
1. DUNCOMBE ». CIIURCH. 

[Mich. 8 Will. 3. li. R.] 

A ( ! TIO^ ivr.w/.v it |'<1« ■!'» of lho Fleet. The defendant <.uardian *lel 
ifi/vin si hi tun nihit* aa'v. n/ biil. prati. pleaded he was an 
oll'icer of the Court of C laino.n Pleas. and tliat no (diner < t n<>ti nm it, t U s- 
of llial court can i>e sued oru.lt n/umn cur. jmtir. dc C. B. ! ' ,rl 
1 l.Miilill replies tjuud It uspore t xhibtltortt* ot//a■ the delen- <v, n ,ij aao. 
dant was in tuslnd. mar. JUnresr. in i/nudarn pi tin to riihili ^ ( ! <N -' ^ 3 - 

ad sect. A. B. To this it was demurred, - and the Court nV>’ HnH 58 &* 
held, t'ai. «05. 

1. That want of a printt pah t per ret ard, is oi ly matter \V„iit <»f j>mm 

of lorni, and helped by general demurrer, because w ith- i*«*"' jwi- record, 
out such coiu.lusio:;. if a record be pleaded, the other side 3 l ^'^' 

may reply nnl lit! r, c.rd. line .2 lit. 27 d. 1 Sound. 98. Co. l.ii 303. 
'Phis is no plea after imnarlanee. t 1 *" 1 x 

■ Uavm. .vi-. 

F;.r. H»fi i» S : ,IL. -it*,;.. l Uy. 54. 1 j*.*v . ion, 1 97. S*vl. 197, SS3. 1 Lai. Kay it. 

>.*. .s I 1 . Sira r.»S. 

2. Though a bill be filed against the warden as in cits- Vn in etntort. 

tody, he may plead his prixihge; lor jn r Unit C. .1. tile » v yr» son 

did'-rei.ee i-. win re a person is in-re iri actutil eustodt, he l >"ia i\,sc 'z. 
is liti'.de to ;dl actions; but it lie lie here only upon hail. Hard-365. 
he may plead hi- privilege, for the sherilf cannot take no- Ahv ' 

(ice of hi* privilege; solicit he mint give (mil. Also this 

is no plea to the bill, but to the jurisdiction: and the clause 
of sah-is omnibus. \-c. ought to he to ilie jurisdiction as well 
the bill. 


J. PEASE r. PARSONS. 


[Mich. S Will. S. B.R.j 

IN an act ion versus Parson*. he pleaded rptod ipse tst units Qnodipscen 
u/tarn. Cur. Domini lit "is dc />. without saying- Jit it am- *"«ni without 
pore, impel ratio nis bit is, and a respondtos ouster aw: rded. (a) bw-Tb*’ 

ill. Port. G Moil. Cases 105. Cm. L'. 315, PI. 9. 2 Vent. ISO. 

(a) R. acc. Strange 864. Ld.Raym,. X56T.. 
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Abatement. 


Privilege of at¬ 
torney 'of C. B. 

by de¬ 
fendant in cust. 
mar. after giving 
bail in another 
action. Vid. 
Carth. 370. 

Post. 173 S. C. 
Cninh 379. 

Holt 149. 

Vi. Sir. 191. 

[* 2 ] 

Ante 1. 


3 Lev. 343. 

2 Roll. Abr. 
274. 1. 

Vi. Sir 191, 
544 S64. 
l Wils. 30C. 
III. 1087. 


Privilege, of at¬ 
torney of C. B. 
pleadi d by II. 
sued as executor 
and over-ruled. 
2 Sid. 157. 

Post. 7. Noy fiS. 
2 Lill. 370. 

Popli. 329. 

9 Hoi. 275. 

II 2. CasesB.B. 
316. S. C. 

Post. pi. 18. 


Plea, alien ene¬ 
my. 

Where the re¬ 
plication must 


3. JONES r. BOD1NNEK. 

([Hill. 8 Will. 3. B. R. Rot. 382. 1 Ld.Rayin. 135. 5 Mod. 

310. S. C.j 

BODIXXER being an attorney of the Common Pleas, 
was sued by J. 5. in B. R. and gave bail, and was decla¬ 
red against as in vustodia : The same term one Jones de¬ 
livered n declaration by the bye against him: to which he 
pleaded his privilege: Plaint ilf replied, that the defendant 
was in distort, mar. at the suit* of./. S. and was delivered 
out to bail, and that, during the. continuance rtf that sail lie 
exhibited his bill secundum curs. Cur. cVr. Defendant de¬ 
murred: and it was urged pro r/tn r. Thai the defendant 
bad allowed the jurisdiction of the Court by giving hail, 
and had waived his privilege. 2 Ri. 275. El per Car. de¬ 
fendant might plead his privilege to the first action, for In¬ 
comes here by coercion, and had no opportunity to claim 
privilege till now: and therefore though a man he in ens- 
toet. mar. one may claim mnusunre. 12 Ass. S3. 27 //. fi. 7. 
And it is absurd that the defendant should be in a worse 
condition as to J. S. than he was to the first plaintiff, 
when the second suit is topp’d on the ad ion of the first 
plaintiff; and it is clear the defendant might plead his pri¬ 
vilege to the firs! action, notwithstanding his being in dis¬ 
tort. mar. Yet the Court held, that if it had been waived 
as to the first action, it would have been waived as to the 
second also. 


4. NEWTON v. ROWLAND. 

[Mich. 11 Will. 3. B. R. Rot. 197. 1 Ld. Raym. 533. S. C.j 

fXDEB. assumpsit for 100/. against the defendant as ex¬ 
ecutor; he pleaded in abatement he was an attorney of 
the Common Pleas, and prayed his privilege, but was 
ruled to answer over; for his privilege extends only to ac¬ 
tions brought against him in his own right. Vide. Hob. 177. 
An attorney was sued as administrator; he pleaded i» 
abatement that he was an attorney dv C. B. and a respon- 
dcas rkrslcr awarded. 


5. WEST ». SUTTON. 

[Pa? due, 1 Ann. B. R. 2 Ld. Raym. 853. S. C.j 

A Scirji facias was brought on a judgment in assize, 
for the office of marshal; the defendant pleaded in abate¬ 
ment, that the plaintiff was an alien enemy; & hoe , <$/r. 



Abatement. 


2 


Plaintiff replied he was a subject born, sc. at such a place conclude »i pais, 
in England. El hoc petredus cst. vcrijicarc: Defendant de- *ve,wn t rt v i<h* 
rnurred. El per Holt C. J. The plaintiff should have Mod. Cases 57 , 
concluded to the country; for where, aliennee. is pleaded 
in abatement, it is triable where the writ is brought; for 210 ! Co. Lit. 
which reason the replication must conclude to the coun- J ^ c 14 
try'. AUhr where aliennee is pleaded in bar, therefore §.’c. 
in that case the replication must conclude, El hoc paratus 
">.v/- rn’ifieeire. 

2. This cannot he pleaded in abatement to the .'wire farms, Matter of disa- 
hecause it was pleadable in abatement to the assize: He bditv which 
shall not disable the plaintiff from having execution, since ^he" 

lie admitted him able to have judt£ment(«). Idea considered. »ciion,notplead- 

,1 , , ' able to sci. fa. 

, si e/ieod respond, at. „„ j u , t(;m e..t. 

1 Sid. IS2. Post. 4,274. Cumb. 80, oil. Cro. El. 283. pi. 7,575. pi. 20. Co. Lit. 303. Hep. 
I>. H. temp. Hurd. 233. 

(«) Vi. acc. Coup. 728. 


G. BROOK KS ®. STROUD. [3] 

[Pascbte, 1 Ann. B. R. Far. 39. S. C.j 

TWO executors sued, mid set forth to be executors, 
and that they themselves proved the will; but upon the 
probate set forth, it appeared that only one proved the 
will: Defendant pleaded this in abatement; sed responde as 
mister awarded, for both have the right in them, and he 
'that did not prove may come in when be pleases, but can¬ 
not refuse during the life of him that has proved. 

5:»8. Hr. Executor. 117, ICS, Plow’d. 184. b. Wentw. 50, 60. I Hoi. 907. Cro. El. 92. Dyer 
lfi0.pl. 42. 


Action by two 
executors, auil 
probate bv one, 
held well. Post 
.311,317. 21 Ed 
•V. 24. a. 4>lv 
130. 2 Saund 

213. 9 Co. 37. 
a. I ltol. Kep. 
17fi. Swinb. 


7. SMITH r. VILLARS. 

[Trin. 1 Ann. B. R. Far. 38. S. C.] 

El L Edits was arrested as J. Vi Heirs, Armigcr , and pre¬ 
fended himself to be Karl of Buckingham; and upon a 
motion the question was, how he should put in bait so as 
not to estop him. El per Cur. He need not join in the 
recognizance, and then there is nothing to estop him: In 
civil actions the defendant is not of necessity to be joined 
in recognizance, as in criminal; and even there upon mo¬ 
tion we allowed the Karl of Banbury, upon an indictment, 
not to join in a recognizance, but to find othcr&who gave 
hail for him, by the name of G. Knowles , Ksq; foi ,their act 
could not conclude him. • 


In civil notions 
not necessary for 
defendant to join 
in recognizance 
of bail, and in 
criminal may be 
dispensed with 
In tbe Court. 
Post. 47. Cum¬ 
ber. 65, 184. 

3 Salk. 235. 

6 Mod. 80, 303. 
3 D. 256. p. 18. 
S. C. 



Abatement. 


Replevin, plea, 
Pri*»l. in auter 
lieu. concluded 
pet. jii'l. tc re- 
torn, held ill, 
because con¬ 
cluded in bar. 

6 Mod- 102, 
10.?. Far. 53, 
105. Comb. 
479. Gilb. 
on Dis, 190. 


1 U v. 512, 

1 Lut. .54, 35- 
» Lev, 291. 


Show. 4,155. 


m 


Show. 155, 255. 

3 Mod. 211. It 
dcfcA'lunt makes 
a discontinuanre 
by hisdcinuiTer, 
plaint iff mat 
take judgment, 
or join in demur¬ 
rer. 1 Siil. 3S9. 
Far. 97. 124. 

1 Mod. 159. 
Pom.179.ISO 
Comb. 3Utj, 52.5. 

4 .Mod. 402 
3 Salk. 2W. 

s c 


8. CROSS r. BTLSON. 

]QHill. 2 Ann. Intratur Trin. 2 Alin. Rot. 146. 2 Tad. Raym. 

1016. S. C. quod vide. Pleadings. Lilly's Entries, :V»I.] 

/.V replevin the plaint ill' declared lor taking his mare 
ripwl Ilf. in t/unrfam /8c» ibidem vocal, the King's Ilighway-t- 
defendant r < nit iV drfendit rim <V injur. <\v. El ut baHivus, 
\x. bene copnoscit raptinnem cqutr prad. iti qnodam lorn vie. 
the King's Highway, <i\- juste, far. ipiiu it was the free¬ 
hold of mv Lord Lcmsfi r. ubs'quc hue. that he took 
the mare in the place call 'd the King's Highway; ct bar, 
\’c. nude pet. judicium iV return, a put prttd. Plaintitl re¬ 
plies, Just, cupiinsrcrr wm dibit fpiiu dir. <pmd rrpit epuun 
prod. in lorn vocut. the King's Highway. 4‘ hue pet. r/vud in- 
tjniratur per pntrium; defendant demurs, and therein con¬ 
cludes. Et ut prin'' pc', judic. <V quad nurr. pried, cassetur. 
Plaintiff joins in demurrer. 

Per Cur. I. This plea or cognizance concludes in bar, 
for pit. ju Hcium <S,- n turn, lva- in liar at common law da¬ 
mages are only by tin- Slat. 7 II. 3. c. i. 21 II. f>. c* 14. 
Before the judgment was only to luue a return. And 
Pris'il in nutcr lieu is hut matter in abatement, which <a i- 
not he pleaded in har; and the conclusion is upon the 
whole matter. 

2. If (lie demurrer was in abatement, then i: was a 
discontinuance, and the plaintiff might take judgnrnt; 
hut nevertheless lie was not hound to do it. and therefore 
had his election, and might join in demurrer; and the 
Court upon this joinder shall give him judgment in har. 
for the Court is not hindered lo the conclusion of the de¬ 
murrer in abatement to give judgment, as of right they 
ought, upon the whole record. 

3. This demurrer might he taken for a demurrer in har. 
because if concludes nt prius pel. judicium quod. &-<■. 
and the Court will reject the <V quod, tyr. as being idle 
and repugnant. Judgment pro i/urr. after several mo 
turns and debates. Pcuprl/y pro rpicr. Salkcidpro dcf. 


9. ODE p. NORCLIEFE. 


Replication to 
plea iu abate¬ 
ment ill, for 
want of venue 
Vide Record, 

Post. 70 7 . ' ' -/ 

Far. 97 S . C iu totidem veiW 


[Mich. 1 Ann. B. R. 2 Ld. Raym. 899. S. C. not S. P. j 

PLEA that he was attorney dr C. II. and ought not to 
be sued alibi absque consensu; Plaintiff replied,, he did 
consent and laid not a venue where, and therefore had 
Per Cur. 
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to. HAYWOOD a. DAVIES & AL. 


[Mich. 1 Ann. B. R. Rot. 343. Farresley 104. S. C.J 

TRESPASS versus A. &: B. for taking a pail of water 
out of the plaintiff's well; li. pk-aded in abatement 

iTiaT li. was tenant in common with the plaintiff of the 
said well; plaintilT replied he was sole seised, absr/ur hoc , 
''"'t+ml he was tenant in common w ith the defendant B. Et 
dr hoc pan. sr super patrium. To this it was demurred, 
and a respondents ouster awarded; it was agreed that in 
trespass the defendant cannot plead in abatement, that 
himself is tenant in common with the plaintilf because he 
may give it in e\idence; but on the other side, he may 
plead that another is tenant in common with the plaintiff 
tor tli.it will not prove him N <>1 guilty: But the point in¬ 
sisted on was. Whether the plaintiff should not have con¬ 
cluded his uhsr/ue hoe with an averment: And the Court 
seemed to think that where an absque hoe comprises the 
whole matter generally, as absque loti causa , it may con- 
chafe tV i/e hoc pon. se super pair turn (a), hut where it only 
traverses a particular matter, as edtsqm tali varranto, 
it ought to he averred; hut the Chief Justice thought not 
this such a particular matter as need he averred, for it is 
to maintain his. writ. Vide Dy. 333, 353. 1 Brown!. 

l_I.ev.2Cl. 2 Iveh. 3 GO. 


Defendant can 
not plead an 
abatement te¬ 
nancy in com¬ 
mon in himself, 
but in a stranger 
be may. 

Oo. Kl. 554. 

2 Salk. 708. 

1 ide Admiralty 
1. Sir Josiah 
Child's ease. 

\V here traverse 
to be concluded 
with averment, 
and where to the 
country. Antt‘2 
Comb. 86 Sll. 
Co. Lit. 126. a. 

2 Kol. Hep. 63 
1 Keb 776 


f u) It. Doug. 95. Vi. Sir. 871. 1 Burr. 317. Doug. 429. (413) note 1 


11 . [Michaelmas, 1 Ann. B. R.j 

UPON a respom/eus ouster , the defendant pleads the ge¬ 
neral issue; the plaintiff shall sign judgment if the defen¬ 
dant's attorney on re-delivering hack a copy of the issue r 5 

will not pay for it; and it seems the old course was, to Far. si 
deliver in a copy of the whole record; viz. the declara¬ 
tion, plea in abatement, <V*r. and issue; but the Court 
made a rule tin- the future that a copy of the tinrr. and 
issue should only be paid tor. Per Cur. 


12. PRESGRAVE ti. SAUNDERS. r 6 

. S. C. Molt 562. 

[Mich. 2 Ann. B. R. Intratur Mich. 1 Ann. Rot. 467.] 

REPLEVIN for several goods taken in a chamber in Reillcvill . pro _ 
Dcvere.ua:-Court : defendant pleaded actio non ruin die pmy in a stran- 
quoad. sucli and such, propriclas corum fuit ipsi def. absque 
hoc, That the property of them was in the plaintiff. A’ abatement, ai 



Abatement . 


rli-umn. lost, /die purr,tits esi imfictire: (iWHjtl other* melt quod nnotri- 

\'4. ‘M'm. 5V.>. , • r : ■ ‘ / />' , / r ,1 i i ’ 

I'x.aU ;.»S. ,i "'' roriu/i full in tpnninuui l\n Imr/ln r nth. utxipie hot^ipuul 

Mo-!. C.iies fi9, fuit tjutrcuti, i\‘ hue pwatus t>t v> rifin.n. I m/r jut. jm/ir. 

| i ’ >7 pur. actinn/i rm/ni hula re dtbrut , cpc. pet. rtiaru 

rc/orn. boiiorum. <ir. cmw (/anijmis, <ir. Upon demurrer 

Mr. IfV/r</ objected, (feat properly in a stranger ought to|>e 

pleaded in abatement, and not in bar. Cur. contra : It'has 

been adjudged otherwise, and the law is otherwise, for it 

utterly destroys the plaintiff's action: and, whether t+n- 

del'endant or a stranger have the properly, it is all one to 

the plaintitf, since he has it not. Vide 31 6. 12. 33 11. 

fi. 35. 2 Lev. 92. 1 Veil. 249 (a). 

(a) D. acc. Comyns, 247. 


Vide Record, 
;»aui re:.. 
r, Mod. 84. 
a l,d. H:i\ in 
987. S. r. 
a Sulk. 70. 

Holt 41. 

Want ot addi¬ 
tion jdondi d m 
tiominc ivpli-j;i- 
nndi* 7 lust, 
fro. El. 

SPli, Mod. fast-s 
115 ,U' 8 . Exi¬ 
gent fin n in 
rrpl. lit xlKtutu 
ol E .£ 


Oris* na ! > n sta¬ 
tute oT additions 
intends sue.li ori¬ 
ginal astliefourt 
proceeds upon. 


[«] 

Where one pir>- 
tess is pounded 
on another, the 
tatter must pur. 
sue the former 
exactly. Mod. 
Cases 85. 

4 Mod. .'>47- 
\'ov 135 


13. EARL OF BANBURY r. WOOD. 

[Mich. 2 Ann. B. R. Rot. 398. 2 Ld. Rayin. 987. S. C. 

f 

IN a hominc rrplrgiando defendant appeared and pleaded 
in abatement, that there is no addition of’ place, vill. or 
hamlet: Plaintiff demurred; for replevin is not r i&urmh, 
and in actions ;7 4’ armis process of outlawry lay only, 
and no addition is necessary where such process lay not: 
And the 25 E. 3. r. 17. does not extend to replevin. El 
per Cur. Process of outlawry lies in replevin, and the king 
may have a fine. V. 25 7/. 6. 8. 2 Ho. 805. n. s. 1 last. 

128. h. Plo. 228. A*. 1Jr. 220. II. But this is not by 
common law nor upon the original; but the statute ot 
E'hv. 3. gives the exigent, and that is upon the plurirs 
returned; for the original is vicountict, and is determined: 
The words of the statute of II. 5. are, In even/ original in 
actions personal whereon process of exigent lies , 4 r c. That 
statute is construed strictly. And an assize of novel dissei¬ 
sin is not within it, though the king shall have a fine; and 
exigent lies, because it is a mixed action. So here it must 
be such an original as the Court does proceed upon, not 
such an original as is determined; for the. Court does not 
proceed upon that: In this ease the original replevin is 
zi' o\nlir./, and the Court proceeds upon the plurics; there¬ 
fore the first replevin needs no addition within the statute; 
and w\icro the first writ is without addition, it Cannot be 
necessary in the second; nay, it is so far from that, that 
the inser.ing such an addition would vitiate the second 
writ; foil where any w r rit or process is founded upon a for¬ 
mer, it rpusl pursue the former, and cannot vary. El per 
Powell , An addition was never seen in a writ dc hominc 
replccriando. 
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14. LETT v. MILLS. 

[Hill. 2 Ann. B. R.] 

DEFENDANT pleaded in abatement quodsuseepit or- 
dinem militarem <V jam miles exislil; and upon demur¬ 
rer it wak held, first, That quod suseepit onlinem militarem 
far. was a very proper way of expressing he was made a 
knight. V. Statute dr militibus; and that miles without 
addition is a kgight bachelor. 2. That there needs no 
jpjtue where he was dubbed; for any thing that concerns 
his person shall be tried where the action is laid (a). Yet 
at last a respondeas ouster was awarded, quia not said he was 
knight before, or at the time of the bill exhibited. 

(a) Vi. 2 1A. Raym. 1504. Str. 775. 


15. HOLMAN r. WALDEN. 

[’Hill. 2 Ann. B. R. 2 Ld. Raym. 1015. S. C.J 

ACTIOJV of the case for words was brought against 
Bntj am in IVatdrn; defendant pleaded in abatement that 
he was baptized by the name of John , per nomen 

cognomen dc John Malden semper , Ar. eognitus A t oialus J'u- 
issit , ahs t u hoc, that he, ti as called or known by the name 
and surname of Buijeirntn Walden; plaintiff replied, He 
was oalh d and known by the name and surname of Ben¬ 
jamin Midden; A- hoc petit quod inquiretur per pallium: 
.!.)< fondant demurred, and it was urged that the material 
part of the plea was the name of baptism, and that he 
could not have another name; ai d that the traverse was 
needle-s and fmolcus, and the matter precedent was the 
substance of the plea: To this opinion Btrwel Justice at first 
inclined; but at last a respondeas ouster was awarded per 
fed. Curiam; for per Holt C. J. one may have a nomen A* 
cognomen that never was baptized, and thousands in fact 
have: Also one maybe baptized by the name of A. and 
be rot firmed by the name of B. as Sir Francis Gaudy was; 
not that he thought the first name ceased. Also he thought 
[t would ; ot be sufficient answer for the defendant to say 
he was baptized by the name of A. without averring also, 
that he was ever called and known by that name: But 
supposing lT had been a sufficient answer without more, 
yet saying he was baptized, &c. was no more than jfiduco- 
iwlSl, which is waived by the traverse; so that Ike effect 
of the plea is, that the defendant was never caller! by the 
name of A. B. and the Chief Justice said that the-traverse 
was material, and likewise the inducement. Jud. quod 
respond. 

Salkeld, Voi,. I. 


0 Mml. 105. 
s. r. 2 Ed. 
Raym. 1014. 
l>y the name 
Nutt tit. 

Plea, quod sub- 
cepit ordint-m 

militarem, &c. 
-Mutter that con- 
cei ns the person 
need not he 
pleaded with ve¬ 
nue. Ante 2. 

5 .Mod. 310. 


6 Mod. 115. liy 
the name of 
Walden ver. 
Holman *325. 

I loll 492 563. 

S. C. .Misnomer 
pleaded. 

T inverse of the 
name in the writ 
is the point of 
the plea. Rut 
both that and 
tin- inducement 
are material 


1 Inst. 3. a. 

t in. Jste. 558. 

4 Mod. 347. 
t’ro. Ei. 897. 

2 Ltrnwnl.48. 

2 Rid. A hi . 

135. Ear. 15.28. 
2 Salk. 451. 512 
Post. 50. 6 Co. 

53. 1 Show. 

298. Nov 135 
[Rep. I?. R- 
tiTup* Hurd. 
12S6.J 
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6 Mod. 198. 

Holt 41. 

2 ln*t. 670. Ad¬ 
ditions at com¬ 
mon law by Se¬ 
nior ami Junior. 
Where no addi¬ 
tion thu father 
intended prima 
facie. Hob. 330. 
Any matter that 
distinguishes the 
person makes 
addition of So¬ 
nin- and Junior 
not necessary. 
Sty 1.394. 21iol. 
Kep. 225. 


f, Mod. 225. 

S. < . .ill. 

3 1). 227. n.2. 
268. p. 5. 

Feme covert af¬ 
ter airest anil 
bail-bond given 
by a wrong 
name,may |dead 
the misnomer, if 
a person binds 
himself in a bond 
by a wrong name 
he is estopped to 
say it is not bis 
name. 1 Kol. 

Abr. 872. Os. 
1.2, 3. .Sts. 187. 
Lutw. 825. Mod. 
Cases 28, 22a, 
311. Far. 104. 


Respondeas ous¬ 
ter. Hob. 177. 
Ante 2. 1 Ld. 
Ray. 533. 


l G. LKPIOT v. BROWNE. 

[Hill. 2. Ann. B.R. S.C.J 

OXE brought up by habeas corpus, and in rustoil . mar. 
was declared against by the name of A. B. d< D. in cus- 
tod. mar. Defendant pleaded in ahateim nt, that his fa¬ 
ther lived in D. likewise, and that his name was A. B. and 
so because there wa? no addition pet.jud. dc bi/la; and if 
was urged, that though this be by bill, and not witliin the 
statute of additions, yet hy common law there ought to he 
an addition to distinguish father and son, z/r. junior arid 
senior; and if the son be sued, there omrht to be an addi¬ 
tion; a! iter if the father. Vi dr Hast. 310, 3 11. 0. ST. 

55. 37 II. 6. 29. b. a. 4 E. 3. 31. 3 E. 3. 50. 21 If. 

6 . 2G. b. b E. - 1 . 25. Per Unit C. J. If father and son 
are called A. B. by naming A. B. the father prima fa¬ 
cie shall be intended; but if a devise were to A. B. and the 
devisor did not know the father, it would go to the son: 
Suppose one deals with the son. and knows nothing of the 
father, must he bring his action v. A. B. junior? If this 
had been an original, and the father and son had lived in 
different counties, there had been no need of this addition; 
but this is an action z'. A. B. in eustod. mar. you mud shew 
there is A. B. the father in eustod. mar. too. Judgment 
quod respond, ouster nisi. 


17. LTNCH r. HOOKE. 

[Mich. 3 Ann. U. R.j 

A woman was arresfed by name of Minors, and gave a 
bail-bond to the sherilf by that name. Et per Cur. If 
one he arrested hy a wrong name, and brought into 
Courl, he may plead misnomerand whatever a bail-bond 
may do in other cases, in case of a feme covert , she may 
plead, it cannot estop her; for she may plead non cst fac¬ 
tum; per Car. Et per Cur. codurn termino in another case 
it was said, If A. give bond by name of B. and he is ac¬ 
cordingly sued by that name of B. he may plead misnomer, 
and the other may reply that he made the bond by the 
name of B. and estop him by demanding judgment, if 
against his own deed he shall be admitted to say Ills name 
is A. and then he may rejoin and say that he made no such 
deed; and this he must do without oyer, for if he pray 
oyer, he admits his name to be B. 

18. LAWRENCE v. MARTIN. 

[Hill. 4 Ann. B. R.] 

AN attorney was sued as administrator; he pleaded in 
abatement, that he was an attorney de C. B. and a re¬ 
spondeas ouster awarded. Xota upon a respondeas ouster , 
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no notice need be given of it; for the defendant is sup- 2R0I.275. 
posed to be attending upon his cause in the paper, to main- s.’c. llolt46, 
tain his plea. M. 3 Jin. B. R. per llolt C. J. 


•19. STROUD r. LADY GERRARD. 
[Mich. 6 Ann. B. R. Intratur Mich. 5 Ann. 439.]| 


Vide Record, 
page 710. 


JlSSUJlIPSIT for work done versus Eliz. Gerrard; Misnomer nprea 
defendant pleads in abatement her name was Honoria , v'a-.tepL'ls" 
and not E/iz. Plaintiff replies quod imposuit commune bal- lionoria. Quod 
Hum per nomen E/iz. and prays judgment if she shall say 
her name isliot Eliz. Etper Cur. posuitimil! 

The putting in bail is the act of the Court, and not of the pi' 1 - , * 7 * 2, . n . st - 
parly, ana therefore rnnnot estop her; hut trie deiendant iUoll.Abr.7bO. 
appearing^)} - that name may estop himself; and bail is an 
appearance a.- well as bail. But then it ought to he pleaded 
as an appearance, if the plaintiff will make use of that as 
an estoppel. In debt on a bail-bond, if the defendant has 
pul in common hail, he cannot plead he has put in com* 
ni!#n hail, hut compcruit ad diem; for he must plead accord¬ 
ing to the operation things have in law. 


20. HETIIERINGTON r. REYNOLDS. 


. [Mich. G Ann. B. R.] 

AN action of dild was brought against the defendant as 
a feme sole, in the palace-court after appearance and 
plea pleaded she married, and then removes the cause in 
B. R. per habeas corpus; and lien: the plaintiff declares 
against her in euslod. mar. Defendant pleaded in abate¬ 
ment, she was married at the time of the habeas corpus 
sued out; and ruled a good plea (<v); for here the pro¬ 
ceedings are dc novo, and the Court takes no notice of the 
proceedings below, or of what preceded the habeas corpus; 
hut the course in such case is to move the matter to the 
Court upon the return of the habeas corpus, and the Court 
will grant a procedendo; for though a habeas corpus be a 
writ of right, yet where it is to abate a rightful suit, the 
"‘Court may refuse it. 


Habeas corpus, 
mai riiigf alter 
suit in inferior 
Couit commen¬ 
ced, pleadable in 
abatement m the 
superior Court 
alter removal. 
But on moving 
that matter sur 
retom hab. cor¬ 
pus, Court will 
grant proceden¬ 
do. 2Keb. 143 . 
Sid. 40. Cm. 
Car. 104. Rep. 
A. Q. 142. S. C. 


(a) R. contra Barnes, 355. 


21 . [Michaelmas, 6 Ann. B. R .3 

EJECTMEN7' laid in Devonshire to be tried at Etc- Death of tie- 
ter; the defendant died the day before the assizes be- 
gan at Exeter , and upon a trial on full evidence, verdict day, not aided 
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by tbc statute; 
but it' after com* 
mission-day it is 
sided. 

3 Lev. 130. 

1 Sid. 131. 

Far. 39. An¬ 
drew s 57. 

m- 

e 143. 

Km in. 210. 

1 Lev. 277. 

1 Vent. 235. 

1 Mod. 6. 


pro (pur. and motion in arrest of judgment. Kf per Cur. 
First, the death of either party before the assizes is not re¬ 
medied by the statute: hut if the parly dies after ti^e as¬ 
sizes begins, though the trial be after his death, that is 
within the remedy of the statute: for the assizes is but one 
day in law: and this is a remedial law, and shall be con¬ 
strued favourably. 6. Tin* Court held that in this case 
it was in their discretion, whether they would upon mo¬ 
tion arrest judgment, or put the party to a writ of error: 
accordingly they refused to arrest the judgment, and the 
party was put to his writ of error, that the point might be 
put in issue and tried by a jury. 


J\"ota. Where one has two causes of action, and, of his own shewing, has 
no other remedy for one of them, the suit shall abate only so far as the writ is 
shareable : but if he may have another writ for the whole, it shall abate entirely. 
Cases Temp. Ld. Uarduricke 373. 


ACCOUNT. 


l. WILKIN v. WILKIN. 


Shower 71. As- 
suiupMit. De¬ 
fendant pleads in 
abatement, that 
he was bailiff, 
and plaintiff 
ought to bring 
account. Wln-re 
express promise 
is, assumpsit 
lies as well as 
account. Carth. 
89. Us er 20. 

1 Inst. '172. 

1 Uni. Hep. Si. 
Mod. cases, &c. 
363. Comb. 
149. S. C. 

Holt 6. 4 liep. 
93. 


[Hill. £ W.&M. B.R-] 

ASSUMPSIT, and declares, that the defendant intend¬ 
ing to go beyond sea, he delivered him a box and goods, 
wllicit the defendant promised to dispose of for him, and 
to give him an account thereof at his return. Defend¬ 
ant pleaded in abatement, he was the plaintiff’s bailiff 
and merchandized the said goods, and that he ought 
to bring account, and not an action on the case: JVon allo¬ 
catur; for the action being grounded on an express pro¬ 
mise, assumpsit lies as well as account, and the plaintiff 
has his election. Mote: the objection was, that in ac¬ 
count ag< hist the defendant as bailiff, he would have al¬ 
lowances, be. Et per Holt: There is some inconvenience 
in giving a long rambling account in evidence to a jury: 
But wherever one acts as bailiff, he promises to render 
account. Jud. pro quer. 
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2. POULTER r. CORNWALL. 

£Trin. 5 Ann. B. R.j 

INDEBIT, assumpsit for money received ad eompulan- 
dmn. Verdict pro rpicr. and moved in arrest of judgment, 
that this action did not lie, but account: For if a man 
receives money to a special purpose,'‘as to account, or to 
merchandize, it is not to be demanded of the party as a 
duty, 'till he has" neglected, or refused to apply it accord¬ 
ing to the trust under which he received it: and the de¬ 
claration must shew a misapplication, or breach of trust. 
El per Cur. fThe verdict has aided this declaration, for it 
must be intended there was proof to the jury, that the de¬ 
fendant refused to account, or had done somewhat else 
that rendered him an absolute debtor. 


Cm. El. 64-» 

1 Coll. U«M>. 
259. (I*n, 80. 
Hoi.. 209. In- 
debit. ksSOmpsil 
lor money 
received ad com- 
putandum. 
Aided by ver¬ 
dict. 1 M. 
Cubes 239. S. C. 


ACTION IN GENERAL. [10] 


l. ROGERS r. COOK. 


[Trin. 4 \V. & M. B. R.] 

H. brought an action as administrator to A. and de¬ 
clared on an indebitatus assumpsit to A. and an insimul corn- 
putasset between plaintilf and defendant for money due 
to tint plaintilf himself. Upon demurrer the declaration 
was held ill; for the plaintiff in one action cannot 
prosecute his own right and another’s: and the reason is, 
because the costs to be recovered are entire, and then the. 
plaintiff can never distinguish how much he is to have as 
-administrator, and how much he is to hold as his own (a). 

8 (Jo. 87. Cm. .lac. 330. ()» . 11. 1 Wilson 171. S. P. 2 Str. 1271. S. P. 

Hob. 88. 2 Lev. 27, 110,228. Dun. 4. Show. 306. 


C.arth. 235. S.C. 
Sliow.36G. Ac¬ 
tion by adminis¬ 
trator. Indebi¬ 
tatus assumpsit 
to intestate, and 
insimul eompu- 
tasset for money 
due to adminis¬ 
trator, not join- 
able. 2 Salk. 
423. 1 Roll. 
Abr. 29. Cro 
Eliz. 290. 

Andr. 358. S. F 


(«)•/?. ac. upon judgment by default. 

.JSfmkerx. Quitter. 1 IVils. 171. 2 Str. 
1271. An executor may join in the 
same declaration several counts for 
money had and received to ihe use of 
the testator, and to the use of the exe¬ 
cutor as such, j Petrie v. Uarymy, 3 T. 


It. 659. In an, action against an exe¬ 
cutor, a count on a promise made by 
him to pay money received as such, 
cannot be joined with counts on the 
promises of the deceased. Jennings 
y. Newman. 4 T. R. 347. 


40 


Action in General. 


Vide Record, 
page 703. 


2. SIR JOHN DALSTON v. JANSON. 
fM. 7 W. 3. B. R. Intratur Pasclt. 7 Will. 3. Rot. 242,3 


Assumpsit on /JV* assumpsit on fhe custom of tlie realm and trover 
and trover not™ against carrier joined in the same declarationafter ver- 


jninnbte in action diet for the plaintilf and entire damages, judgment was 
Ra"nf 233™' arrested; for the assumpsit is ex quasi contractu, and a con* 
tract and tort cannot he joined; and in the case of Mat¬ 
thews and Hopkins , I Sid. 244. the judgment was arrested, 
the record of which case Holt C. J. said he had seen (/>). 

pi. 52. Br. joinder in Actio-., 57. 10. 11. 3 K< b. 264. 276. 2%. 302. 335. ? Lev. 99. 1 Vent. 
223. 5 Mod. 90. S. t’. Comb. 333. 3 Salk. 204. Cases B. it. 73. Mistcazai.ee and negligence 
may be joined with trover. 


2 U v. 101. 

1 Kcb. 847. 
pi. 45. 870. 

1 Vent. 305. 

2 Keb. 803. 


(b) In Dickon v. Clifton, 2 Wih. 319. 
Counts stating that the plaintiff was 
owner of a vessel, of which he employ¬ 
ed the defendant as master, by whose 
negligence goods were lost, were held 
well joined with a count in trover. The 
Court said, that two counts may be 
joined where there is the same judg¬ 
ment on both. Gould J. thought that 
trover and case against a carrier might 
be joined. Mast v. Good son. 3 TVils. 
348. Count, that defendant agreed 
plaintiff should erect a yard in his 
close, and that when erected he ob¬ 
structed him in the enjoyment of it, 
held well joined with trover, being 
both actions on the case for torts; but 
the test suggested in Dickon v. Clifton 
was thought too large, and not univer¬ 
sally true, though it may be a good 
rule among others to tn? the point by. 
Brown v. Duron , 1 T. R. 274. A 
count on trover for a dog was joined 
with others, stating that the plaintiff 
had lent a dog to the defendant to be 


returned, which the defendant did not 
return, but detained for an unreason¬ 
able time, until by his carelessness it 
was lost, and the declaration was upon 
special demurrer held good. Buller 
J. said, perhaps the rule of judging, 
whether two counts can be joined, by 
considering whether the same judg¬ 
ment can be given on both, is not true 
in its extent, but by adding another re¬ 
quisite it is universally true; for where- 
ever the same i*lka may he pleaded, 
AND the SAME Jl’DKMKNT g’iWIl OH 
two counts, they may be joined in the 
same declaration. Jlssumpsit and tort 
cannot be joined together, because the 
pleas to both are not the same. The 
common way of declaring against a 
carrier now is in assumpsit, to which 
trover cannot be joined ; but if the 
plaintiff declare on the custom of the 
realm, a count in trover may be joined; 
it only depends on the form of the ac¬ 
tion. Vi. 2 Bl. Rep. 848. Gilb. C. 
B. 7. Comyns, Action G. 


3. JOHNSON r. LONG. 


New action for 
the erection of 
n usance barred 
by prior reco¬ 
very for the 


£Mich. 10. Will. 5. B. R. Intratur Trin. 10 Will. 3. Rot. 763. 
1 Ld. Raym. 370. S. C.] 

JlCTlbN sur le case , for erecting a nusanep 20 die 
Fe.br. Defendant pleaded a prior action brought for 
erecting a nusance 20 die Martii , and a recovery there¬ 
upon, and avers these to be the same nusance and erec- 
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tion: Plaintiff demurred, and judgment against him; for though 
he may have an action for the continuance of the same !?4s*Canids, 

nusance, hut can never have anew action for the same Cm. 74. 

.. Yelv. «7. 4 Co. 

erection. 4 ;, 2 Vent. 169- 

Mo. 762. 2 Leon. 129. Cro. El. 402. pi. 11. Cro. Jac. 231. pi. 10. Oarth. 455. S. C- 


4. PITTS r. GAINCE & FORESIGHT. 
[Pas. 12 Will. B. U. 1 Ld. Raym. 558. S. C.] 


ACTION sur Ic. case , for that he was master of a si tip, 
and that it was laden with cofn in such a harbour, ready 
to sail for DalUziik , and that the defendant entered and 
seized the ship, and * detained her, per quod impeditus 
gr obst nidus Juit hi ihigio. Defendant justified for toll and 
port duties; but his plea being naught, took this excep¬ 
tion to the action, viz. That it should have been trespass. 
Vide 4 E. 3. 24. Palm. 47. 13. 11. 7. 26. Holt C. J. In 
the cases cited, the plaintiff had a property in the thing 
taken; but here the plaintiff has not a property; the ship 
was*»ot the master's but the owner's; the master only de¬ 
clares as a particular officer, and can only recover for his 
particular loss. Vet he might have brought trespass as a 
bdiliff of goods may; and then as a bailiff he could only 
have declared upon his possession, sc. that he w as possessed; 
which is sufficient to maintain trespass (a.) Judgment pro 


quer. 


Dig. 3 Ed. vol. i. |>. 


Case or Trover, 
quod foil m«- 
gister navis, and 
defendant de¬ 
tained lier per 
quod in.pedit. in 
viagio. Holt 12. 
S.C. Held well 
fur the special 
damages,but that 
he might have 
had trespass on 
his possession. 
Hr. Action sur 
le Case, 123. 
All. 84. Fitz. 
Action sur Case. 

1 Hull. Abr. 104. 

2 Roll. Abr. 556. 
l^ane 65, 66. 

Cm. Jac. 265, 
266 4 Co. 94. 

2 Cm. 50. Com 
158. Action M. 

[* ll ] 


» («) If is clear that for a mere trespass 
an action ori the case will not lie ; and 
questions frequentl y arise whether case 
or trespass is the proper action. As a 
general rule it is agreed, that where 
the injury is immediate the action 
should be trespass, and where it is con¬ 
sequential it should be case. The pre¬ 
sent is an instance in which either ac¬ 
tion would be maintainable, the princi¬ 
ple of which seems correctly stated by 
jVf r. lVedderbume i n Harker v. Hi rbeck, 
3 Bur. 1561. “ Both actions may lie 

where there is both an immediate and 
also a consequential injury; and the 
plaintiffs therein, being entitled to both 
actjorls must have their election to pro¬ 
ceed in either .” 

In Shapcott v. Mugford, 1 Ld. 
Raym. 187. Case was bi ought against 
a parson for not taking away tithes in 
a convenient time, per quod the plain¬ 


tiff’s land was injured ; and it was ob¬ 
jected thatitshould have been trespass, 
but the Court held that case was pro¬ 
per. So in llau-ard v. Bankes, 2 Bur. 
1113, case was brought for damage to 
the plaintiff’s colliery by what the de¬ 
fendant had done in his own colliery; 
and the same objection was made and 
over-ruled. In Reynolds v. Clarke, 2d 
Ld. Raym. 1399. Fortesc. 212. Str. 
654. Trespass was brought against 
the defendant, who had a right for 
the rain to fall from the eaves of his 
house into the plaintiff’s yard, for put¬ 
ting up a spout to collect the water, 
and make it fall in a larger body,—it 
was ruled that the action should have 
been case. So where trespass was 
brought against excise officers, who en¬ 
tered bv a legal warrant into a house 
to search for stolen goods, though none 
could be found. Root v. Cooper cited. 
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I Term Rep. 535. In the above-men¬ 
tioned case of Ilarker a nd Iiirbeclc ,case 
was brought by the plaintiff who was 
in possession of a lead-mimvigainst the 
defendant for raising ore thereout, and 
it was ruled that it should have been 
trespass, Gates v. Hat;lei/; 2 Mils. Sid. 
Trespass for impounding a hog, and 
keeping it so closely that it died. The 
defendant justified the impounding.and 
the justification being found for him, 
he had judgment; the death not being 
sufficient to support trespass without 
a replication that it was by abuse which 
would make the defendant a trespasser 
ab initio. Scott v. Shepherd ; 3 Wits. 
403. 2 HI. 892. Trespass and assault 
was adjudged to be properly brought 
against the defendant, who threw a 
lighted squib into a crowded market¬ 
place, where it fell upon th«* stall of A; 
and B, to prevent injury to himself, 
and the wares of A, threw it across 
the market-place, when it fell on the 
stall of C, who, to save himself and 
his goods, threw it to another part of 
the market, whereby it struck against 
the plaintiff's face and put out his eye. 


[In the case last mentioned there is 
much learning on this subject]. Case 
ami not trespass lies for disturbing a 
person in his pew; Stocks v. Booth. 
1 T. R. 428. Where debauching a 
man’s daughter is accompanied with an 
illegal entry of his house, he may either 
bring trespass for the entry, and lay 
the debauching and loss of service as 
consequential,or may bring case mere¬ 
ly for debauching per quod, fife. Ben¬ 
nett s.JHlcott, 2 T. It. l(ir. Where a 
justice of peace maliciously giants an 
illegal warrant, by winch the plaintiff 
is imprisoned, the action must be tres¬ 
pass. K. on special demurrer, .Morgan 
v. Hughes, 2 T. It. 22*. An action 
against a sheriff for taking, under an 
execution against B, the goods- of «?, 
in a house let ready furnished by JJ to 
II, must be case. Ward v. Macauley; 
4 T. R. 489. 

When the plaintiff has an election to_ 
bring either trespass or case, the latter 
is preferable, as the stat. 22d ancf 23d 
Cha. 2. does not in that action prevent 
the recovery of full costs if the dama¬ 
ges are under 4(Js. 


\ , battery, 

3 n<l msihem, tlv 
plaintiff's fli-rlu- 
vation recites 
judgment in a 
former action 
tor the same bat¬ 
tery, and shews 
new consequen¬ 
tial damages hap 
pened since .Cro. 
Jae. 373. pi. 3, 
555 IS. 13 Ed, 
].c. 24. Ante 
10. pi. 3. Cases 
B. It. 542. S. C. 
Holt 12. 1 Mod. 
542. 4 Co. 43. 

1 Leon. 310. 


3. FETTER r. BEALE. 

[Trin. 13 Will. 3. II. R. Intr. Fas. 10 Will. 3. 1 Ld. Raym 

339. S.C.] 

IN an action for assault, batF-ry, and maihem, declares 
that the defendant beat his head against the ground, and 
that he brought an action of assault and battery for that, 
and recovered; and that since that recovery, by reason 
of the same battery, a piece of his skull was come out. 
The defendant pleaded the recovery mentioned in the 
declaration in bar, and avers it to be for the same assault 
and battery: The plaintiff demurs. And Shmcerpro quer. 
urged this subsequent damage was a new matter which 
could not be given in evidence on the first recovery, when 
it was not known; and compared it to the ease of a nu- 
sance where every new dropping is a new act. If a man 
beat my servant, and he die, I lose my artirth, and must 
proceed by indictment; and by the same reason tjiat a 
matter ex post may defeat an action, it may also give ap 
action: Scd Holt C. J. contra. Every new dropping is a.' 
new nusanco, but here is not a new battery, and in tres¬ 
pass the grievousness or consequence of the battery is not 
the ground of the action, but the measure of the damages,. 



Action sun le CAsfc. 

which the jury must be supposed to have considered at the 
trial. Judgment pro drf. 

JVWa. Ter Lord ITardwicke Ch. J. Sf Cur. The general distinction taken 
between torts and contracts is right. In contracts it is necessary to prove all 
the charges in the declaration exactly in the manner they are laid: But in torts 
they are several; and if you prove one of them, you sufficiently prove your 
case. Cases Temp. L. Hardwicke 55. £ Strange 977 . 
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This is a liberal 
action. See 
V? Burro. 'JOfi, 
It'll, 1012, &c. 


i. PAYNE r. PARTRIDGE & AL. 
jTrin. 5 Will. 3 B. R. Intratur Pasch. 2 W. & M. Rot. 43.] 


Vide llecord, 
page 71y. 


DECLARES that the vill of Littlcport is an ancient ton 
vill| and that there lias been time out of mind a ter- ^T * 0 3 Mmi. 

• ry over the river there, and that it was a common passage 2si>. Post. id. 
for all the king’s people paying toll, and that the inhabit- Comnion fep-y 
ants of Littlcport living in the ancient messuages or rot- for all passen- 
lages there, had passage toll-free ; and that the defendant I'». V1, 'R toll, 
was owner of the terry, and let it decay, and that the of A. who are 
plaintiff requested him to let him go over the ferry, but lie 
refused. Defendant pleaded, he had built a bridge in the ”o actionYor ta- 
plnre of if, 4v. And upon demurrer the Court field the king toiUmt not 
owner could not let down the ferry and put up a bridge [°p the ferry" 5 
without license and an ad quod damnum; and that the cus- because thefor- 
tom was good in the nature of an easement, but that the toutho** 
custom consisted not in the right to pass, for that was com- latter a public, 
mon to all the king’s subjects, but in the right to pass 
Jtoli-frce. That therefore the plaintiff could not maintain tbat.°anll pl^up 
an action, for not passing; for so any other subject might « bridge^Jts 
bring an action, which would be endless, and infinite. 

JiUlcr , If toll had been exacted and paid by him, that had quo<i damnum. 

been a special damage, but w ithout special damage he can 

only indict or bring information. v. ugh. 341. 

J b Mcxl. Cases 307. 

1 Leon. 143. 1 Inst. 113. 12 H. 8. 5. 1 Cro. 410. 1 Inst. 5fi. a. S Hep. ”2. 3 Cro 004. Moor 
180. 13 11. 7. 26. Comb. 180. S. C. Holt 6. Davis 57. 3 Mod. 289. 

Salkeld, Vol. I. 4 


Action sur le Case. 


is 


Action br cxo- 
eutor.t'or a false 
return of fieri 
facias in the life¬ 
time of testator, 
held well within 
Statute 4 E. 3. 
c. 7. 4 Mod. 
403. Differ¬ 
ence between 
snesne process 
and execution as 
to this action. 
Cm. Car. 297. 
Mod. Cases 290, 
&c. 6 Co. 8. 
Plowd. 34. 
Djtr201. 3D. 
361. p. 3. S. C. 
Comb. 964. 322. 
4 Mod. 403. 

3 Salk. 149. 
Cases B. H. 71. 
Holt 307. 1 Ifoll. 
Abr. 913. Djet 
Dig. AtUnm. il. 


9. WILLIAMS v. CAREY. 

[Pasch. 7 W. 3. B. R. Intr. Pas. (> W. 3. 1 Ld. Rayui. 

40. S. C.] 

V 

WILLIAMS the executor of J. S. brought case 
against Carry the sheriff, for that his testator having 
recovered judgment in debt against A. sued out a fieri fa¬ 
cia?, whereon the defendant returned, ire had levied 19/. 
bs. 4 d. and that he had taken other goods to the value of 
40jf. which remained in his hands pro defvrtu emptorum , 
and that A. had no other goods, ubi reveru Mie sheriff had 
levied the whole debt, and averred that afterwards A. be¬ 
come poor, and unable to satisfy the residue of tlu* debt. 
Verdict pro (jucr. It was objected in arrest of judgment, 
that this was a personal tort, and not within 4 E. 3. r. 7. 
Serf Cur. contra. There is a great difference between mesne 
process, as the case in Junes 173. 87. Jjfitch 167. 

Poph. 187. and this ease, which is a process in execution; 
for by levying of the goods a right was vested in the testa¬ 
tor. Judgment pro rjucr. 

322. (al. in niarjr.) 2 Ld. Rax in. 973. Mod. Ca. 126. Sir. 212. 1 Cornyn’r 
13. 3d Ed. p. 344. 


[13] 3. HICKS P. DOWNLING. 

Vide Record, £Micli. 8 Will. 3. B. R. Intratur Hill. 7 W. 3. Rot. 697. 
page W4* 1 Ld. Raym. 99. S. C.] 


Lessee makes 
assignment, as¬ 
signee burns the 
house by negli¬ 
gence, lessee 
cannot have ac¬ 
tion : otherwise 
in the case of an 
under-lease. V. 
ICro. 187. 

Post 19. Plain¬ 
tiff in such ac¬ 
tion must have a 
residuary inter¬ 
est. 1 Brown. 
Ent.29. Cro. 
El 777 , 784 
fi Co. 13. b. 

3 Lev. 359. 
Cam B. R. 100. 
S. C. 


PL.1LY7IFF declares he was possessed of a messuage, 
for a term of years a/l tunc <V arihuc. venture, and being 
so possessed, demised it to the defendant for three years, 
virtute cujus the defendant entered, and being so possessed, 
reversione indc cidcm rjucr. spectan. so negligently kept his 
fire that the house was burnt down; and verdict pro rjucr. 
Moved in arrest of judgment, that though the plaintiff had 
a term ad tunc & adhne venturum, yet that might not be so 
long a term as the term of the under-lessee, for three years,_ 
and this action lies not without a residuary interest: by 
which means he is liable over to him that has the inherit¬ 
ance: The Court allowed that, but thought it appeared 
here was a residuary interest, it being laid to be an under¬ 
lease, and not an assignment with these words reversione 
intk eidcni guer. spectan . 
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4. TUBERVIL v. STAMP. vioc R CCO rd, 

[ Mich. 9 Wil. S. B. R. Intratur Trin. 9 W. 3. Rot. 359. 1 my»s32. s?a 
Ld. Raym. 264. S. C.J 

(XQSEfm the custom of the realm quare negligenter cus - earth. 425. 
todivit ignern suum in clausa sun, ita quod per flammas blada £^|y°£ e ,,e, ijjj* 
qner. in quodam r/auso ipsius quer. combusta fucrunt. After his fire in clause 
verdict pro quer. it was objected, the custom extends only burnuheco * ' 11 
to tire in his hotise, or curtilage, (like goods of guests,) another’s efirae'" 
which are in his power. ./Von alloc. For the fire in his 
field is his fire as well as that in his house; he made it, 2 iTi. 

and must see# it does no harm, and answer the damage if 18. UAss.pi.9. 
it does. Every man must use his own so as not to hurt 
another; but if a sudden storm had risen which he could Double Plea 31 . 
not stop, it was matter of evidence, and he should have 
shewed it. * And Halt, Rokcslry and Eyre against the opin- Em. s. Comb, 
ion of Turton. who went upon the difference between fire 

, 1 ..... 1 . . , , , 681. Cases HR 

in an house which is 111 a man s custody and power, and 151 . Holt. 9 
fire in a field which is not properly so; and it would dis- 
Xoiyagc husbandry, it being usual for farmers to bum 
stumble, 4r. But the plaint iff had judgment according to 
the opinion of the other three (</). 

_ 

(a) By 6th Jlnne, c. 3. no action shall dentally begin.— Quere. Whether this 
be. maintained against any in whose case is within the operation of the 
house or chamber*any fire shall acci- act ? 


b. SAVIL v. ROBERTS. 

[Mich. 10 W. 3. B. R. Intr. Trin. 9 W. 3. Rot. 724. I Ld. 

Rayni. 374. S. C.J 

DECLARES quod defendens f also & maliliosc absque all- Susfi.g*’ 
qua probabili causa ipsum indiclari causazit de rioto , cui indie- him to br indict* 
tamento ipse placitabat non culp. kfuit inde per zeredict. Ju- ^ uhtai bl rer- 
ratomm acquiefalus; per quod magnas denariorum summas &/■ met. Canl'i.416. 
multos labores expendere subirc coaclus full: Upon non 306.^2 

wm£u/p. the plaintiff had a \crdict and judgment in C. B. vet*. Thompson, 
which was now affirmed in B. R. It was objected that 1 l*-v- k. 1 
this would discourage prosecutions; and at this rate the gMod. 30. i69. 
prosecutor,'whenever he is in the wrong, or miscarries, 261 . 3Sail^i6. 
will be subject to an action. Etper Cur. houmo, 193 . 

5 Mod. 223, 349, 394,405. 

1. A fcivil action differs very far from an indictment. [ 14 3 
For in that the defendant has his costs, and at common a 
. law the plaintiff was amerced pro falso clamore, for the „ cre affected by 
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jury upon war¬ 
rants to the cm— 
oners. 8 Co. 38, 
3*.'. 11 Co.4ii.44. 
1 Inst. 121'., 127. 
firingiug an ac¬ 
tion not actiona¬ 
ble tbuugh no¬ 
thing due;, w iih- 
out some special 
collateral act of 
wrong, «liicli 
must lie exjire s- 
lv shewn. 0 Co. 
56. It. I Roll. 
Alir. 112. 1 Jo. 
9i. Post. 15. pi. 
6. 1 lent, 12. 
Paliii. 315. 

If one not con¬ 
cerned procure 
A. to sue 15. 
without cause.R. 
may have an ac¬ 
tion against hiei. 
1 Roll. Ah:-. -1.3, 
115. 


Harm. ISO. 1 
Vent. Si 25. 2 

Cm. .32. 1 Jones 
98. 2 Mod. 51. 
1 Ro. Ah. 112. 
Action w it! lie 
for malicious !v 
causing FI. to he 
indicted, where¬ 
by he is damni¬ 
fied either I. in 
person,as by im¬ 
prisonment's 2. 
in reputation, as 
by scandal; 3. 

in property ,as hv 
expoiisc. In the 
two first cows, 
though indict¬ 
ment be insuffi¬ 
cient or ignora¬ 
mus returned, 
hut not iu the 
last. 

1 Sid. 15. 424. 

F. N. B. 114, 
115. Yclv. 46. 


estreats of which amerciament-. warrants wore com-lantly 
delivered to the coroners, who by a jury ailreivd them ac¬ 
cording to the inaliee or vexation of the plaintiff. Al;o in 
civil actions the plaintiff asserts a right, or complains of 
an injury, and therefore the Court held. That to say .1. 
is a bustard, and 1 am tin heir, is not actionable* because 
lie it a part y eoneerned and asserts a right. Aider . if he 
had not added, and / am the heir. Vide 4 Co, So to bring an 
action, though there he no good ground, is not actionable, 
because it is a claim of right, and he litis found pledges, 
and is umcrcinhle pro falsa clamnn . and is liable to costs: 
hut vet if one lias a cause of action to a small sum, and 
takes out a latitat to a very great sum, or has no cause of 
action at all. and yet maliciously sues the piaintitl'to the 
intent to imprison him for want of bail, or do him some 
special prejudice, an action of the ease lies; hut then it is 
not enough to declare generally, that he brought an action 
against him cx malitia <V sine causa, per quod he put him to 
great charge,A t. but he must shew the grievance specially, 
as in 1 Sid. 421. sc. whereas he owed the defendant 100/. 
he <ued him for 500/. and to hinder him from hail allirm-. 
ed to the shcrilf 500 /. vv as due, per quad he was imprisoned 
for want of bail; or 1 Sound. 22C. lor that the defendant 
intending to procure his imprisonment, where there wo¬ 
rm cause of action, or without any cause of action, sued 
him in an action for 300/. whereupon he was arrested and 
imprisoned, Ar. And yet if one that is not concerned, a- 
a stranger, procure another to sue me causelessly, 1 may 
maintain an ac tion against him generally. Vidt J\~. B. 03. 
m. 2 last. 544. 3 Cm. 378. 

2 . If a man he false ly and maliciously indicted of any 
crime that may prejudice his fame and reputation, he may 
bring his action, for he is falsely scandalized by the mal¬ 
ice of the prosecutor, and this is a damage* for which the 
law gives an action. 1 Sid. 15. Yd. 40. Lai. 122. So if 
a man he falsely and maliciously indicted of a crime that 
subjects him to peril of life or liberty, and for which he 
may he punished, he may bring his action, for he is en¬ 
dangered in this respect, and receives a damage for which 
the law gives an action. So if a man be falsely and mali¬ 
ciously indicted, though it neither touch his fame norlib~ 
erty; for it is injurious to his property in putting him to 

a needless expense, and a damage to one’s property will 
maintain an action as well as damage to his fame or per¬ 
son. Vide 3 E. 3. 19. 3 Ass. 1. 7 H. 4. 31. 11 H. 7. 
25, 20. JV*. Br. 106. Sty. 379. Smith v. Hickson , 2 
Str. 977. 

3. Where a man is falsely and maliciously indicted of a 
crime, w hich hurts his fame, and which is a scandal to him. 
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though tlu- indictment he insufficient, or an ignoramus Haym. i?g, 180. 
found. 3 el an anion lies for the slander, because the mis- { 
chief of that. is effected. So it is if it endangered his lib- 3 Lev! 210 ! 
ei iv, And he was actually imprisoned. *Otherwise where \r 

il only concerns Ins property, for he cannot suffer in that 476,4'J7^r4fi. ’ 
in either of those cases. £ *15 

Bin though the action lies, yet it is not to be favored ; Itaym. 135 .N.u. 
and therefore, 1st, If the indictment be found by the grand tlm casTtw- 011 
jure, the defendant shall not lie obliged to shew a pro- liciousiy procur- 
baide cause; hul it shall lie on the plaintiff’s side to ^ctc-rifor'exer- 
prove an express rancour and malice. 2dly, If ignoramus cising the- trade 
be returned, where indictment contains no scandal, or the of f 
party has not*been imprisoned, no action lies; otlierwise quod he was put 
if it contains scandal, or the party has been imprisoned, to great excuse; 
but then there mu»t be evidence of express rancour and agreed that the 
malice; for innocence is not sufficient. Judgment affirmed, indictment was 

• insufficient). It 

was resolved liv Pinker. C. .). and tlie whole Court, tijirm great consideration, that there was no 
reason for litis diversity between a malicious prosecution upon a good indictment, and upon a bad 
one ; and that this action w ill lie as well foe damage by expense, as by scandal or imprisonment, 
though tin- indictment he insufficient. Hill. 12 Ann. ft. R. Jones versus Civin, Gilo. Rep. 135. 
line. 11 Nun. Rot. 3,’G. Style 451. ‘2 K -li. 547. I Vent. 811. Vide 6 Mod. 25. 73. 137, 1«9, 
21*!. 5 Mod + 115 . ‘2.Moil." 52. 1 lav. 27a 282. I Slt-.ui. dill. Chambers versus Robinson. 10 
Mod - 209. Rep. Temp. Hard. Hr. 50. Doug. 205. 2 T. li. 225. 4 T. K. 247. 1 T. R. 51S. 


6: ROBINS T. ROBINS. Vide Record, 

page 728. 

[11 W ill. S. B. R. lntmtur Trim 10 W ill. 3. Rot. 162. 1 
Ld. Raym. 503. S. Ih j 

C.1SE, for that the defendant, colon: cujusdam met!ii pro- f ' use | " ,, r mah- 
(V,«. in lose < aused him to be arrested, and though he ba'ih declaration 
offered a common appearance held him to bail, where by ought to set forth 
law no bail was required; and verdict pro quer. on non culp. u!e proee* 

El per Holt , C. .1. This is a tender action. You must daily, and that 
shew that the plaintiff being indebted to the defendant in 
so much, the defendant took out such a writ for so much a Wilson 37G 
more, on purpose to hold him to hail: How else can it 
appear to us whether and how far he might be held to bail wiv.~nf. 
in that action? And as to what Curthew said, that the * jjjjj* - ^ 
writ was seldom returned, and they could not have it to s Mod. 223,-221 
give in evidence, and therefore it would be inconvenient Mcv. 169. 
to set it out specially in the declaration; the Chief Jusi ice p“(‘® 
answered, He might have a rule on the officer to return 
bis writ. Vide 1 Sound. 228. And this action lies not till 

the original action is determined («). 

• 

(«) R. ac. Comt/vs’ Reports 190. Tide 2 JTlls. 505. S Term Reports 
Doug. 215. 2 Term Reports 225. 183. 



id 


Action sur le Case. 


Vide Record, 7. IVESON V. MOORE. 

page 730. 

[Trin. 11 Will. 3. B. R. Intratur Hill. 9 Will. 5. Rot. 457. 

Comyns 58. S. C. 1 Ld. Raym. 486. S. C.j • 

Case for stopping CASE, and declared that lie was possessed of a coll.t iv. 

upahighway and that there was a highway near, l>> which fie used to 
plaintiff’s col- carry Ins coals, and that he had a certain qua ln> 
fierjr with intent coals dug ready for sale, and that tin' defendant du : a 
ofthe profit'™ colliery near his, and intending to draw. awa\ hi> cust« tn- 
thcreof, per ers, and deprive him of the protit of hi.- collier*, stoppi d 
profit h fcc°a t iHi ,e U P the ?a id way, so as carts and carriages could not c< me 
his coals were to his colliery, per quod prr totum tempus prdtiicl. pmfinr.-m 
Tb.nir^Court carbanariit sure predict, lota lit. perdidit <V eannau s' s.u j t w- 
divided whether diet, pro drfectu emptorum rx causa pnrdict. mapuoptre ihhri- 
Canh 1 45 l° r n0t orat ' & deprecial. dncncrunt. Aon nil. and Addict pro 

Mod. Cases, &c. quer. 

353. Comb. 480- S. C. Holt 10. 

t*l6] 

No action ties All the Court agreed, That where an action arises from 
sance. P w!thout U " a public Tiusancc, there must he a special damage, lor lie 
special damage, that did the nusancc is punishable at the suit of the 
1 Rrl. Abr. 88 . jj c . and allow all private persons their action-. w ifti. :,t 
special damage, would create an infinite and endless mul¬ 
tiplicity of suits. 

El per Tourlon and Gould; Here is a special damage, 
ActionsurCasc anc * wp h cnougli set forth; for all have not coal-pits, and 
6 . Godb. 343 . the matter subsequent to the per quod is not traversal le. 

1 £eon 5 ao6. Vldc 1 RoL 89 ‘ Gol(hf >. 146. tl Leon. 2 36. 1 Rn>. 6.). pi. 

Allen 22 . iVcnt. 31. 1 Co. 51. 2 Jo. 146. 156. a strong ease. To shew, a 
113. Hob. 284. S p C cial damage, it is sufficient to say. per quad sc red hunt 
for such a time, amisit, I lob. 284. (rex it ad wuumnil. iduri 
tencmcnti sui. 9 Co. 53. per quod coinmun. habere mm po rsl in 
tam amplo modo & forma. And the damage d >es not c n- 
sist in a single instance, as per quod muritasrinm ami it, 
which may be shewn; but in casu principali it would lie in¬ 
finite. 

Rokcsby and Holt C. J. contra. The plaintiff's near sit na¬ 
tion yields him a convenience, but no right; for it is the 
king’s highway, for the equal use and benefit of all his 
subjects; and the plaintiff has no more, nor no bettor 
right than any body else: And they held, a man could not"" 
baveacUon* 1 have a particular action without a particular injury or a 
•without a parti- particular right, which are the grounds upon which all 
cutar injury or a ar tions are founded, and to which they must conform. 
JOcm-MS?* Vid. 2 Saund. 115. 3 Cro. 664. This plaintiff had nei- 


N. 1 . 


Bi\ tit. Nu- 
sance 1. Rr. 


t Holt C. J. and Rokesby J. denied this case of 1 Leon. 236. to fie law. 
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ihcr a particular right in this way, nor a particular injury. 
For the stoppage i> common to every one as well as to 
him; and an i..diriment would lay it ad nocamcntvm unir 
niutn •nubditomm per r iam ilium transcun. Anti the cases 
cited on the other side were founded on a particular right 
--as city for a stoppage where one has a way, a water¬ 
course or common to his house, miII^ or tenement, there 
the action is founded on a particular right, arid lies with¬ 
out the per t/mtd. 

They held, that supposing here was a particular injury 
by Special damage, that special damage is not sufficiently 
set forth; for it is not sufficient to say, he lost customers, 
or buyers could not come, without shewing buyers were 
coming, and were hindered. Vide 2 Lev. 214, 223. and 
the case in 1 Rut. 03. has been often denied, and is not 
law; for the damage must be specially shewn, where the 
words theirfSclves are not actionable. 1 Rof. 58. n. 1. 

1 Cro. 140. 1 Rul. 34, 35. 3G. must shew who refused. 

And tilt: Chief Justice cited the case of Paine and Partridge , 

2 W. <\* M. in (his court. Case for not keeping of a ferry¬ 
boat, which was for ail the king's people paying a toll, but 

rati $ for the inhabitants of such a village, of which the 
plaint iff was one. In this case the Court held the custom 
to.be good, hut that the action did not lie; for though 
the plaintiff has a particular right, yet that consists in be¬ 
ing exempt from toll, and not in passing, which is com¬ 
mon to all. So that the not keeping the terry is a public 
nuisance, for which tin* plaintiff cannot maintain an action 
more than any other person. But the defendant must be 
indicted. Vide 2 HI. Cum. 219. 2 II its. 58. Bull. JV. P. 

*8. Bur. 24 21. 


1 Inst. 56. a. 

1 Rol. Abr. 36, 
63. 


Not sufficient to 
shew in general 
that customers 
couhl not come, 
hut must shew 
specially that 
customers were 
coming and were 
hindered. Ante 
12. 2 Cm 446. 
Vaugh. 335. 

2 Rep. 79. 

-2 Roll. Ah. 56. 

2 Saund. J15. 
Carth. 191. 


[17] 


The Court being thus divided, and there being a former On motion in 
rule to stay judgment, no judgment could be entered. El aiTcstot judg- 
pt r Cur. If the Court had been divided on the first motion, tostnyjudg"** * 
the plaintiff might have entered judgment; but now this £^nt,tjuousque, 
rule must stand or be discharged, and discharged it cannot vankthc Court 
be (oh because the Court is equally divided (i). was equally di- 

W 12 \ / \ided whether, 

if tin' action lay, the plaintiff could not have judgment, because no rule could be made to discharge 
the first rule. 


• -{a] 1 Ld. Raym. 271. S Mod. 156. 

\h) It appears at the entl of the re¬ 
port of this i ase, in 12 Mod. 262. that 
in the case of Philips and Ryand, E. 11 
G. I. the Chief Justice said that judg¬ 
ment was reversed by the opinion of 
all the Judges in the Exchequer-Cham¬ 


ber ; but at the end of the report in 
Ld. Raym. it is stated that the case was 
argued before ail the Justices of the 
Common Pleas and Barons of the Ex¬ 
chequer at Serjeants Inn, and they 
were all of opinion for the plaintiff that 
the action well lay. 
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Case against the 
postn>asters-ge- 
neral for Exctic- 
quer-hills lost 
out of a letter 
delivered at the 
post office at 
London. Vide 
the entry in this 
case. 2 Mod. 
Intr. 108. Post. 
143. R. C. 

5 Mod. 445. 
Caith 487. 

Rep. A. Q 12. 
Cases B. R. 472. 
Holt 582. 


Adjudged that 
the action lies 
not, per three 
jutlges contra 
Hoit, C. J. 


[ 18 ] 

Officer respon¬ 
sible both for 
himself and de¬ 
puty, whether 
his trust arise by 
common law or 
hvstatute. Hard. 
53 . 1 Moil. Sid. 

71. Innkeeper, 
tamers, tec. 
taking reward 


8. LANE r. COTTON & AL. 

LPasch. 12 Will. 3. B. R. Intratur Pasch. 10 Will. 3. Rot. 

403. 1 Ld. Raym. 646. Corny ns 100.J 

SIR Robert Co f ton, and Sir Thomas Franktand wore con¬ 
stituted postmasters-goneral by letters pateifl, accord¬ 
ing to the stat. 1 2 C. 2 . 36. for erecting the post-office; 
and in the patent there was a power to make deputies, 
and appoint servants at their will tint! pleasure, and to 
take security of them in the name and to the use ol. the 
king; and also that the defendants should obey such ordi rs 
as from time to time should come from the king, and as 
to the revenue should obey the orders ol the 'I reasury. 
Farther, the king grants to them that they should nut be 
chargeable for their officers, but only for their own vo¬ 
luntary default or misbehaviour; and 11 1 i-■ is granted with 
a fee of 1500/. per annum. The plaintiff Lane, having 
Exchequer-bills, inclosed them in a letter direr it d to one 
Jones at Worcester , and delivered it at the post-office at 
London into the hands of one Braze, who was appointed 
by the defendants to receive the letters, and had a sifkuA. 
The letter was opened in the office by a person unkitown. 
and the Exchequer-bills taken away ; and for this an at - 
lion of the case was brought against tin: defendants. ;fnd 
on the general issue, the special matter found a- is alunc 
mentioned. 

Turton , Gould, and Powys held the action lay not. 
1 . Because the office is for intelligence, and not for insur¬ 
ance. 2. Because Breeze is an officer. aud he is liable. 
3. It is impo-sible the postmaster-general, who is to ex<* 
cute this office in such distant places, at home and abroad, 
and at all times, by so many several bands, should he able 
to secure every thing. 4. Because. Exchequer-bills are new 
things, and this office is not a conveyance for treasure. 

Holt, C. J. contra. He con-idered this as a letter lest in 
the office, and not upon the road; and held the post music r- 
general was liable, because the care of the whole is com¬ 
mitted to him, and the rest are but his deputies; For, 
first, the law makes the officer, whoever he he, respon¬ 
sible of consequence both for himself and his deputy. as 
the marshal or warden for his prisoner, or the sheriff for 
goods taken in execution, for which lie is liable upon an 
extendi facias on the statute, as well as a'levari facias, 
which is at common law; or for a prisoner in exwcution 
in debt, which is by the stat. of the 25 E. 3. c. 17. as well 
a« in trespass vi armis , which is an execution at com* 
mon law: And this shews that the officer is’ in conse¬ 
quence liable, whether he become entrusted by common 
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law or l»y statute: And there is no need of a contract, for for 

the law makes him answerable. 2dly, He has a reward, utatlSfumter** 
which is the reason in the case of innkeepers, hoy men, &r. 1 wii- 

who are bound to keep safely, and answer all neglects of B 

those that act under them, and so they would he, though 9 . 3 . Fit*. Air. 
they sholild expressly caution against it. And this case is Troe m 35 . Bro. 

. I J n , Actum on the 

within the same reason with those cares that make men re- cv.-, j>r. 67 . 
sponsible for negligent keeping, viz. that if they could not ji ^ 1 - Rep. 63 
be charged without assigning a particular neglect, they i(>,m. Dig. 
might client any man living, and it would not be in his (3 .£</.) 239 .Ac- 
power to prove it. It is a hard thing to charge a carrier; for"deceit C iT 
but if he should not be charged, he might keep a corre¬ 
spondence with thieves, and cheat the owaier of his goods, 
and he should never be able to prove it. It would be hard 
in this case to put the plaintiff to prove a particular neglect 
amongst sych a multitude of under officers; ergo the post¬ 
master is charged with it. 

2dl y, Exchequer-bills are proper to be sent this way; for b ni> 

tin? words are general, any puckits whatsoever , and their bewithinSd 11 * 5 
being new things is no argument against it; for new things laws, when they 
miry be governed by old laws, when they full within the n-asoi'^of those 
reason of tiiose tilings which were the subject-matter of tilings which 
those laws at first. Also, when a man takes upon himself u”subjrtt-mat- 
a'public employment, he is bound to serve the public as ter of those laws 
far as his employment goes, or an action lies against him 'Vh«c»cr takes 
for refusing. Tlius, If a farrier refuse to shoe a horse, an ment/is bound to 
innkeeper to receive a guest, a carrier <0 carry, when they serve the j ubiic 
may do it, an action lies; their understanding is in pro- t*uds'"polc'-Hi" 
portion to their power and convenience. Dy. 158. 

3dlv. If without this act, or before it, any person had 
voluntarily set up such a post-office, that person had been 
liable to an action; and consequently so is the postmaster; 
for all other people are excluded: The nature of the office 
is ihe same, and he is in on the same terms. 


4 tidy. Though the master he liable, yet Breeze is charge- rv-puty » 
able also; but he is not chargeable as an officer, but as a 
wrong doer. It is upon this reason that an action lies ecro. 330. 
against the gaoler as well as against the sheriff, fora vo- 3 ' 

luntary escape; for it is in the nature of a rescue: But for -258. 3 Mod. 


<1 negligent escape, the action lies only against the sheriff. 3S1 - Moor 462 
Vide 1 Leo. 146. 3 Cro. 175. 743. I Ro. Rep. 78. Ill 

reported, JVby 90. 

5lhiy, What is done by the deputy is done by the “^Toi 
principal, and it is the act of the principal, who may princi^i, 
displace him at pleasure, *even though he were con- because nuw h» 
stiluted for life. Vide Hob. 13. Mo. 856. And the act ^Vvnt. i9t>. W ’ 

of the deputy may forfeit the office of his principal. 39 Kavm. 220 . 

H. 6. 34. 1 Mod. 85. 

Gthly, The king's discharge may be good against the 
king as to his revenues. bu*t not as to the subject; for it 
Salkeld, Vol. I. 5 


[* 19] 
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cannot hinder him of a remedy the law gives him. Judg¬ 
ment pro uif. (a). 

(«) Vide Whitfield v. Lord Le De- but it is held that the postmaster and 
spencer Sf al. Cowper 7 54. where the all inferior officers are responsible toi 
same point is decided accordingly; their own personal negligence. 


5 Lev. 359. S. C. 
by the name, of 
Pinton against 
Ilham. Case 
for negligently 
keeping his fire, 
per quod, &c. 

It lies not against 
leasee at will by 
lessor siesetl in 
fee 5 otherwise 
by lessor, termor 
for years, or a 
stranger. Ante 
13. Tubervil 
versus Stamp. 

5 <.*>. 13. b. 

1 Roll. Abr. 1, 
a, 454, 458. 

2 Rol. 566, 10. 

5 Co. 13. b. 

Cm. El. 777, 

784 10. 1 D. 
11. p. 1. S.C. 


9. PAN TAM r. ISI1AM. 

[Pas. 13 Will. 3. B. R.] ' 

CASE: The jury found that the plaintiff being seised 
in tec of six stables, let one to the. del’eiylant at will, 
and the rest to other persons for a term o! tears yet en¬ 
during; that the defendant kept his tire so negligently, 
that it burned the plaintiff's stable, and al>o the defend¬ 
ant's, and the other Jive stables. It was agreed, that it 
one sicsed of a house in fee, make a lease at will, ami 
lessee negligently burns the house', no action lies; for he 
had it in his power to secure himself by covenant: S<cus, 
if lessee for years make a lease at will, not hut that he 
might secure himself by covenant, hut because he is'‘an¬ 
swerable over to Ills lessor, in that respect he shall have an 
action on the case. . 

Also the Court held. No action lay against the defend¬ 
ant for the stable he took, if the tire had ceased there; hut 
if it goes on, and burns his next neighbour's, he shall have 
an action for his loss, because he is a stranger, and had ii 
not in his power to make him covenant to he careful; and 
by consequence so may the tenants of the other houses. 

Lastly, That the lessor might bring actions against the 
other lessees, and so might they against lessee at will; and 
as the lessor might sue the other tenants, and they sue te¬ 
nant at will, the lessor should have his election. Vide 
3 Lev* 3nS. 


10 . ASHBY r. WHITE & AL. 

[Mich. 2 Ann. B. R. 2 Ld. Rayin. 938. S. C.] 

Mod Cates 45 . ACTION upon the case against the constables of 
S.C. Case by a Aylesbury , and declares that the. king's writ issued 
cotTudjiefoi'a 1 aT1( * was delivered to the sheriff of Bucks for election ol' 
borough'for re- knights of the shire and burgessess of boroughs, to serve in 
fusing to receive parliament; whereupon the sheriff' made out his precept to 
tJoi/o^men'bers the defendants, being constables of Aylesbury , for the elec- 
t f » parliament, tion of two burgesses for that borough, which was dclivcr- 
r«,'i bfoinee 1 '” e< *> ant * the burgesses duly assembled to choose, frc. and 
judged against that the plaintiff being duly qualified, &c. offered to give 
ssak'ir Holt vo * ce f°r Sir T. Lee , and S. Muyne , Esq. but the de- 
W*'&Vc. w. fondants obstructed him froqi voting, and refused and 
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would not receive his vole, nor allow it. Upon not guilty, 
a verdict was found for the plaintiir, and, after motion in 
arrest of judgment, the Court gave their opinions seriatim. 

Gould .1. was of opinion lor the defendants, that the ac¬ 
tion was not maintainable, bec ause the constable acted as 
a judge* and not as an officer, and that in a parliamentary 
matter. Also, because the hindering of a vote is damnum 
absque inj.trin. 9 H. 6. GO. 2 hex. 114. 19. H. 6. 44. 
Hub. 2G7. Farther, he* held it would beget multiplicity of 
actions, {Vide 5 Co. Williams's case.) and that this was out 
of time. It ought at least to follow and not to precede 
the adjudication of the Mouse of Commons. 2 Cro. 368. 
The leason of Stirlings case was because the refusal of a 
poll occasioned the loss of the: place of bridge-master, 
which was a real profit: And the case of an action by a 
fre»*ntan fyr refusing to admit his voice in the election of a 
Lord Mayor was, because he had no other remedy but this 
action; hut this ditiers. Vide 2 lscv. bO. 2 Vent. 50. 2 

Lei . 250. 

Pinng J. ad idem. That the defendant, though not pro* 

' j/FVIy a judge, i- quasi a judge*; that when the matter 
forties before the House of Commons, the plaintiff's vote 
will he allowed; and therefore lie does not lose his privi¬ 
lege; de minimis non curat lex. and this injury, if it be one, 
c omes within that rule; and he mentioned the 7 & 8 W. 3. 
which gives an, action for a double return, to the candi¬ 
date; and that before the statute 23 H. G. the candidate 
had no action fora false return; and that in 1G11, there 
were seventy double returns, and yet no action brought, 
or act made; and from those statutes giving new actions 
in those cases, lie inferred no action lay for the voter at 
common law. Farther, the judgment here will not bind the 
Commons, nor he e\idence there; for the Commons are not 
hound by our determinations; and, lastly, Omnis innovutio 
plus nuxitnte perturbat (/until utilitntc prodcst. 1 Bui. 138. 

Powell .1. differed from Gould and Poxn/s, the one hold¬ 
ing him judge, the other quasi a judge, for he must be a 
judge or not a judge, and there is not any medium: That 
iiere he is an officer; as such he is to execute the king's 
.writ, and has nothing but a ministerial power. In other 
matters Powell agreed with the other two, urging that the 
right of election of members must depend upon the right 
of the electors; and the former the parliament are to de¬ 
cide,' and the plaintiff may petition the parliament to de¬ 
termine it; and after that may have his action, but not 
before; .and therefore was not without remedy. 

Holt C. J. contra. He held that the plaintiff had a right 
to vote; that a freeholder has a right to vote by reason of 
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Pollcxf. 470- 

5 Mod. 311. 

Far. 43. 6 Mod. 
45. Flowd. 120. 
2 Sid. 168. 

2 Salk. 502,504. 

1 Vent. 206. 

2 Vent. 25. 

2 Lev. 86. 114. 

6 Mod. 45. 

2 Rulst. 265. 

3 Lev. 29. 

Lutw. 88. 


Right of elec¬ 
tion of members 
of parliament it 



so 
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either 1. Ural, 
viz. ratione li- 
l»eri tenement!, 
in counties, and 
ratione bnrgagii, 
in ancient bo¬ 
roughs ; or 
2. Personal, viz. 
ratione franche- 
*i«e, in'cori(ora¬ 
tions. 


[ 21 ] 

Where there is 
a right there is a 
remedy. If sta¬ 
tute gives a 
right, common 
law will give a 
remedy. 


Where a parlia¬ 
mentary matter 
comes m by way 
of incident to an 
action the king's 
court must de¬ 
termine it. 

6 Mod. 45 49. 

2 Salk. 5U;1. 

2 Uoll.Uep.311. 
Cro. Jac. j'8. 
Co. Lit. 50. a. 


1 Bro. P. C 47. 


Vide Record, 
page 767. 

2 Salk. 456. 

S. C. Cas»* for 
a malicious in¬ 
dictment nndc 
legitimo modo 
fuit aoquietatUS. 

Evidence of a 

not sufficient to 
maintain this 


his freehold, and it is a real right; and the value of his 
freehold was not material, till 8 H. 6. c. 7. which requires 
it should be 40s. per annum; that in boroughs they have a 
right to vote ratione burgagii: And that in cities and cor¬ 
porations it is a persona] inheritance, and vested in the 
whole corporation, but to be used and exercised by the 
particular mcmbers;»tuid that such a franchise cannot be 
granted but to a corporation. Hob. 14. 12 Co. 120. M>. 
812. And this is not a minimum in lege,. but a noble pri¬ 
vilege, which entitles the subject to a share in the govern¬ 
ment and legislature: No laws can be made to affect him 
or his property but by his own consent, givep in person if 
he be chosen, or by his representative if he is a voter: 
That if the plaintiff has a right, he must in consequence 
have a remedy to vindicate that right; for want of light 
and want of remedy is the same tiling. If a statute gives 
a right, the common law will give a remedy to maintain 
that right; a fortiori, where the common law gives a right, 
it gives a remedy to assert it. This is an injury, and every 
injury imports a damage. Violatine the right of another 
by a scandalous word is sufficient damage to give an action, 
though the party suffers not a farthing, and the pecuniary 
loss be nothing. Where parliamentary matters come be¬ 
fore us. as incident to a cause of action on the property of 
the subject, which we in duty must determine, though the 
incident matter be parliamentary, we must not be deterred, 
but are bound by our oaths to determine it. There can 
he no sucli method hv petition as my brother Pored/ speaks 
of; nor can the parliament judge of this injury, nor give 
damages to the plaintiff for it. But judgment was given 
for the defendant. Note ; On Friday the 14th of January 
1703, this judgment was reversed in the House of Lords. 
Trevor G. J. arid Price and sixteen Lords concurred with 
the three judges of B. R. The rest of the judges and fifty 
Lords concurred with Holt C. J. Although this matter 
relates to the parliament, yet it is an injury precedaneous 
to the parliament, as my Lord Hale said in the cause of 
Bamardiston versus Soame. 


11. GODDARD ». SMITH. 

[Mich. 3 Ann. B. R .3 

CASE , for a false and malicious indictment of bar-etry, 
whereof he was legitimo modo acquictatus , and upon the trial 
it appeared he was acquitted no otherwise than by entry 
of a nolle prosequi; and whether this was sufficient’to main¬ 
tain the action was made a point for the opinion of the 
Court: And the Court held, this evidence did not support 
the declaration; for the nolle prosequi is a discharge as to 
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the indictment, hut is no acquittal of the crime. And declaration, 
the Chief Justice doubted as to the latter matter, and was ^! > !i l L l IT sw, ' ,l r S 
of opinion, that the Crown, notwithstanding the nolle prose- the crime, hut 
qui, might award new process upon the same indictment. 

Cases 201. 

Hard. 83. R»t.45fi. 0 Mod. 95, 261, 2G2. 11 Co. 65, 60. 1 Sid. 420. 1 Vent. 32. 5 Mod 

2<)S. Hard. 126, 153. 


12.' TENANT r. GOLDING. 

[Mich. 3 Ann. B. It. 2 Ld. Raym. 1089. S. C.] 

THE plaintiff declared that he was possessed of a cellar 
contiguous to the defendant's privy, and parted by a wall, 
part of the defendant’s house, which the defendant debuit 
<V *su!e.bat repo rare; and that for want of repair the filth of 
the privy ran into his cellar, &r. Judgment by default; 
and after a writ of inquiry it was moved in arrest of judg¬ 
ment, that this being a charge, laid upon the owner him¬ 
self, the plaintiff should have shewed a title by prescrip- 
t>r«> seel non allocatur, for it is a charge laid on the de¬ 
fendant of common right, which by law he is subject to. 
As one is bound to keep his cattle from trespassing on his 
nrfghbour’s ground, so he must a heap of dung, if he erects 
it. Sic uterc tuo vt alienum nun lecdos. 

fomlant of Common right, the plaintiff need not prescribe in bis declaration 
:« I lv. 266, 133. Palm. 290. U Co. 57. 


Vide Record, 
page 770 . 


Post. 360. S. C 
6 Mod. 311. 
Holt 500. in 
both places call¬ 
ed Tenant vcr. 
Cold win ; sic in 
Ld. Ravm. 

[* 28 ] 
Case for not re¬ 
pairing the par¬ 
tition-wall of 
defendant’s pri¬ 
vy, pro defectu 
of w hich, the 
tilth ran into the. 
plaintiff’s cellar. 
Gist. Where 
the charge is 
upon the de- 
Cro. Car. 5ClC 
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1. SEXTON r. MILES. 

[1 W. & M. C. B.] 

INcissumpsit , the plaintiff declared, that in consideration, Consideration 
fyc. the plaintiff would deliver unto the defendant, #c. the veHsabie: Eiw* 
defendant promised to pay, &c. and in facto dicit , that he a yenue must be 
did deliver, but does not allege a place where ; the de- f 
fendant demurred for want of a venue, and the declaration isr. l show, 
was held ill, for a consideration executory is traversable. 501 s * c * 


Action sur le Case, sue Assumpsit. 




2. TOMKINS r. BERNET. 

[.Hill. 5 Will. 3. 1693. M Nisi prius in London, coram. Treby 

Chief Justice (a).] 

indebitatus m- THREE were bound in an usurious obligation; one of 
ney'rece^vedto" ^em P a id some part of the money, and afterwards the 
plaintiff’s use, obligee brought debt against another of the obligors, who 
mcBt n bv’an a ob- P^ eat ^ e d the usury, and avoided the bond: And now the 
ligor upon an obligor, that had paid some part of the money without 
usurious bond, cause to the obligee, brought an indebitatus assumpsit 
maintainable in- against him to recover back that money; */ rely C. J. in¬ 
debitatus as- lowed, That where a man pays money on a mistake in an 
money*paid by account, or where one pays money under or by a mere 
mistake or dc- deceit, it is reasonable he should have his money again; 
monej^paid 1 foi but where one knowingly pays money upon air illegal con- 
knowingiv on sidcration, the party that receives it ought to he punished 
at'am * 1 ^ or his offence; and the party that pays it is partierps crim- 

17 , 153 . iUv.’ inis, and there is no reason that he should have his money 
Moil 5 Cases "7 a S a ‘ n i £ >r he parted with it freely, and valenti non fit in- 
stin. jnria. This case was cited: One, bound in a policy ofas- 
2 Bur. 1005. suranco. believing the ship to he lost, when it was not, 
' ‘ paid his money; and it was held he might bring an assump¬ 
sit for the money: One was employed as a solicitor, and 
liad money given him to bribe the custom-house, officers, 
and he laid out the money accordingly; assumpsit was 
brought against the solicitor for this money, and held it 
lay not. 


(a) In Clark v. Shee Sf another, 
Cowp. 200. Lord Mansfield says, this 
case has been long exploded. In Smith 
v. Bromley, Doug. (3 edit.) 697. Lord 
Mansfield says, that this case has been 
often mentioned, and he had often had 
occasion to look into it; but it is so 
loosely reported, and stuffed with such 
strange arguments, that it is difficult to 
make any thing of it He thinks the 
judgment may have been right; but the 
reporter, not properly acquainted with 
the facts, has recourse to false reasons 
in support of it. The case must have 
been,as he takes it.an action to recover 
back what had been paid in part of 
principal and legal interest upon an 
usurious contraband therefore the ac¬ 
tion would not lie. So far as principal 
ami legal interest went, the debtor was 
obliged in natural justice to pay, there¬ 
fore he could not recover it rack ; But 


forall above legal interest, equity wilf 
assist the dcbtoi if not paid, or an ac¬ 
tion will lie to recover back the surplus 
if the whole has been paid. ’The re¬ 
porter, not seeing this distinction, has 
given the absurd reason that volenti 
non fit injuria; and therefore the man 
who, from mere necessity, pays more 
than the other can in justice demand, 
and who is called in some books the 
slave of the lender, shall be said to pay 
it willingly, and the lender shall re¬ 
tain, though it is in order to prevent 
this oppression.and advantage taken of 
the necessity of others, that the law 
has made it penal for him to talcdi This 
kind of reasoning is equally applicable 
to the case of a bailiff who takes gar¬ 
nish-money from his prisoner. It is 
wrong for the bailiff*to take it, and it 
is therefore wrong for the other to 
tempt him, and volenti, Sfc. and there* 
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fore he shall not recover it back ; but ver. This case is likewise held of n» 
this has been determined otherwise, authority, and many instances are 
The case of money given to a solicitor shewn of contrary determinations, 
to bribe a custom--ouse officer,cited in 1 Bro. Ch. 547. Vide also Str. 915. 
Tomkins and Be mot, is against his own 2 Bur. 1005. 1 T. M. 286. 

agent, and__ therefore he cannot reco- 


3. HARD'S CASE. [S3] 

CHill. 8 Will. 3. B. R.] 

LXDEBITATUS assumpsit will lie in no case but where Indebitatus «*- 
the debt lies («), therefore it lies not upon a wager, nor in'nocaM bnt' 0 
upon a mutual assumpsit, nor against the acceptor of a bill where <i«:bt lit? 
of exchange; for his acceptance is but a collateral engage- 
moot. But it lies against the drawer himself, for he was l Le?. 298. 
really a debtor by the receipt of the money, and debt would o KebVn 
lie against him. 

(a) In Bovey v. Castlemain, 1 Ld. use the expression ixdebitatcs as- 
ltaym. 69. the general proposition in sumpsit; and the above doctrine in 
this case is expressly laid down and Hard's case seems to be confirmed in 
agreed to by the Court; and although Walker v. Witter.Doug.Hep. 1. where 
it indy appear to be weakened by the debt was held to lie on a foreign judg- 
opinicm of Lord Mansfield in .Muses v. ment, upon the ground that ixdebi- 
APFerlan, 2 Bur. 10(J>, “that an ac- tat is assumpsit would lie upon such 
tion of assumpsit will lie in many rases a judgment; and Ashurst and Butler, 
where debt does lie.and in many where Justices, are there reported to have 
it does not,” it is Worthy of observa- said, wherever indebitatus assumpsit 
tion, that the learned judge does not can be maintained, debt will lie. 


4. [Hill. 9 Will. 3. At Nisi Prius at Guildhall, coram Holt 

Chief Justice 

LXDEBITATUS assumpsit versus A. and B. and judg- No finding can 
ment versus A. by default. B. pleaded payment, and issue a*<»nfi-s- 

thereupon. El per Holt. No finding upon this issue can sion by ment dc- 
dischargc A. for he has confessed the whole. cro^Ei* 1 

701. Comb. 37. 


5. BUTCHER i. ANDREWS. 

[Will. 3. B. R.] 

ASSUMPSIT, for that the defendant, in consideration 
that the plaintiff at his request, would lend the defend¬ 
ant's pon any sum of money, and let him have any goods, 
so as the money lent and goods sold exceeded not 5i. 
promised to pay him; and avers that he lent him 51. in 
money, and sold him goods upon credit to the value of 
M. and declares also that the defendant was indebted to 
him for so much money mutuo dot & nccommodal, to the 
son at the defendant’s request, fyc. Upon non assumpsit , 


Vide Record, 
page 732. 


Carth. +46. 
Assumpsit iu 
consideration 
that at his re¬ 
quest he would 
lend the defend¬ 
ant’s son any 
sum, Stc. not 
exceeding 51. 

Plaintiff aver* 
that he lent a 
greater sum. 
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I Roll. Abr. 32. 

1 Vent. 153. 
Indebitatus will 
not lie against 
B. for money 
lent to A. at B's 
request, because 
the promise is 
collateral only. 
HftMYI. S7. 

ConH 1 Vent. 
311- sed 2 Vent. 
36. accord. 
Farsi. 12,13. 

2 Saund. 13G. 

2 Lev. 119. 

Post. 25. Cm. 
.lac. 500. Comb. 
473. S. C. 

3 Salk. 15. 

Holt 213. 

Tlanv. Abr. 

1 pt. 27. 


verdict pro quer. and 3/. given in damages. Upon motion 
in arrest of judgment it was allowed, That the defendant 
could not be indebted for more than 5/. for lie engaged 
for no more; so that if the jury had given more, it had 
been naught. Here the jury having given less than 5/. 
this was urged to have helped the declaration* Si:. 1 non 
a floral nr: for lirst, ijoh constat to the Court, but the de¬ 
fendant has paid bl. already, and that this is now claimed 
over and above. 2dly, That the declaration was naught; 
for the money being lent to J. S. the. defendant cannot be 
obliged as for a debt, and liable to an indebitatus , but to a 
special assumpsit , as being* but collaterally bound by his 
promise; for tiie same money cannot be lent to two, other¬ 
wise had the money been only delivered to the son at the 
father's request, or only had and received by the son at the 
father's request, for then the loan had been tq the father; 
quod >i ola ( n ). 

(«) R. ace. 2 mis. 141. Vide 3 mis. 388. 2 BL Rep. 872. 


[24] 

Vide Record, 
page 736. 

Assumpsit in 
consideration, 
plaintiff promis¬ 
ed to marry the 
defendant, she 
promised to 
marrj him, lie., 
for the man as 
well as for the 
■woman, because 
mutual. 5 Mod. 

411. S. C. 

Card i. 467. 

1 Roll. Abr. 22, 

77. 2 Bulsi. 48. 

3 Cro. 323. 

Car. Rep. 

Dickenson vers, 
llolecroft. 

6 Mod. 172. 

1 Sid. 180. 

I Keb. 352. 

3 Lev. 65. 2 Salk. 437, &c. Cases B. R. 214. Ilult 456. 


G. HARRISON r. CAGE & UX. 

(_Mich. 10 Will. 3. B. R. 1 Ld. Raym. 38G. S. C. with 

other Points.] 

ASSUMPSIT, , for that in consideration he had pro¬ 
mised to marry the defendant, she promised to marry iiiin; 
and verdict pro quer. Objected, that the woman may in 
such cases have an action, but the man cannot; because 
marriage is no advantage to the mar;, hut to the woman 
it is. And the writ Causa mutrimunn pmlucuii lay tor thu 
woman, but not for the man. Vale Ilo. 22 . pi. 2. 1 Inst. 

204. F. .V. B. 3. 205. Hob. 10. Sul nun allocatur: For 
marriage is a consideration on the man's side sufficient to 
raise an use; and a man shall have an action for scan¬ 
dalous words per quod he lost his marriage. Ft per Holt 
C. J. The action is grounded upon the mutual promises: 
If the woman’s promise does not bind, the man’s promise 
is but nudum pactum , and therefore it is actionable either on 
both sides, or on neither side (/>). 


(h) The following points have been 
decided respecting promises of mar¬ 
riage. Where the promise of the man 
was proved, and no actual promise of 
the woman, evidence of her carrying 
herself as consenting and approving 
of his promise, was sufficient. Hut¬ 
ton v. Mansel, 3 Salk. 16. If an in¬ 
fant and a person of age mutually pro¬ 
mise, the infant^ although not bound. 


may bring an action for breach of pro¬ 
mise by tiie adult. Hol{ v. Wa:d 2 
8tr. 850, 937. Fitzgib. 17$. 275. 
Mutual promises to marrv are not by 
the statute of frauds necessary to be 
in writing. Cock v. Baker. 1 4 itr. 34. 
Promise not to marry any body else, 
when there is not a mutual agreement 
of intermarriage, is not obligatory. 
Lowe v. Peers. 4 Bur. 2225. 
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7. PALMER v. STAVELY. 


[Pascli. 13 W. 3. B. R. Comyns 115. S. C. 1 Ld. Raym. 

669. S.C.] 


HYDEpATA TVS assumpsit for money had and received 
by the defendant for tiie plaint iIf ad nsum of the defendant, 
and verdict upon non assumpsit for the plaintiff. And, 
upon motion in arrest of judgment, the Court held. That 
these words, ad iistim of the defendant, should be rejected, 
because they are insensible and repugnant, and then the 
promise was for money had and received by the defendant 
for the plaintiff, which is well. Vide 1 Sid. 306. 1 Mod. 

4 2. 2 K< (>. 615. 1 Rot. 15. /. 20. 1 Com. Dig. 3d edit. 

216. Action on the Case sur Assam. II. 3. 


Indebitatus as¬ 
sumpsit for mo. 
nfy received by 
thedcti-ti'ltmt fur 
the plaintiff »<! 
mmin defendant, 
held well after 
verdict. Mod. 
Cubes 161,309. 
Cases B. K. 

510 S.C. 


8. CUTTING r. WILLIAMS. 

[Hill. 1 Ann. 11. R. 2 Ld. Raym. 825. 11 Mod. 24/] 

■ ASSUMPSIT, and two several counts laid; one was on Assumpsit on 
a promissory note, and the plaintiff counted thereon as on CpcntheTuHtom 
a I ill of exchange, upon the custom of merchants. On of merchants and 
mfh assumpsit , entire damages were given, and judgment u^ltatmm 01 ^ 
accordingly. Upon a writ of error brought in tiiis Court, Judgment can- 
it was held, 1st, That the plaint iff could not declare upon part'an'i'af^ 
the promissory note as upon a bill of exchange: and as firmed in part, 
there could be no such count or action, so there could be u " ltS8 * lu -' rc 
no such damages. 2dly. That they could not reverse the m«u u w 5 . an™ 
judgment in part, viz. as to the one count, and affirm as to part by statute, 
the other; and denied Jacob and Mill's ease. Hob. 6. (a). t’rw^CanM^*' 
And took this difference, viz. Where the judgment is tiro. jac. 343. 
partly by the common law, and partly by statute, it may Jj a [: ls j[ j| a *’ 
be reversed in part; for that which was a judgment at Rep.24 Alleyn 
common law, will remain a judgment, and he complete rj.. 
without the other (b). Vide Cro. Car. 349. Cro. Jar. 424. Scr'sut'.^i'uud 
Mo. 708. Aleyn. 74. 1 Rol. 17b. 1 k’cb. 232. 2 AH. 506, 4 Am., eh. 9. 

235. Sty. 121 , 125. 1 Vent. 27, 39. 2 Sound. 179. 

la) R. acc. Cart. 235. 

. (/)) R. acc. Rep. B. R. temp. Hard 50. Vid. Str. 973. 


9. MEREDITH r. SHORT. [25] 

[Pas. 1 Ann. B. R. 2 Ld. Raym. 759. by the name of Mere¬ 
dith versus Chute, S. C.] 

ASSUMPSIT declares, Whereas at the request of the *,"7psit, in^oou- 
defendant, he hath delivered to the defendant a note siii.rmiou of the 
given him by J. S. a third person, for 50/. the defendant note wider J.S’» 
Salkeld, Vol. I. 6 
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hand for 501. 
hi U1 a good con¬ 
sideration. be¬ 
cause tl»c note 
■was evidence of 
a debt. Nelson’s 
L.UIW. 148. 

2 Smuul. 1.16. 

2 L -v. 119. 
Palm. 171. 

1 IjCv'165. 

2 Salk. 125. 

Far. 13. liolt 
34. S. C. 


Post 4*>2. S. C. 
Far 143. called 
Iinoth and John¬ 
son. Assump¬ 
sit, in considera¬ 
tion that the 
plaintiff would 
receive A. fee. 
into bis house ut 
hospites, and 
find them meat 
hcc. Averred, 
that he did re¬ 
ceive them, and 
find them meat, 
&c. held suffi¬ 
cient averment, 
without ut hos¬ 
pites ; on de¬ 
murrer. 1 Sid. 
309. 3 Lev. i :>. 
6 Mod. “22”, 259. 
Poph. 193. 

Yeh. 87. 

1 Saund. 7. 

6 Mod. 77. 

Post 23. pi. 30. 


Delivery, in con- 
■ideration of be¬ 
ing P a *J the va¬ 
lue, is a sale. 
Supra. 2 Salk. 
44G. Nny 59. 

A ide Record 
733. 
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in consideration thereof promised to pay him 50/. After 
a verdict, moved in arrest of judgment, That it is not a gift 
but a delivery; and that the note was useless, and of no 
value, because it does not appear to be for a consideration. 
Holt, C. J. The delivery shall he intended absolute and 
indefinite, and it is evidence of a debt, and therefore the 
parting with it is a. good consideration; and though the 
consideration of this note was proved at the trial. vet that 
was not necessary, as I conceive. Videos Cro. 155. 170. 
contra. Vide St. 3 4 .dun. c. 9. 


10. GOULD r. JOHNSON. 

[Pas. 1 Ann. B. R. 2 Ld. Raym. 858. S. C. with another 
Point. 3 Ld. Raym. Entries 7.] , 

ASSUMPSIT; and declares on a promise, in considera¬ 
tion he would receive A. B. and C. into his house ut hos- 
piles . and find them meat, drink, and all necessaries, to 
pay what was deserved; ahd says. That he did receive 
them into his house, and did find them meat, drink, and 
all necessaries; and the defendant has not paid, &v. De¬ 
fendant demurred, because it was not said he received 
them ut hospites , which is a special receiving, as inkeepers 
do; and that a precise, performance was necessary. El 
per Holt 4’ Cur. This is a sufficient performance; for the 
receiving here mentioned, is receiving them ut hospites, and 
evidence of such reception would well prove them to be 
received ut hospites. And if they were received as ser¬ 
vants, and not us guests, it should have been pleaded on 
the. other side with a traverse of their being received ut 
hospites: A finding meat, drink, 6,-c. js a guesting them, and 
must be so intended, till the ronlrary he shewed. These 
cases were rited on the other side, and answered. 2 Cm. 
45. Joucs 441. 2 Co. 245. Yclv. 175. (a). 

(a) Vide Str. 88. 2 Mod. 24. Ray. 204. 


11. HERBERT r. BORSTOW. 

[Trin. 2 Ann. B. R. 2 Ld. Raym. 895. S. C .3 

CASE; plaintiff declared, in consideration'that he had 
paid and delivered to the defendant, twenty pieces of 
hammered money, being twenty old shillings, at his re» 
quest, he the defendant promised to pay him 20.?. new 
money. Objected, The property is not altered; sed non 
allocatur; for a delivery, in consideration of being paid the 
value, is a sale. 
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12. COGGS BERNARD. 


[Trin. 2 Ann. B. R. Intrat. 

Ka^’rn. 909. S. C. 


Hill. 1 Ann. Rot. 435. 
Corny ns 133. S. C.] 


2 Ld. 


Vide Record, 
page 735. 


CASE; whereas the defendant assumpsit to take up a Assumpsit to 
hogshead of brandy in a cellar in I), and safely to lay it iloaVl oV 
down in another cellar; that he turn neg/igenter laid and in one cellar, 
put it down in another cellar, that for want of care the cask 


and lay it down 
in another. 


was staved, and so much brandy was lost. Objected, in Breach, that tarn 
arrest of judgment, That there is no consideration; for n, g iig.t.ierhe 
the defendant is not to have a reward, and it does not ap- the latter,that 
pear he is a Common carrier, or porter, so as to be entitled it was ataved,^ 
to a reward; he is only to have his labour for his pains, so deiiaketo do* 
that this is nudum pactum w itliout consideration. But thing without 
by Hotl C. J. If fbe agreement had been only executory, u^tbr^htXjti- 
as that he assumed to carry it, and did not, no action feasance: But 
would have lain. Like the ease of 11 11. 4. 33. Action for | , |,^|f" l ^” ul, ° 11 
that he promised to build him a liou-e by such a day, and action lies for a 
did not; adjudged it lay not in that ease; but here he niisiV-asance^if 
was actually entered upon the thing aecording to his pro- negh-ctor mis™ 
mi*e, and therefore having miscarried, he is liable to an management, 
action: for it is a deceit upon the plaintiff w'ho trusted but*not 

him, and that is the cause of action; for though he was not if hy mere acci- 
bound to enter upon the tru-t, yet if he does enter upon it, 
he must take care not to miscarry, at least hy mismanage- Aiir. 91. pi.’i6. 
meat of his owil. A liter perhaps, if a drunken man had * M 4 fl ^ 
run upon him in the street, and throw'll dowai the cask, or 20 h. 6. 34 . 

one had privately pierced it, because he had no reward. Br. Action sur 

t It is indeed held in VWr. 123. That if H. deliver goods to !in’Tire's 2 c 
A. and in consideration thereof he promise to re-deliver Br. Action »ur 
them, that yet no action will lie for not re-delivering them; ( ^. g 

but that resolution is not law r . and was always grumbled llolt 13 . 151 , 528 . 
at: and 2 Cro. GG7. where money was delivered to pay 

over sine morn, is contrary; for though the party has no 

benefit, yet if he takes the trust upon him, he is bound to 
perform it. Vide 3 II. 6. 20. (a) Dr. Stud. 129. Owen 
141. Kcb. 100. Judgment pro quer. per totum Cur. 


(a) See the Report in Lord Ray- 158. Jones's Law of Bailment, per to- 
•moml, the whole law of bailment be- turn. Elseev. Gatward, 5 T. £L 151. 
ing there laid down. Vid. II. Bl. Hep. 
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f ndebitatui as- 
suuijttit, K in 
eonaultTAtimie 
intie super so ns- 
•urapw, with¬ 
out saying def. 
assumpsit 5 held 
well after ju<!g- 
Tnent hy default. 
Post, hit3. I Sid. 
246. Kaym. 
123. 


Car] 


13. SHORE i'. BROWN. 

[Trin. 2 Ann. B. Ii. 2 Ld. Kaym. 899. t’.] 

I.XDEBIT.lTVS assumpsit , nn«l declares, That the de¬ 
fendant being indebted to him in 20/. for good?; sold, m 
eonsidcratinnc indr super sc Assumpsit: After judgment by 
default,a writ of error was brought, and now this execution 
was taken, Thai it is not said the defendant promised, so 
it might be a stranger. El per C}ir. It earn ot be supposed 
a stranger promised, or that the plaintiff promised hint-elf, 
there is no body to promise upon this record but the de¬ 
fendant; c7//fr perhaps, if three per-ons had been men¬ 
tioned in the rcrord. for it ought be then uncertain to 
which the promise was applicable. Et per Gould .1. There 
is also a difference between a collateral promise and a 
promise by operation of law; in the latter case, the law 
which raises the promise applies it. 3 Cro. 913. J\oy 30. 
1 Lev. 1G4 (,.). 

(a) Vide 5 Mud. 305. 


Indebitatus as- 
surij-.it. Ad¬ 
ministrator 
makes attorney 

to receive the 
intestates debts; 
a will appearing, 
the letters of ad¬ 
ministration are 
repealed. Kvc- 
cuior may bring 
indebitatus as¬ 
sumpsit against 
the attorney for 
money received 
to bis use, quia 
administration 
void. M if. 
Ca fc es 151, 161, 
309. 2 Ld. 
Kaym. 1216. 


T4. JACOB r. ALLEN. 

£Mich. 2 Ann. At Guild-Hall, coram Trevor Chief Justice.'] 

LXDEBfTATVS assumpsit for money had and received 
to liis urC; upon evidence, the case fell out iltus: //. hat¬ 
ing letters of administrate .. Appointed the defendant hy 
letter of attorney to receive nmney owing to the inti state, 
who accordingly received tie same, and paid it to the ad¬ 
ministrator; afterwards a will appearing. (lie letters of 
administration were calf d in and repealed hy citation, 
and now the executor brought an huh bilatus nssumpit 
against the defendant for money had and received to the 
use of the plaintiff. Objected, 1st, Thai flic defendant 
acting only as attorney for him that was in fact adminis¬ 
trator, it was the receipt of the administrator, and not of 
the defendant. 2dl\, That it ought to he a special as¬ 
sumpsit, and not a general indebitatus ; for the money being 
received by special authority, and that expressly to the 
use of another, this express it *< i,t suspends ami hinders 
the operation of law, and the raising of an implied con¬ 
tract to a third person: Srd nun allocatur; for the admi¬ 
nistration was merely void, and consequently the adminis- 
traior could give no authority, and so the attorney acted 
without authority; and then there is nothing to hinder the 
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raising an implied contract, and charging the defendant 
by indebitatus assumpsit to the executor (a.) 

(a) R. contra. Lord Raym. 1210. 3 Term Rep. 125. it was ruled, that the 
Scmble contra,4 Rur 1948. Lor dJltans- defendant w as discharged by payment 
field then* expressed his dissent to this to a person claiming as executor under 
case, and his approbation of the case a forged will whereof probate had been 
in Ld. Raymond. Semitic contra. Cow. granted. 

565. In the case of Allen v. Ihindas, 


BIRKMYR v. DARNELL. 


[Mich. 3 Ann. 


B. R. Intr. 
Itaym. 


Pas. 3 Ann. 
1085. S. C.j 


Rot. 64. 2 Ld. 


DECLARA TIOSW That in consideration the plaintiff 
would di-liver his gelding to A. the defendant promised 
that A. should re-deliver him safe; and evidence was, 
that the defendant undertook that A. should re-deliver 
him safe; and thL was held a collateral undertaking for 
another: For where the undertaker comes in aid only to 
procure a credit to the party, in that case there i- a remedy 
against both, and both are answerable according to their 
di-tinet engagements; hut where the whole credit is given 
to the undertaker, so that the other party is hut as his ser¬ 
vant, and there is no remedy against him, this is not a col¬ 
lateral undertaking; hut it is otherwise in the principal 
case, for the plaintiff may maintain detinue upon the bail¬ 
ment, against the original hirer, as well as an assumpsit 
upon the promise against this defendant. This was upon 
a ease stated at the trial for the opinion of the Court; 
judgment was given for the defendant (b). 

■ Ef per Cur. If two come to a shop, and one buys, and 
the other, to gain him credit, promises the seller, if he docs 
not pay you, I will; this is a collateral undertaking, and 
void without writing, by the statute of frauds: But if he 
says, Let hint have. th< poods, 1 u-i/l be your paymaster , or I 
t rill see you paid, this is an undertaking as for himself, and 
he shall be intended to he the very buyer, and the other 
to act but as his servant. 

Jims. 500. 1 Vent. 43, 2f.S, 293, 311. 


fi Mod. Cases 
-248. S. (,. by 
name of Hour 
Kani'i-e versus 
Darnell. 1 Roll. 
Abr. 14. 

Where the fie- 
fendanl conn s 
only in aid of 
another, so that 
there is a reme¬ 
dy against both, 
it is a collateral 
promise, and 
void bv the sta¬ 
tute of frauds: 
otherwise where 
the who e credit 
is given to the 
defendant. 


[ 28 ] 

2 Roll. Abr. r.lS. 

pi. 1. 1 Roll. 

Abr. Cr. 32. I 
Roll. Kep.‘27;>,6. 
('id. Jac.3Ni). S. 
C. 3 Bul.,t. >»4 

3 Salk. 15. S. C 
Holt fit Mi. 

1 I ken. Abr. 68. 
1 Roll. Abr. 30. 
Nov 11. Cro. 
Ante 23. pi. 5. 


(b) Vide 2 FFils. 94. 1 FFils. S05. it appears, conformably to the doctrine 

3 Lev. 363. Cowp. 227. Burr. 1886. in this case, that if the person for 
2 T. R. 80. H. Bl. 120. Com. action whose use the goods, §c. are furnish- 
upon assumpsit, F. 3. 3d edit. 1st vol. ed, is liable at all, any other person’s 
p- 210, note a. from all the authorities promise is void, except in writing. 
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16. DEAN v, CRANE. 

{[Mich. 3 Ann. B. R. 2 Ld. Uaym. 1101. called Green ver¬ 
sus Crane/] 

6 Mod. 3«*. PLAINTIFF declared as executor on a promise to the 

Mrcutoroi^pro- testator. Defendant pleads non assumpsit infra sex annas ; 
misc «fctestator, and upon the trial of the issue it appeared, that there 
tlaions pleaded, was a new promise made within six years; hut it was a 
and held that a’ promise made to the plaintiff himself, and not to the 
promise to the testator. El per Cur. He should have declared accord- 

six years could (*/• 

not be given in 

evidence. Mod. Case 151,161,309. 


(o) To a suit by executors on pro¬ 
mise to the testator, the statute of limi¬ 
tations was pleaded,and the plaintiffs 
had liberty to amend, by laying the 
promise to have been made to them¬ 


selves. Executors of the Duke of 
.Marlborough v. WidmarP, 2% 890. 
Fitzg. 193. but it is now usual to add 
a set of counts on promises to the exe¬ 
cutor. 


Assumpsit, in 
consideration the 
officer would re¬ 
store gnodstulten 
om fieri facias, to 
pay the debt; a 
good considera¬ 
tion. 10 Co. 102. 
Cro. El.190,199. 
2 Buis. 21.5. 

1 Roll. Abr. 291. 

2 Wilson oOS. 


17. LOVE’S C.1SE. 

[[Pas. 5 Ann. B. R .3 

THE sheriff takes goods in execution upon a fieri facias ,• 
a stranger promises to the officer to pay him the debt in 
consideration he would restore them. Upon demurrer 
this was argued, and compared to a consideration of suf-, 
fering a prisoner to escape. Sul Cur. i antra, by the capias 
he is to take and keep in saha custodia , and to give liberty 
is contrary to the writ, but that is now to raise the. money, 
and a sheriff upon a fieri facias may sell the goods, and this 
is no more in effect. 


A. m»rriex B. 
living a funner 
wife, and re¬ 
ceives the rent 
of her laud from 
tenants. Ad¬ 
judged that B. 
might bring in¬ 
debitatus as¬ 
sumpsit as for 
money received 
to her use. 


18. HASSER r. WALLIS. 

[Hill. 6 Ann. B. R .3 

THE plaintiff being a feme sole married the defendant 
Wallis , who was in truth married to another woman: 
Wallis made a lease of the wife’s land, reserving ren., and 
received the rents from the tenants. Upon this the plain¬ 
tiff discovering the former marriage, brought an indebitatus 
assumpsit, against Wallis for so much mone.y received to her 
use. And after verdict on non assumpsit , it was objected, 
that Wallis having no right to receive, the tenant was not 
discharged, and therefore an action lay against the tenant. 
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'who has his remedy over against Wt 
held li 'aliis was visibly a husband, 
charged; at least that the recovery 
act inn would discharge the tenant, 
«a(i'faclion to the lessor (n). 

(«) The* action for money had and 
received has been very much encou¬ 
raged by the » ourts. In the case of 
Closes v..M<tcfertaii,(‘2lturAU()5.) The 
plaintiff'ha«l endorsed to the defendant 
four promissory notes of fit's, each, to 
be recovered against the drawer. The 
defendant agreed that he should not be 
liable to the payment of the money, 
and afterwards sued him for anil reco¬ 
vered it iti the Court of Consci< nee ; 
and it was -.ruled that the pi ■ intiff* 
might recover it back in this action. 
JLord JUansfield said in that case, This 
kind of equitable action to recover 
back money which ought not in justice 
to be-kept, is very beneficial, and there¬ 
fore much encouraged. It lies only 
for money which, e.v a-qun § burnt, the 
defendant ought to refund ; it does not 
lie for money paid by the plaintiff', 
which is claimed of him as payable in 
point of honour ami honesty, although 
it could not have been recovered from 
him by any course of law ; as in pay¬ 
ment of a ilebl barred by the statute of 
limitations,or contracted during his in¬ 
fancy, or to the extent of principal and 
interest upon an usurious contract, or 
for money fairly lost at play, because 
in all these cases the defendant may 
retain it with a safe conscience, though 
by positive law lie was barred from re¬ 
covering; but it lies for money paid 
by mistake, or upon a consideration 
which happens to fail, or for money 
got through imposition (express or im¬ 
plied) or extortion ; or oppression, or 
ah undue advantage taken of the plain¬ 
tiff’s situation, contrary to laws made 
for the protection of persons under 
those crrcumstanccs. In one word, the 
gist of this kind of action is, that the 
defendant, upon the circumstances of 
the case, ip obliged, by the ties of natu¬ 
ral justice and equity, to refund the 
money.—In the case of Dutch versus 
Warren, in C, B. cited in the last-men¬ 
tioned case, the defendant, en pay- 


1 1lis. But the Court 
and the tenant dis- 
against Wallis in this 
for this would be a 

ment of a sum of money by the plain- 
tit!’, agreed to transfer certain stock at 
a given time, which lie refused to do; 
and an action for money had and re¬ 
ceived being brought, and damages be¬ 
ing given to the amount of the value 
of the stock when it should have been 
transferred, (which was less than the 
money paid,) the Court held the action 
and recovery right, and said, that the 
extending these actions depends on 
the notion of fraud. If one man takes 
another's money to do a thing, and re¬ 
fuses to do i», it is a fraud ; and it is at 
the election of the party injured either 
to affirm the agreement by bringing 
an action for the non-performance of 
it, or to disaffirm the agreement ab 
initio, by reason of the fraud, and bring 
an action for money had and received 
to his use. Agreeably to these princi¬ 
ples it has been decided, that assump¬ 
sit for money had and received lies 
against a person receiving the fees or 
piofits of an office under pretence of 
title, 2 Alod. 2ti0. 2 Jon, 12G. 2 L"r. 
245—against a sheriff for money levied 
on an execution, Comb. 430.—against 
the assignees of a bankrupt by a person 
who had paid them a debt, having a 
right to set off' money due from the 
bankrupt on an insurance made by him 
uniler a commission del credere, and 
which he had paid his principal. Grove 
v. Dubois . 1 Term Rep. 112. Itize v. 
Dickson, 1 T. R. 28 5. —upon the com¬ 
missioners order of dividend, Rrmcn v. 
llullen, Doug. 407.—to recover back the 
consideration of an annuity which be¬ 
came void for want of registry. Shove 
v. ITebb, 1 T. R. 732. or money paid 
under the authority of an illegal court, 
(the High Commission Court before 
the Revolution,) JW wdignte v. Davy , 
1 Ld. Rayrn. 742. or levied by a jus¬ 
tices warrant on a conviction which 
was afterwards quashed, teltham v. 
Terry, Bull. JV* T. 131.—for money 
paid to an auctioneer as a deposit on 
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the sale of an estate when the title was a person who got possession of a mas- 
defective, Borough v.Shimner, 5 Bur. querade ticket belonging to another, 
2639.—or it the estate does not corre- on the presumption that he had sold 
spond with the description given of it it, (the defendant having notice of the 

by a printed particular,-v. nature of the demand,) Longchamp v. 

Christie, before Lord Kenyon at nisi Kenny, Doug. 137. [Iri that case 
prins, MS. —for money paid on a Lord Mansfield observed, that great 
conditional sale, which was rescinded, benefit arises from a liberal extension 
Towels v. Barret, 1 Term Rep. 133.— of this action, because the charge and 
when a purchase is made, if the money defence are both governed by the true 
is paid, and the thing contracted for equity and conscience of the case, but 
not delivered, anon. 1 Str. 407. — for it must not be carried beyond its pro¬ 
return of premium upon a policy of per*liinits];—where the defendant be- 
assurance, when the risk never com- ing a debtor of Ji. wht> was a debtor of 
menced, Stevenson v. Snow, 3 Bur. the plaintiff, at »i’s request marked 
1237.2 BL 315.—against a nurse.w'ho, off the amount due from Ji. to the 
upon the death of a person she attend- plaintiff in the account of what was 
en, embezzled his money, Whip v. due from him to Ji. and gave the 
Thomas, Bull. J\T. P. ISO.—against a plaintiff a note which was not paid, 
person to whom goods were pledged. Ward v. Evans, post. 442. 2 Lord 

and who refused to deliver them with- Raym. 928. Comyns 138.—by the bona 
outpayment of more than was due for fide bearer of a note made payable t>o 
the money overpaid,»istley\.Reynolds, bearer. Grant v. Vaughan, 3'Bur. 
2 Str. 915.—for money paid to offi- 1525.—by the indorsee of a bill v>f ex- 
cers of the revenue, who seized goods change, who received a navy bill as- 
as not having permit, w'hen in fact signed to the drawee as security to’the 
they had, and refused to deliver them plaintiff till the bill of exchange was 
without payment of such money, Ir - accepted, and deposited it with the 
ring v. Wilson, 4 Term Rep. 485.—for drawee, who received the money upon 
money paid to a lottery office keeper the navy bill, and did not pay the bill 
for an illegal insurance, Jaques v. of ex change, JP/erson v. Dunlop, Cowp. 
Golightly, 2 Bl. 1073. Jaques v. Wi- 571.—by the owners of a vessel for 
thy, II. Black. 65.—for money of the fees unduly paid by the master to & 
plaintiff’s expended by his clerk with- custom-house officer .Stevenson v. Mor- 
out his privity in such illegal insuran- timer, Cowp 805. An information 
ces, Clarke v. Shee, Cowp. 197—by the for money had and received to the 
assignees of a bankrupt against a plain- king’s use held to lie against a person 
tiff at whose suit money was levied on who had received a drawback on goods 
an execution after the act of bank- not entitled to it, .Attorney General v. 
ruptcy. Kitchen v. Campbell, 3 Wils. Perry, Comyns 481. 

304.—by the drawers of a bill of ex- In’the following cases the action for 
change for money paid by their friend money had and received has been held 
or agent for their honor, on failure of not to lie: 

the acceptors to whom it had been re- Where the defendant has entered 
mitted with an indorsement, directing into articles to account; Bulstrode v. 
them to credit it to Ji. (who was their Gilborne, 2 StrA027. —against a sure- 
debtor,) and afterwards discounted by ty for the payment of an annuity which 
the defendantson a forged endorsement was void for want of registry; Stratton 
of it by the acceptor’s clerk, (the nego- v. Rastall, 2 Term. Rep. 366.—against 
tiability being restrained by the spe- the Treasurer of the Navy, who had 
cial indorsement,) Jlrcher v. The paid money to a person having probate 
Bank of England, Doug. 637.—for of a forged will, at the suit of the right- 
money paid to induce a creditor to sign ful administrator; Jillen v. Dundas, 
a bankrupt’s certificate, Smith and 3 Term Rep. 125.—by a lottery-office- 
Bromley, Doug.697 . in notis; —against keeper* against a person to whom he 
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had paid money upon illegal insuran¬ 
ces; Browning v. .Moris, Cowp. 790.— 
upon a warranty that a horse exchanged 
bv the defendant for one of the plain¬ 
tiff was found when it was not, to re¬ 
cover money given on the exchange ; 
Power v. Welts, Co up. 819.—where 
the defendant sold the plaintiff a pair 
rtf horses, and undertook to take them 
back in a given Jime, they were re¬ 
turned, and another pair taken.without 
any new agreement, which were also 
returned, and a third pair taken, and 
plaintiff having offered to return these, 
the defendant refused to receive them; 
n 'rsfon v. Dowries, Doug. 23. [ In that 
ca-e I.d. .Mansfield said he was a great 
friend to thin action, and was not for 
stretching, lest he should endanger it: 
where there is a special contract, the 
defendant ought to have notice by the 
dec!atatinn that he sued upon it.'j— 
"Where, the defendant had impounded 
the plaintiff's cattle, damage feazant, 
and the plaintiff had paid the money 
charged, and then brought this action 
to try the right; Lindon v. Hooper, 
Coup. 11-t.— to recover stock in the 
funds;, X'ightimzalcv. Devisme, 5 Bur. 
2589. 2 HI. G<34.—where a servant 

found bank notes, and shewed them 
to her master, who said they were not 
bis property, but refused to deliver 
them up; JM’oyes v. Price, Espinasse's 
Dig. 99.—against an offirer of the re¬ 
venue. for duty erroneously paid by 
the plaintiff, which the defendant had 
paid over; Greenaway v. Hurd, 4 T. R. 
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553. —for an over-payment to such of¬ 
ficer; Whitbread v. Brookshanlc,Cuwp. 
GO.—for the premium pakl on a void 
iusurance,afterthe risk insured against 
was over; Lowry v. Bourdieu, Doug. 
467. —for premium paid ou a void re¬ 
assurance, though the loss insured 
against happened ; Andre v. Fletcher, 

2 T. B. 161. 3 T. B. 2GG_by the 

drawee of a forged bill against an in¬ 
nocent indorsee to whom he had paid 
the amount; Price, v. Aral, 3 Bur. 
1354. —on an agreement in considera¬ 
tion of the plaintiff" advancing 451. to 
the defendant to buy goods with, on 
the defendant’s note payable on de¬ 
mand, to pay the lender the profits on 
a re-sale, the plaintiff" having the same 
day demanded payment of the note, 
and the goods being afterwards sold 
with a profit of 5 1 . ; Jestons v. Brooke , 
Cowp. 793.—-by executors whose tes¬ 
tator borrowed money on a prohibited 
respondentia bond, which they had re¬ 
funded to recover it back ; »Munt v. 
Stokes, 4 T. B. 501. —by a person who 
had distrained goods ofand agreed 
to deliver them to B. on his promise to 
pay the rent ; Leery v. Good son, 4 
T.R. G8T.—against a carrier for money 
paid for booking and carrying goods 
which he had lost, but for which he 
w as not answerable on account of their 
being fraudulently entered; Clay v. 
Wiliam, H. Bi. 298. In this action the 
plaintiff can only recover what re¬ 
mains after deducting all just allow¬ 
ances; Dale v. Sollet, 4 Bur. 2133. 


19. IIEYLLNG r. HASTINGS. 

£Hill. 10 Will. 3. B. R. 1 Ld. Raym. 4 51. Comyns 54. S. C.] 

INDEBITATUS assumpsit , by an executor for a debt 
due to the testator. Defendant pleads non assumpsit infra 
sex anrios; evidence was, that the goods w'erc sold above 
six years ago, and that the defendant, after the six years, 
being requested to pay, denied that he bought the goods; 
but further said, Prove it, and I icili pay you. This pro¬ 
mise, though conditional, shall bring it back within the 

Salkelo, Vol. I. 7 


[S9] 


Carth. 470. 

5 Mod. 

Conditional pn>- 
niise prevents 
the operation of 
tin* statute of 
limitations, a* 
modi as express. 
Cases II. K. 223- 
S.C. Molt 427 



S9 Action suit le Case, suit Assumpsit. 

statute; for the defendant waives* the benefit ot the art as 
imirh as* by an expi'C!** proinUc {a). 

JV. />. Holt re>crved this for a case, and it was argued, 
and after the advice of the other judges was taken, lie de¬ 
livered it as the resolution of ten of the judges, That 1 / the 
executor proved the delivery of the goods ot any hnu. this pur 
niisc would be sufficient to bring the cost out of the statute of 
limitations', run! tin cjirutor hen having print d the del in ry, 
judgment fuit dune p< ur le plaintijj. 

{«) An acknowledgment of the debt missory note, payment of Interest by 
within six years will take the case out one within six years bound the others, 
of the statute; I "ea v. Fount her, 2 Bur. Inserting an ad\crti*‘ine.nt in a news- 
1099.—or saying, “you know I had paper, that all persons having any 
not any of the money invself, but 1 am debts owing to them, shall be paid at a 
willing to pav yon half of it lea certain time and place, has been held 
Bart.y .—,/?«//. .V.P.l 49. (This seems sufficient to revive the right ,%ludrncs 
to be the case reported by Bur. 1099. v. Brown, Kij. Cci.ab. 505. In Lloi/d 
but not so particularly). In Bland v. v. .Mumid, ;2 Term Hep. TO 0. it was 
Haselrig, 2 Ventr. 151. it was held, ruled, that what is an nchiiowlc/lgment 
that the acknowledgment or promise ought tube left to the jury; anil a 
of one out of several who w ere jointly judge hav ing nonsuited the plaintiff 
indebted, did not prevent the opera- upon his own opinion, that a certain 
tionof the statute in favour of the rest; letter wrote by the defendant was in- 
but in Whitcomb v. Whiting, Doug, sufficient, a new trial was grafted. 
651. it was decided, that where four Vide Coup. 5-18. Free. i'll. 385. 
bad executed a joint and several pro- 


20. ROE r. HALT ill. 


Assumpsit, in 
consideration 
that tin* plaintiff 
would accept C. 
to be his debtor 
for 20). due to 
him from A. in 
loco A. Aver¬ 
red that he did 
accept C. fore 
debitorem, &c. 
Adjudged good 
after a verdict, 
without express 
averment dial A. 
was discharged. 
Antc25. 22Mod. 
Can. 77. Hob. 
216. I Vent. 6. 
3 Ci*o. 619. 
Ravin. 302. 

1 lU-v. go. 

Conivns, Plead¬ 
er e: 6t. 


[_Pas. 9 Will. 3. in Cam. Scacc.j 

A. was indebted to B. and C. in considtrationr quod B. 
acciptrc villfl ipsum C. fori debitomn ipsius B. pro viginh. 
libris dibit, rid cm B. per A. in vice loro rjusdnn A. super sc 
assumpsit, (idem B. prom isit, quod ipsr easel cm '20 /. (idem 
B. solvere relict. Whereupon B.’s executor brought an 
assumpsit versus C. averring that B. accepted him fore 
debitorem ipsius B. without saying that A. was discharged; 
and on non assumpsit , verdict, and judgment pro ipicr. and 
judgment affirmed ir. Cum. Scaccar. where they held v it 
being after verdict they ought to do what they could to 
help it, and therefore they would not take it as a promise 
only on the part of C. because as such it could nbt bind, 
except A. was discharged; but they construed it as a mu¬ 
tual promise, viz. That C. promised B. to pay the debt, 
and B. promised in considcratiow indr. to discharge A. By 
which means, if B. sues A. he subjects himself to an action 
of debt for the breach of promise. 
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If was affirmed by I lie* opinion of four judges against 
three, id:. Trrhy, Lahmcrc , A'vxil, and Powys, to affirm; 
and Hard, Point/, and lSlnuor , to reverse. 


ACTIONS POPULAR. [30] 


KIRK IIAM r. WHF.F.LEY. 

fTrin. 7 Will. 3. B. R. 1 I.d. Raym. 27. S. C. but the Opinion 

the other Way .3 

JtCTIO.Y ijni hint . i\v. defendant pleaded he was an 
attofnev of the Conmion Pirn-. and tlial attornies de C. B. 
hrj,vt; time out of mind not been suable, elsewhere; to 
which it was demurred. 1st. Because the plea is nega¬ 
tive, and no jurisdiction given to any other court. 2dly, 
Because here is^no full defence, but it nit <V d/c/7. 3dly, 
Because the king i~ party, and has privilege to sue where 
he pleases. Curia: A' to the negative, it is well enough 
in thi' ease, for the privilege i' not triable per puis, nor 
•traversable; but it i- a matter in law, and we take notice 
the\ have a jurisdiction, idly. I’t nit «V (licit is sufficient 
without defence. I nlc 11 Jl. 6. 13, 10. 3dh. The in¬ 
former is not entitled to sue where lie pleases, though the 
king is. and this is the informer's suit; for if he die, there 
is an end of the suit, and the king is not entitled till re¬ 
covery. Prosecutors qui tain are looked upon as common 
informers (a). 

A'nfa; Where a statute gives a penalty to a stranger, 
and he sues, he is a common informer, and shall pay costs 
Upon the 13 Eli;. but where the statute gives it to the 
party grieved, he is not a common informer, nor liable to 


Action qui tuu 
will not lie 
against iitlomey 
of C. B. in any 
other court. 
Post. 543. S. C. 

(intub. 319. 

3 Salt. 282. 
Cases B. K. 74. 
1 Lut. li‘3. 

Cro. Car. 10. 
Cm. El. 13k. 

•3 l.i v. 398. 

3 In. 194. 

1 Ia'IIH. 119. 
Cro. El. 645 


(a) An action q. t. is the suit of the 
informer, not of the king; Lut. 196. 
A plaintiff' qui tarn may l»e nonsuited; 
3 Lei\ 398. Sav. 56. Upon such non¬ 
suit the defendant is entitled to costs 
against him; Wilkinson q. t. v. Allot, 
Coirn. 866. The Court will not in a 
penal action stay proceedings until 


costs of a non pros, at the suit of another 
plaintiff', are paid; English, q. t. v. 
Co.r, Cotrp. 322. nor upon affidavit 
that a former action was brought for 
the same offence, which the defendant 
had leave to compound . the fact must 
be specially pleaded; Harrington, q.L 
v. Johnson, Coup. 7 44. Proceedings 
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pay costs within the 18 Eli:. 1 Anderson 11G. 3 Cm. 

177 («). 


JVb/a. In popular actions the defend 
Temp. Ld. Harthvicke 262. 2 Stran. 

will be stayed on motion until the 
p.aintifl’ gives notice of his place of 
abode, and, if he is out of the realm, 
security for costs ; Vnl v. Green. Str. 
697. Actions on penal statutes are 
expressly excepted in stat. 4 J? tin. ch. 
1G. which allows the double pleading; 
and it has been accordingly adjudged, 
that in them the defendant cannot 
plead double; Heyrick v. Foster, 4 T. 
R. 701. A plea of another action com¬ 
menced the same term must set forth 
that it was commenced prior; Combe 
v. Fitt, 3 Bur. 1423. 1 Bl. 437. In¬ 
formations on penal statutes are ex¬ 
cepted in the statutes of amendment; 
but there is no difference between ci¬ 
vil and penal actions with respect to 
amendments at common law; Baldwin 

v.-, Bunb. 49. Brooke v. Day, 

Buub. 336. Edgell v. Deker, Bunb. 
252. Wynne ▼. Middleton, Str. 1227. 

1 Wils. 256. Bon field, q. t. v. Milner, 

2 Bur. 1098. Mace v. Lovett, 5 Bur. 
2833. Richards v. Brown, Doug. 113. 
The Court w ill not set aside a judg¬ 
ment of non pros, regularly obtained 
against a mere common informer suing 
for punishment; but it might be other¬ 
wise, if the party really injured sued 
for justice and reparation; 1 Bur. 401. 
Where a q. t. action has been depend¬ 
ing four years, an amendment will not 
be permitted though all is in paper; 
Goff v. Popplewelt, 2 T. R. 707. In 
a popular action on two counts for two 
51. penalties, the defendant had leave 


ant cannot plead several pleas. Cases 
1044. 

to pay 5 l. into court generally; Stock 
v. Eagle, 2 Bl. Itcp. 1052. If there 
appears reason to suspect that the ac¬ 
tion is brought merely for the sake of 
the issue-money that will be ordered 
to be paid into court to abide the event 
of the suit: Parker, q. t. v. Macfarlan, 
5 Term Rep. 137. The defendant may 
have nisi prius by proviso; 2 Leon. 110. 
A Quaker’s evidence is admissible in 
a penal action ; Jltchison v. Everett, 
Cowp. 382. If the q. t. informer die 
after verdict, his executor or admini¬ 
strator shall have judgment for his 
moiety; Hard. 161. if he dies after 
judgment, and his death is suggested 
on the roll ; Com. Dig .let:on upon 
Stat. K. 2. New trial may be granted 
for the mistake or misdirection of the 
judge, but not for the wrong conclu¬ 
sion of the jury after verdict for the 
defendant; Wilson v. Bastall, 4 T. R. 
753. If the action is for several pe¬ 
nalties, and the jury give a verdict ge¬ 
nerally for one, which the plaintiff'ap¬ 
plies to a particular count, and that 
cannot be supported, he cannot after¬ 
wards apply it to another which is 
good and sufficiently supported by evi¬ 
dence ; Holloway, q. t. v. Jtennet, 3 T. 
R 448. The defendant in a q. t. ac¬ 
tion cannot be discharged upon sur¬ 
rendering his effects under the Lord’s 
act; Harl, q. t. v. Hawkins, 3 Bur A 322, 
1 Bl. 372. The defendant cannot be 
taken in execution on a Sunday; Rex 
v. Myers, 1 T. R. 265. 


(a) R. acc. Cowp. 366. Bl, Rep. 373. 
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l. OPY r. CHILD & AL. 


[Pas. 5 W. & M. B. R.] 

IV.IIID. attorney-general, moved for a prohibition to 
the Court of Admiralty, in a suit, there, for mariners' 
waives, upon a suggestion of a eontrart made for them at 
land: And the Court held. That for convenience of seamen, 
the Admiralty had been allowed to hold plea for mariners' 
wane-; hut yet with this limitation, that if there; be any 
special agreement by which the mariners are to receive 
their wages in any other manner /than usual; or if the 
agreement he under seal, so as to be more than a parol 
agreement, in such case a prohibition shall be granted (a), 
«md%o it was grant* d in this case. 

(«) Ruled acc. 4 Bur . 1950. 


Wages ilue to 
mariners by pa¬ 
rol after tin-usual 
manner suable in 
the Admiralty. 
Alitor, if by 
deed or special 
agreement. Cro. 
Car. 296. v. 

2 Sulk. 424. 
Mod. Cases 238. 
Cases B. R. 38. 
S. C. 2 Wilson 
264. 2 Str. <J68 

1 Vent. 343. 

2 1/1. Rusm. 
1206. 3 T. R. 
267 


2. SIR JOSIAH CHILD Sc AL. r. SANDS. 

[in Error. Pasc. 5 \\. & M. B. R.] 

PLAINTIFF Sands declared, setting forth the 13 R. 2. 
16 R. 2. and 2 II. 4. c. 11. which gives the party grieved 
double damages, and 10/. to the king; and that he was 
owner of a ship lying in the Thames infra corpus com. 
laden with divers goods, wherein he had a fifth part to 
his own share; that the ship was ready to sail, and that 
the defendant caused a proceeding to he made in the Ad¬ 
miralty against the ship, and the ship to he arrested and 
staid (/uousfjue he gave security not to go to the Mtdeiras , or 
East-Indies, whereby lie was staid three months, and lost 
his voyage ad damnum 300/. On non cu/p. Jury found, 
That the Eust-hulia Company by charter had the sole trade 
to thfc East-Indies and Madciras , and that the plaintiff was 
going thither; and Sir Josiah Child, one of the defendants, 
was governor of the Company, and procured an order of 
Council to the king’s advocate-general to proceed in this 
manner, fyc. and that the defendants sued this process 
out of the Court of Admiralty; and if pro qncr. jury find 
1500/. damage, and 51/. costs, which were doubled in 


Case, for that ht 
v ai owner of a 
ship ly ing infra 
eon*, really to 
suit, an*) the de¬ 
fendant stopped 
his voyage by 
procuring an 
order of Council 
for arresting her 
by Admiralty 
process; per 
quod the voyage 
was tost. 4 Mod. 
176. 3U.-v.351 

fp Mod. 13. 
i n. 6 pi. 9. 

S. C. 20. 263. pt, 
7. 265. p. 11 ■ 
Caitli. 2-19. 

Skin. 334. 

Com. 215. 

Holt 744. 

Bro. Ent. 435. 

1 Mod. 18. 
pi. 49. 
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King cun lay 
embargoes pro 
tamo publico 
only. 

A single act may 
lie a ground lor 
many unions. 

.’i l a v. 355. 
Moor 

Mod. Cases 5-i. 


Proceeding 
against a ship is 
within the sta¬ 
tute of 4 H. 4. 
though there is 
properly no 
plaintiff nor de¬ 
fendant. J Lev. 
433. 


1 Kul. A hr. 51. 
‘2 Lev. ‘27. 

Dyer 1. 

1 C, 7. 

‘J Salk. 44'J. 

■\\ here joint- 
tenancy is plead¬ 
ed in abatement, 
the tile ol'joint- 
teuaiitnoluaBieil 
must be averred. 

5 Co. 29. 3 Keb. 
21 >. 


Where the Ad¬ 
miralty has ju- 
riwhrliun, their 
sentence binds 


the judgment according to the statute. Judgment for the 
plaintiff in C. It. and now in error brought. 

1 st, In this ease il was agreed, that the king might lay 
embargoes, hut then it must be pro bono publico , and not 
for the private advantage of a particular trader or com¬ 
pany. 

2 dly, Though ltejrc was hut m^c. net, and but one of¬ 
fence, yet every several person Vijurcd might have an ac¬ 
tion, and recover damages, and upon cvegy conviction the 
defendant would forfeit 10/. to the king. Thus, if //. 
drives a distress above three miles from the place it was 
taken, by the 1 4- 2 P. 4- A/. c. 12. he is^to forfeit 5/. 
to the party grieved. In that ease, suppose the distress he 
of three cattle, and every beast hath a distinct owner, //. 
shall forfeit three times bt. Vide .Yoy 02 , 15G. Uij. 361. b. 
2 Lev. 8. 

3dlv, Though there be a process only and no suit, nor 
no plaintiff and defendant, vet this is a prosecution with¬ 
in tlie meaning of the statute, for it is an unusal proceeding 
there, and of the same mischief. 

4tlily, That Child was a prosecutor within the statute, 
though no suit was in his name, because he promoted‘and 
maintained il: and if he did it of his own head, then it,is 
properly his own action; if as agent to the Companv. and 
by their command, then that command being to do an un¬ 
lawful art. was void: but they held a mere attorney would 
not be a prosecutor within the statute. 

6 thlv, That all live proprietors being joint-owner*, 
should have joined in this action; but this being not 
pleaded in abatement.as it should have been, all is now well:* 
for though it appears by the declaration that there were 
four others, joint-tenant' of these good* with the plaintiffi 
yet it does not appear hut they an dead, and then Sands 
alone is entitled to the action; and wherever joint-tenancy 
is pleaded in abatement, the life of the other joint-tenant 
not named, is averred in the plea, otherwise the plea i' ill. 

1 Sound. 23. And note, Whether the-e were joint-tenants 
or tenants in common, either way the action survives. 
Judgment affirmed. Vid> 3 7>r. 351. S. C. («). 

(a) Vide Hep. It. R. Temp. Hard. 272. 

3. BROOM'S CASE. 

[Trin. 9 Will. 3. 13.11.] 

HE by letters of mart, <$.-r. from the African Company, 
took a French ship in the river of Iicsmr , near Gain- 
bore . Broom carries the ship to Africa , and the Admiralty 
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llierc condemned it as the kind’s prize: After this Broom 
sold Hie >'m|> at land, and applied the money tohiiown 
use; anti eame into England , and was sued in the Admi¬ 
ralty here for an account. After sentence against him he 
appealed, and then moved for a prohibition, but it was 
not obtained; for the suit here is but an execution of the 
lir-t sentence, by which Jbe * ship is adjudged the king's 
prize: now the Admiralty having a jurisdiction, that sen¬ 
tence lias bound the property. and we cannot examine the 
proper!v. but rfilist lake it according to their determina¬ 
tion'. which cannot be gainsaid'till it be repealed upon an 
appeal (a). Aljornntur. 


the party, and 
at common law, 
Court must take 
ii according to 
t.ln.ii- ilt termina¬ 
tion. Comb. 

4 H. S O. 
Oartli. 3i<8. 

5 .Mod.'140. 
Cases n. H. m- 


[ *33] 

Carlli. 32. 


(«) The exclusive jurisdiction of the 
Court of \dmiralty (ami on appeal the 
coinmissioner-, &.c.) in all tpiestions 
relating to prize, is fully established in 
the case of he Cuu.v v Ellen, Dung. 
594. m here it was decided that a per¬ 
son, imprisoned on the capture of a 
vessel as pri/.e, could not upon the 
vessel being restored, maintain an ac¬ 
tion of false imprisonment. The 
vlioTp law upon the subject is in that 
case minutely stated by Duller .1. 

The Admiralty < Hurt ha», in the 
principal suit, authority to decide all 
collateral ipiestiotis, and to awaul re¬ 
paration to any party injured by the 
capture. 

in the case of Liudo v. Rodney, re¬ 


ported in a note to Le Cau.r ▼. Eden 
it is settled, that the jurisdiction of 
the Admiralty Prize-court extends to 
captures at land. The jurisdiction 
of fiiat Court is particularly examined 
by Loid Mansfield. 

In both cases many authorities are 
adduced which fully warrant the adju¬ 
dications. Broom's case, as reported 
in ('artheu', is referred to in Le Caujc 
v. Eden. The exclusive authority of 
the Admiralty Court and Commission¬ 
ers of Appeal on all questions respect- 
ingthe rights of the captors.and in all 
orders concerning the disposition of the 
proceeds, is further confirmed in the 
ca>e of Lord Camden v. Home, 4 T. R. 
3 b 2 . Vide 2 T. R. 049. Sir. lur8. 


4. CLAY r. SI'DO RAVE. 

£Trin. 12 Will. 3. B. It. 1 I.d. Raym. 570. S. C. by the 
Name, Clay t\ SnaJgreve.} 

TI1E executor of the master of a ship libelled in the Ad¬ 
miralty for wages ; And it was held hy Holt C. J. 1st, 
That prohibitions were not of right, but discretionary. He 
said Hale and IVyndhum were of that opinion, but Kelunge 
differed. 

2 dly, He held, it was by mere indulgence that mariners 
were permitted to sue in the Admiralty for their wages; 
and this indulgence was, because the remedy in tlie Ad¬ 
miralty was the easier and better: Easier, because they 
must sever here, whereas they may join there; and better, 
because the ship itself is answerable. But it is against the 
statute texpressly, though now communis error final jus. 
The first instance of it is in Winch. I’., yet it was never 
allowed the master should sue there, uor is it reasonable 


Carth. 518. by 
tin- naiif- of 
Clay vir. Pnel- 
grove. K\ edi¬ 
tor of muster 
sues for wa;,-eJ ia 
the Admiralty, 
and jimhit'ilion 
granted. l*ro- 
lubitiun not of 
but disc re. 
tile .ary. Suit 1 

in Admiralty tor 
wages aliou e<l to 
manners by 
m< it indulgence 
but never to the 
mailer. 1 Hid. 
05, 178. Hob. 
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ft*®**, where he commences the voyage as master; for though 
4>(V Casvs B. R. the mariners contract upon the credit of the ship, Lie 
4o. r ). s. c. master does contract .hi the credit of the owners. And 

Molt 595. Ji e siricl the judges of C. B. were of the same opinion («). 

(a) Vide - St r. 937. Raym. S. 11. itcc. JJoug. 101. 


5. BAYLY r. GRANT- 


Mate of a ship 
Jnav sue fur 


■wages iu the 
Admiralty, 
Holt 48. S. C. 


[Trin. 12 Will. S. B. R. 1 Ld. Raym. 632 S. C.j 
TIIE mate sued the master for his wage* in the Admi¬ 
ralty, and Mr. Riiipnnwl moved for a prohibition, hecau-e 
the master himself could not sue there, and the male was 
not in nature of a mariner, but was to succeed the master, 
if he died on the voyage. Denied />< r lln/t C. d. For the 
master contracts with the owners, hut the mate contracts 
with the master for his wages, as the rest of the mariners 
do (u). 


(n) A mate, becoming master dur¬ 
ing the voyage, allowed to sue in the 
Admiralty quoad the time he was mate, 
and prohibited quoad the time of his 


being master. Sfr. 937. Vide AVr.,858. 
1 Ld. Itaym. 397. 1 Com. Big. 3 ed. 

390. lidmin. E. 15. 


In the Admi¬ 
ralty principal 
defendant iliud 
before sentence, 
and they pro¬ 
ceeded upon 
the stipulation 
against the sure¬ 
ties, and prohi- 
hibition prayed 
quxrc. 



6 . BETTS t. HANCOCK. 

[Pas. 13 Will. 3. B. R.] 

IN the Admiralty the principal died before sentence : 
Notwithstanding this, that Court proceeded against the hail 
upon the stipulation in the nature of the recognizance, by 
which he bound himself and his heirs. Su/kdrf prayed a 
prohibition, and insisted, the Court could not take notice 
of the course or law of the Admiralty being not pleaded, 
because it was foreign to the common law: and there was 
a particular reason why they took notice of the spiritual 
law. viz. That both the spiritual and temporal laws were 
originally administered in the same court, a reason which 
failed in this case: Also that lands were entirely under the 
protection of the common law, and they could not take 
stipulations in the realty. Lastly, That if the defendant 
had been in gaol, and had died within the walls of tfc>e pri¬ 
son, the suit must have abated; and there w r as no reason 
why the suit should be in a better condition by the de¬ 
fendant's being in custody of his bail, than in case he had 
been in actual custody. And that whereas the security 
given was only that the defendant should abide their 
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judgment, the Admiralty now have extended it to the de¬ 
fendant's executor. On the other side it was said, The 
hail in the Admiralty are sued as principals, and this is the 
course of their court, because the plaintiff and defendant, 
being seafaring men, are more than others subject to ca¬ 
sualties.* Adjourned and compounded. 


•7. JUSTIN r. BALL AM. 

fMich. 1 Ann. B. II. Suggest. Intr. eodem Tcrmino Rot ££S. 

£ Ld. Ray in.»8(J5. fe. C.] 

L115LL. for that the ship being in great distress upon 
the M.i, and wanting a ca'de, the ma.-ler contracted with 
the defendant lor a cable, which he delivered, 4 ‘c. And 
hr that he libelled in tin* Admiralty; the plaintiff sug- 
g* -fed the contract was made at land, t/_. til fludi/iJJL 
upon the J'burury. wlnre the ship then lay. Broth,riik 
Urged the ease of Co.'/cr and ix-.csiy. where an hypotheca¬ 
tion a* /iolh was allowed to be within the jurisdic¬ 

tion of tiii* Admiralty ; at d said, that though the cable 
wa-*sold at land, yet the want of the cable was occasioned 
by stress nf weather at sea: That that was the cau-e of 
suit, and that all matters, incident to navigation, belong 
to the Admiralty's juri-diction by the laws of Oltron. Per 
Cur. By the maritime law. every contract of the master 
implies an hypothecation; hut by the common law it is 
not so. unle— it he so expressly agreed: lit tin* case of 
Ctitfrr there was an express h\ potheeation. and that was in 
•a place where h\poilicentious were allowed good: for that 
reason we allowed lie.- jurisdiction of the Admiralty in that 
rase, for there was no remedy at common law: But in this 
ra»e there is nothing but a mere common contract at land; 
4" i'lcu fint j'rn/ii'>iiii). Note al-o, the ma-ter may hypothe¬ 
cate either ship or goods, for the master is entrusted with 
both, and represents the traders as well as owners of the 
ship (e?). 


V ide thcP.ecorcl. 
lVl. T-Jlj. 


By the n>ai itirru 
la* every eou- 
tract of die 
11.setter iiu|ilirs 
an hyp'rtlii ra¬ 
tion; bv the 
tii.all.on la* not 
willmul express 
agreement. Ciu 
Car.2tK5. I Sid. 
4 V'. 1 Let. 

2C. T. 1 \ rut. 32 
1 Kob. 511. 

:i M.kI. C4i 
C Mod 7? 


Muster nan by 
l*iill:- rate the 

a|<;(is IIS X. i ll ll> 

ship. Mud. 

Cases 11, 1C. 


(n) The decision in this case, that a 

S erstm furnishing a ship with stores, 
tc. within the realm, lias not a lien on 
the stiip, is confirmed bv lVatk-inson 
v. Bamardiston. 2 P. Wins. 567. In 
Bridge man’’s ease. Hob. 11. prohibition 
was granted against a suit in the Ad¬ 
miralty against a ship impawned for 
the. repayment of money borrotred on 
the high sea. The Court held, that if 
a ship at sea take leuke, or want vic¬ 
tual or other necessaries, whereby* she 
Salkelp. Vor,. |. 


might be in danger, or the voyage de¬ 
feated, the master might paw n u» re¬ 
lieve such extremities: but in that case 
the contract and pawning were not said 
to be for such cause, nor was the im¬ 
pawning laid to be at sea. In Butizeen 
x. Jeffries, 1 Lord Baym. 15£. w here 
a foreign ship was for necessaries hy¬ 
pothecated in England, the Court 
thought that it was no objection that 
the hypothecation was made at land. 
.So in J Ulster v. Baxter, Mr. 695. a ship 

n 
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which put into Amsterdam in distress, 
was held well hypothecated for money 
borrowed there to repair it. In Bux¬ 
ton v. Sree, 1 Vex. 154. a bill in Chan¬ 
cery, on a demand for work done in 
repairing a ship, was dismissed, so far 
as it sought any relief against the ship, 
or the money arising by sale, thereof. 
In Watkinson v. Barnardiston, before 
mentioned, it is said, that if at sea, 
where no treaty or contract can be 
made with the owner, the master em¬ 


ploys any person to do work on the 
ship, &c. this is a lien on the ship; and 
in such case the master, by the mari¬ 
time law, is allowed to hypothecate it. 
In Wilkins v. Carmichael, Doug. 101. 
it was ruled, that a captain, who had 
paid money for repairs, &c. done to a 
ship by his direction before he set out 
on her voyage, had no lien on the ship 
against the assignees-of the owner, who 
had become a bankrupt. Vide John¬ 
son v. Shippin, post. 35. 


w 


Prohibition can¬ 
not be granted 
upon process be¬ 
fore libel and 
appearance. 

6 Mod. 11. S. C. 
by the name of 
Trantor versus 
Watson. 

Mod. Cases 13. 
Ante 31. 


8 . TRANSER r. WATSON. 

[Mich. 2 Ann. B. R. 2 Ld. Raym. 931. S. C.} 

PROCESS was awarded by the Admiralty at the suit 
of the master against the owners, to arrest the goods 
landed at Bristol , in causa salvagii; and now before ap¬ 
pearance, Broderick moved for a prohibition, on affidavits 
of the matter on the process before libel, whereby it ap¬ 
peared the goods landed were arrested in causa salvagii. 
He cited Sands's case, where, on process to stay a ship in 
the river, a prohibition was granted before appearance. 
Et per Cur. Though the goods be now arrested at land, 
yet the salvage which was the cause of that arrest, might 
be at sea, which will appear by the libel; therefore we 
will not grant a prohibition before appearance or libel to 
try the validity of their process; the rather because the 
party may have another remedy by action of trespass or re¬ 
plevin; and this is not like Sands's case, for that process 
was not for an appearance as this is; but in the nature of 
an execution («). 

(a) R. acc. Skin. 92—3. 


9. JOHNSON v. SHIPPIN. 

[Trin. 2 Ann. B. R. 2 Ld. Raym. 982. S. C.] 

Mod. 79 . ^ ship put into Boston in JVcro England , and there the 

8. C. by n uk of master took up necessaries, and gave a bill of sale by 
She* 1 * 00 rK Ou hypothecation; and now there being a suit against 

the Irrpothcisa- *he ship and owners to compel re-payment, a prohibition 
was moved for. And the Court held, that the master could 
luabiein the Ad- no ^ by his contract make the owners personally liable to 
but not a suit, and therefore as to them granted a prohibition; 
^Jom* 68, 87 . but as to the s 61 against the ship denied a prohibition: for 
Hojb. is, ib. ' the master can have no credit abroad but upon giving secu- 
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rity by hypothecation, and it is not reasonable we should 1 Y«t. 38. 
hindei* the Court of Admiralty to give a remedy, where we 1 SlJ ' 4,8 ‘ 
can give none ourselves. Vide Hob. 12. I Vent. 32. 

2G7. Hob. 115. (a). 


(a) The person who repairs a ship 
has his election in a court of common 
law, either to sue the master who em¬ 
ploys him, or the owners; but if he 
undertakes it on a special promise from 
either, the other is discharged; Gam- 
ham v. Rennet, 2 Str. 816. In Samp¬ 
son v. Bragington, 1 Vex. 443. the 
owners were field liable in Chancery 
on an hypothecation for expenses, Ac. 
abroad. The owners are liable for 
repairs ordered by the master, who had 
a lease for his own benefit, and was 
under covenant to repair; Rich v. Coe, 
Cowp. 636. but the master is not liable 
for any thing incurred previous to his 


1 Lev. 243. 

1 Lev. Mod. Cases 11, 
12,25. Rep.A.Q. 
30. Holt 48. 

becoming such; Farmer v. Davis . 
1 Term Rep. 108. neither is a person 
liable as owner who Was only in the 
nature of a mortgagee when the re¬ 
pairs, <§*c. were done, and afterwards 
took possession; Jackson v. Vernon, 
H. Bl. 114. The Court of Admiralty 
has jurisdiction respecting an hypothe¬ 
cation made beyond sea, though under 
seal. The question of jurisdiction de¬ 
pends upon the subject matter,and not 
the furm of an instrument; Menetin v. 
Gibbons, 3 T. R. 267. Vide Brymer 
v. Atkins, H. Bl. 164. Vide also Str. 
695. 12 Mod. 406. 
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1. HILLS i>. MILLS. 


[Mich. 3 W. & M. B. R.] 

A prohibition was prayed and granted to the Ecclesiasti¬ 
cal Court of Canterbury , to stay a suit there, to repeal or 
‘revoke the probate of a will, because the executor was 
become bankrupt, and to grant administration to another. 
And* though one Coates's case was cited, where an ad¬ 
ministration was revoked for that cause, yet the Court said 
that differed; for the executor is constituted by the tes¬ 
tator himself, and by him intrusted: But it seemed to be 
agreed, that if an executor become non compos , the Spiritual 
Court may commit administration, because that is a natural 
disability. * 

Cases B. R. 9 Holt 


1 Show. 293. 

If executor be¬ 
comes bank¬ 
rupt, Spiritual 
Court cannot 
commit admi¬ 
nistration ; 
otherwise if he 
becomes non 
oo upos. Poet. 
299. Br. tit. 
Admmistr. 32. 

1 Lev. 158,189. 
Caith. 457. 
Comb. 185. S.C. 
Skin. 299. 

305. 1 Sid. 373. 
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1 Show. 351. 

S. C. Admi¬ 
nistration of II.’s 
goods may hr 
granted to wife 
or m xt of kin, 
or of part to one, 
and part to the 
Ollier; but ad¬ 
ministration of 
wife’s poods 
must lie granted 
to the husband. 
Administration 
cannot he grant¬ 
ed ol'pnit of en¬ 
tire debt, part to 
one. and part to 
another. I Sid. 
100. lie. tit. 
Admirdstr. 21, 
45, <17. 1 V■ i r. 

414,324. .Mol¬ 
in' de.lure Mar. 
:;r; j. rutr.h, 
289. 2 Strange 

831, 1118 


[37] 


Case by admini¬ 
strator nndirthe. 
king’s letter, pa¬ 
tent for mali¬ 
ciously hinder¬ 
ing him hv ca¬ 
veats, per quod 
he was pot to 
great charge ,&c. 
«e gist. Pro¬ 
perty is in the 
ordinary till 
administration. 
Administration 
to person dying 
intestate without 
kindred. Ad¬ 
ministrations be¬ 
longed to the 
bishop originally 
1 Lev. 153,159, 
180, 187. 

1 i Doug. 542. 


2. FAWTRY r. FAWTRY. 

[Mich. S W. & M. B. R.] 

II. died intestate, leaving a wife and a brother: The 
ordinary had granted the administration of some particular 
debts to the brother, and of the residue to the wife. 
Et per Ward, the Court was moved for a mandamus to grant 
administration to the wife. Srd per Cur . Where the hus¬ 
band dies, the ordinary is at election either to grant adrtii- 
nistration to the wife, or nexla-kin (a ); for this is grounded 
on the 21 //. 8. c. 5. Yet in that ca«e she shall have her 
share on the statute of distributions. But where the wife, 
dies, administration must he granted to the husband by 31 
Ed. 3. (h). Also ihe Court hold, tho ordinary may grant 
administration to ihe brother quoad part, and to the wife 
for the. rest; in which use neither van complain, since the 
ordinary need not have granted an part nfthe ad mi ni>t ra¬ 
tion to tiie party complaining. But if the inl< state leave 
.i bond of 100/. tip* ordinary cannot grant admiai>*ra1 ion 
for /»<)/. to one ncr-on. and 30in a..ether, bet ansc thi> 
i-> an ent ire thing, annua me d> hilu/u. judr x nm siparat 
ipsum. 


(a) T ide 1 Tleru.'\5. Tltn/. 91. 2 Jon. 1 (' 2. Str. 552. 

(b) Vide Cro. Ccr. 1 Of). Jolt. 175. 1 Sid. 409. Mv. 871 

St at. 29 Car. 2. ch. 10. 


3. MANNING :. NAPP. 

[Trin. 4 \V. & M. B. R.] 

H. died intestate, leaving no children or kindred: 
king appointed the plaimiiT to take out udminhtrution; 
the defendant, though he knew there was no kindred, 
entered caveats, and put the pluintiffto great c harge. For 
this cause the plaintiff brought an action. Upon demu rrer 
the Court, doubted whether an action w'ould lie; because, 
though there was a damnum , yet it was absque injuria; 
for the property o<" the goods till administration was in the 
ordinary , and the plaintiff had neither jus in re rue. ad*rem. 
Otherwise, had the plaintiff been next of kin, because 
he had a right to administer by the statute: and the 
king’s appointment by letters patent was but a kind of 
recommendation. For they held, That in case of an in¬ 
testate without kindred, Ihe ordinary may dispose in pins 
usns; but the Usual course is for some one to procure 
the king’s letters patent, and then the ordinary admits the 
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patentee to administration; but the Court thought, this 
was rather of respect than of right, and they denied the 
opinion in 0 Co. Henslocs ease; and held that administra¬ 
tions originally belonged to the bishops, and the instance 
of some lords of manors is not a proof of the contrary. 


4. HILLIARD v. COX. 

[Pasch. IS Will. 3. B. R. 1 Ld. Raym. 562. S. Of) 

IN debt by an administrator on an administration com- *'• • of residence 
milled per rpisenpum L. \~c. (defendant pleaded in bar, 
that the intestate tempore mortis was resident in another her*-wimi- 
diocese; and it was held good upon demurrer. Et per 1S 

Cur. The simple contract debts are personal, and admi¬ 
nistration must be committed of them where the party dies. 

And if a Inan have two houses in several dioceses, and 
lives most at one, but sometimes goes to the other, and 
being there for a day or two dies, administration of his 
personal estate shall be granted by the bishop of this dio¬ 
cese. for he was coramorant there, and not there as a tra¬ 
veller (a). 


(a) Vide the Record, pa. 7 AT. and 
the report in Ld Raymond, from 
which it appears to have, been pleaded, 
not that the intestaje tempore mortis, 
but that the defendant, at the time of 
the intestate's death, resided in ano¬ 
ther diocese; and to have been held 


by the Court, that administration is 
to be granted in the diocese where the 
debtor w^as commorant at the decease 
of the debtee. R. Du. 305. a. in 
inarg. Offic. E.r. c. 4. >S 2. Vide 
2 Vex. 35. 


5. G1DLEY r. WILLIAMS. 

jTIill. 12 Will. 3. B. R. 1 Ld. Raym. 634. 8.C. 12 Mod. v “>‘ R«or«i, 

443. S. C.] v '° ' U ' J - 

DEBT , and declares on a bill obligatory as admin is- hy.ajT.j^ 
tr.ator, not saying in the body of the declaration by whom WantofaU.-cbi'; 
administration was committed, and concluding with a in whom admi- 
profert Uterus administrutorias praerf. Rirhnrdi , who was the U 

intestate. * Defendant pleaded non <<•( factum; and ver- cured by piead- 
dict for the plaintiff. And now exception was taken to the 
dcclasation. Et per Cur. diet.’ 

* [* 38 ] 

1st, Want of shewing by whom administration was | J97 ’ 

committed, is naught upon demurrer; for it might be by cm. ei. e. 431 , 
a peculiar, and then it must be averred, rui adminislrationis *"*>»« f ’ /mL, 

< ommissio de jure pertmuit; or, tori tlhus onhnanum. And 1:55,136. 
there is a good reason why it should be set forth by whom ;*sH- 
administration was committed; for the defendant may g^o. 355, 
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contest the right of the person granting, and may plead ad* 
ministration was granted to another, or that there were 
bona natabilia (a). 

Nelson’* Lutw. 2dly, A verdict does not help this, for it is not a mat* 
t-22. tyle 106 . ^ er necessar y to be proved upon tliis issue, the title of the 
administrator being not then in question (b). 
l Show. 355. 3dly, They held. This defect was cured by the defend* 
l. L«L Ray’ 40 s ants P* ea * n c ^ e ^» which admits the plaintiff to be a good 
administrator. 

4 Mod. 133. 4thly, They held, that though the verdict did not cure 
l*y. 3. 1, it at common law, yet it was now remedied by the 16 fa 
17 Car. 2. c. 8. And judgment pro qutr. ( c ). 

(a) 2 Cro. 89. 

\b) 5T.fi. 25. 

(c) See Avery v. Hoole, Coicper 825. 


6. BLACKBOROUGH r. DAVIS. 


jTas. 13 Will. 3. B. R. 1 Ld. Raym. 684. Corny ns 96. 
1 P. Wms. 41. 12 Mod. fit 5. S. C.j 


Von. 251. Ad¬ 
ministration 
granted to the 
grandmother, 
and mandamus 
prayed to the 
Spiritual Court 
to grant it to the 
aunt,and denied. 
Holt 43. 


ADMINISTRATION being granted to the grandmo¬ 
ther, the aunt moved for a mandamus to have it granted 
to her, urging that the first administration was void, she 
being nearer in degree; and that there needed no repeal, 


this administration being 


granted to 


a wrong person, in 


which case the very grant of a new administration amounts 
to a repeal. 1 And. 303. Owen 50. Cro. El. 460. 1 

Sid. 371. Holt C. J. contra. 


Administration 
void when grant¬ 
ed by a wrong 
ordinary, ami 
voidable when 
granted to a 
wrong person, 

6 Co. 18. b. 
Cro. El. 460. 
Mo. 396. 


ecclesiastical 
Court may grant 
administration to 
which thev will 
of kindred in 
equal degree. 2 
Ur. 55, 56. 


1 Vent. 324. 

1 Lev. ISC, 187. 
Ante 36. pi. 2. 


1st, It is not void, as where administration is granted in 
a wrong diocese, but only voidable; for at that rate trover 
would lie against the first administrator, and there would 
be a nullity in all mean acts. If administration he com¬ 
mitted to a creditor, and after repealed at the suit of the 
next a-kin, he shall retain against the rightful administra¬ 
tor, and his disposal of the goods, even pending the cita¬ 
tion, till sentence of repeal, stands good. 

2dly, If in equal degree, the Spiritual Court have elec¬ 
tion, and the grandmother is as near as the aunt, because 
the descent to either would be a mediate descent, the me¬ 
diation of which is the father, mediantepalre. It is enough 
at law to say, fratcr fa hares , or soror fa hares. But the 
Court thouglit the advantage on the grandmother’s side, 
in this respect, that she stands in linea recta. 

3dly, This is a matter contestable in the Spiritual Court, 
whereto she ought to apply herself, and it does not appear 
she has: Ergo the mandamus denied. 
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After this the aunt came and moved for a mandamus to 
oblige the Ecclesiastical Court to cause a distribution, and 
that was denied. Vide title Distribution . 


7. FREKE v. THOMAS. 

[Pas. IS Will. 3. B. R. 1 Ld. Raym. 667. S. C. Corny ns ll(fc 

S. C.] 

AN administrator, durante minorc estate of an administra- Adiritniitratwo 
tor, may act and sue till the administrator, in whose right 
he acts, be of the age of twenty-one years; for administra- nUtrator 
tors are by the statute, and one is not a legal person in the ofw.cutor^ 21 ' 
eye of the law, capable to act for another as trustee, till <*•%* at the age 
twenty-one. So that durante minore estate of an administra- ^* 7 - Sar¬ 
tor shall be understood during legal minority, i. e. twenty- B . 6 Mod. ' 304 . 
one, before which age he is not by judgment of law fit for 21 ^^ 37 . 1 
the trust; otherwise where it is the act and judgment of the 1 sid. 57 * s' 
party, as where one is made executor; for by the spiritual Mod. 395 . 
law he may be an executor at seventeen, and therefore an Comb 475 
administration durante, minore estate of an executor ceases 
at jhat time: Adjudged in debt upon a bond. 

JVblc also a necessity for this; for the Spiritual Court 
will not grant administration to any one under twenty-one; 
and this is by construction on the statute of distributions, 
because they are to give bond, #c. (a). 

(a) R. accord. 1 Ld. Raym. 338. Jones v. Lord Strafford, 2 Bac. Jib. 
iJarth. 446. Com. Rep. 15*9. Vide 382. Executors B. 


8. BURSTON v. RIDLEY. 

[Mich. I Ann. B. R.3 

H. entered into a recognizance of 100/. before G7m Where there *ie 
C. J. of the Upper Bench in 1658, to A. On a certifi- sevcVIrt 0 d*^L» 
cate of this into Chancery, there issued a writ of extent, «»the same pro- 
reciting a recognizance for the same debt, taken before Jiv^Couit'mSt 
Glin C. J. of the Common Pleas, requiring the sheriff to gpnt administra 
extend the lands of the conusor. Accordingly certain 
lands *vere extended, and upon a liberate delivered to /. S. one province, 
who died possessed of goods valoris 5 /. in the diocese of ^^*ofano- 
London, and also in Durham , lessor of the plaintiff in eject- thcr province, 
ment took administration in Durham and also in London , 
and in that right took out a new extent, and brought an Sfetration. Far. 
ejectment. And the Court held, that unless the first ex- 15 - 3 Mod - ***. 
tent was void, the second could not be good, for the party 
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Hard- 21 r- 1 

Uv, 7S. 1 Koll. 
Ain. 90ii,9. 

2 -on 155 
Cm. El. v83. 
215, *fc5r. 2 
iluls. 2.3. 4. 
n 'i. 7. i2. 

9 Ed. 1. 33. 

2 L**\ . 5itj. \ i. 
btr. 74. 

[*>] 


could not have two extents, nor two satisfaction?. But it 
was objected to the plaint ill ’s title, that he should have had 
a prerogative administration. Sed Cur. contra. For nei¬ 
ther archbishop has to do in the other's province. If a 
man leaves bona notabilia in several dioceses of the same 
province, there must be a prerogative administration. If 
one leaves bona notabilia in two dioceses of Canterbury , and 
two dioceses in the province of York, there must he two 
prerogative administrations; hut if it he as here, it is 
otherwise, and this administration in the one diocese and 
the other was held good. 


9. ADAMS v. TER-TENANTS OF SAVAGE. 


Mod. Cases 131, 
199,.21G. Ad¬ 
ministration in 
Dorset no title to 
h judgment in 
auj oftheCourts 
at Westminster. 
Post. 601, ch:*. 
Far. 15. Mod. 
Cases, See. 245. 
S. C. Salk. 6ol, 

era. 3 s»ik. 

321. Holt 179. 
Lilt. Ktit. 29S. 

S. C. Ante 15. 
Vide Skin. 237. 


£ Pas. 3 Ann. B. R. 2 Ld. Raym. 854. S. C. quotf ridc.j 

SCIRE facias on a judgment in B. R. as administrator 
of J. S. and hy his profert shews an administration granted 
by the archdeacon of Dorset. The heir and fer-lenants 
pleaded riensper elisccnt , 4‘c. and the plea being adjudged 
naught, the scire facias was abated hy judgment quod nihil 
capiat per breve ; which in this case the Court said was a 
bar to the action of the writ, hut not to the action: and 
the reason of their judgment was, because the plaintiff ha¬ 
ving made this administration his title, the Court could 
not intend any other, and the pleading over could not ad¬ 
mit that to be a title which to the Court appeared to he 
no title. 


10. DENHAM r. STEPHENSON. 

[Ti in. 3 Ann. B. R. & 4 Ann. in Cam. Scacc. j 

East. 301,355. JVILHELMUS Denham gen. administrator, 4*c. cut adnn- 

OT admiMtara-* 'aislratio catallorum jur. <V credilorum qua fucrunt A. B. 
tion granted by tempore mortis sues per Thomam Croslund urtium magi- 
peculkr'd^ljito Arum commissarium sivc qfficiulcm peculiaris 4- spccialis 
modo co’inmissa jurisdiction is dc , 4"'. legitime fulcit. c/ehito modo commissa 
wWio S utav l errin» f u ^> a,lt ^ concludes with profert hie in, Cur. litrras , 6sc. aijd 
that he 1 had ju- S - so declared in debt against the defendant as heir at 
risdictionof law, upon the bond of his ancestor; defendant demurred 
wnslTMod. generally; Mr. Raymond argued, That the ‘Court could 
214 . 2 Jones 72. not take notice that every peculiar had a right to grant 
administration, and that it being a jurisdiction against 
Ante 3*8. 3 D. common right, it ought to he averred according to Ihe pre- 
S 24 i cedents, cui de jure rommissio administrationis in hac parte 
lion ’ 45 . Co- perlinct. And the debito modo commissa affirms the regula- 
myns 17. rity G f the manner of proceeding, not the sufficiency of the 
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power and jurisdiction. Of this opinion was the whole 
Court; and Sulkeld , who was ready to argue it for the 
plaintiff, was stopped by the Chief J ustice, Ar quicvit. Af¬ 
terwards, when the Court came to give judgment, Iloli 
C. J. Gould Ig Puivys, mulula opinions,, held the declaration 
to be good, and that the debito modo was a sufficient aver¬ 
ment; and the Chief Justice said, there was no peculiar 
but had the power of granting administration, and that this 
was a needless exactness, not so much regarded latterly as 
it had been in former times, when it was thought not 
enough even to shew an administration committed by a 
bishop, without averring there were nulla bona notab ilia. 
Judgment pro (par. Powr.l abiding by his former opinion. 
Upon this judgment a writ of error was brought in cam. 
Scaccar. And Mr. Lutvychc for the plaintiff insisted upon 
the reasons of Raymond , and cited all the cases. Sulkeld 
argued, that every ordinary hath power to grant admini¬ 
stration, rt quod quicunqne habet ordinariam jurisdictioncm cst 
loti ill ins ori/innriux. Lyndcwodc l. 1 . /. 3. And the 31 E. 
3. r. 11 . ordains, That where any person dies intestate, the 
ordinary shall commit administration: That there is no 
peculiar but what hath an ordinary; for it is a peculiar 
for that very reason, that it is exempt from the common 
ordinary, and under a peculiar or special ordinary of its 
own. 2dlv, He insisted, that peculiars must be royal, 
archiepiscopal, or episcopal, or archidiaconal; and that in 
every one of these, the owner has a power, even of com¬ 
mon right, to grant administration. Vide All. 53. declares 
of an administration, granted per. Car. Regem, held good; 
•for the king is supreme ordinary: Like case 1 Bui. 4. from 
the nature of the thing, therefore it is the same in effect to 
say, administration was granted by the official of a pecu¬ 
liar, as to say it was granted by the official of a diocese. 
And as to its being against common right, the ordinary of 
a peculiar does no more prescribe for his ordinary power, 
or for iiis peculiar, than the bishop of a diocese. Where 
the lord of a manor hath this jurisdiction, he that has an 
administration there declares of it as committed per A. B. 
dominion mancrii cui adminislrationis cummissio de jure perti- 
net per ronsuctudinein infra maner. prant. a U mpore cujus con- 
trarii memoria horninum non cxistit usitat. approbat. debito 
modo eommissa fuit. And as to the books and cases, they 
are easily reconciled by this difference, viz. 

Wherever the power of him that grants administration 
is by commission, the plaintiff in his declaration must aver 
he had authority, viz. cui jurisdictio in ea parte pertinet, or 
legilima authorilate. fulcitus . Thus 3 Cro. 431. per A. V. 
theologies prof issorcm, naught; 3 Cro. 791. per A- B. decan. 
de L. naught; Heiley 68 . per A. B. chancellor of Cheater, 
naught; because these wCrc by special commission under 
Salkeld, Vol. I. 9 


Every peculiar 
lias power of 
Kraut ingailmmi- 
stnitioii-,. 

3 Lev. 1 <n. 3 

Cm. 10.!. Vide 
1 Sautnl. 402. 

Stv le 282. 
Ordinal'}, quid. 

[4t] 


Peculiar, quid 


Kinds of pecit- 
liars. 


Mod. Cases SuS 

Style lufi. 
Show. 355. 4 
Mod. 135 


Tliotn Ei.tr 
342. 


Where one 
grants admini¬ 
stration virtute 
officii, plaintiff 
need not aver his 
authority ; aliter 
where by special 
commission. 

1 Sid. 22*. 
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2 Lev. 55 90 . 
« Saund. 118. 

I Roll. Air. 
9U». Cro. HI. 
P 431. Moil. 
C .s 343 
5 Moil. 435. 


the ordinary; but where the power of him that grams ad¬ 
ministration is not by commission, but by oilice or privi¬ 
lege, it need not be a\erred, because the office imports 
the power as incident, and the law takes notice ol the of¬ 
fice. Vide 39 II. (J. pi. 9. Declares of administration per 
Abbatem IVestrn. lot i ill. ordinar. good, for ordinary implied 
ns much. 11 H. 4. 64.jp/. 16. declares of letters of admi¬ 
nistration from the commissary of the bishop, good; lor 
the law knows every commissary must have that power. So 
3 Cro. 109. Lacy versus Smith ; per A. />. officia/cm of the 
bishop, good. So 1 Let. 193. per such an archdeacon, is 
good. Judgment was affirmed per tot. Cur. (a). 


(a) Vi. Bac. Jib. 442. Executors O. 


[48] 

ViiU* Record, 
page 751. 


11. SLAUGHTER r. MAY. 


[Mich. 3 Ann. B. R. 2 Ld. Raym. 

Slater t*. MayJ 


1071. by the name 


H. Being administrator durante absentia J. S. execu¬ 
tor, brought an action of debt on a bond, but did not 
aver where J. S. was absent, or that he was absent. Cur. 
It is but reasonable the ordinary have power to grant ad¬ 
ministration during absence, as well as during minority, or 
pendente litc; and such administrator is acountable to the 
executor: We will intend it is absence beyond seas, but 
the plaintiff ought to aver he w r as absent. Judgment pra 
dtf per Cur. (/>). 

2 Browul. 83. Hob. 250. 3 D. 351. p. 4. S. C. 3 Salk. 23. 2 Bacon's Abr. 415. Executors F 

( b ) It. me. Lut. 342. 


6 Mod. 304. 

Administration 
may be granted 
to A. during the 
absence of J. S. 
but in narr. it 
must be averred, 
that J. S is ab¬ 
sent. 1 Roll. 
Abr. 888 908, 

1. 10. nU). Cro. 
El. f>02. \. 

l.uivt. 102. hcc. 
Golds, l.lfi. 


CLERK r. WITHERS. 

[Mich. 3 Ann. B. R. Vide title Execution. 2. Ld. Raym. 

1072. S. C.] 


12. WESTON ®. JAMES. 

[Pasch. 9. Ann. B. R.j 

Upon a writ wf DEBT upon a bond against an administrator; de- 
teriocutoi^ju'dg- fendant pleaded assets in his hands to the value of 
nieut revived by 200 1. only, and that A. obtained a judgment against the 
statuti^T T intestate in assumpsit by nil dicil, and that the intestate died, 
w. 3 . c. 10 . the and that after a. scire facias was awarded against the de- 
firwi judgment f en dant for damages on the said judgment, upon which he. 



Administrator. 


having no cause, a writ of enquiry issued, and damages be against 
thereupon found to the value of 300 /. and judgment given 
thereupon for the plaintiff quod recuperet rlumpna prad. intestate, 
against the said intestate, and avers that he had no assets l * 2 j 

ultra. To this plea it was demurred. It was admitted 27 x. itavm. 
that this filea at common law had been naught, for by the |» 5 ust l 3 |'r‘ 1 ' UI 
death of the defendant the action had abated, and judg- J ' 

meat could not be given against him after his death; hut 
the question was on the 8 4 r 9 fV. 3. e. 10 . which after 
interlocutory judgment gives a srire funds against the ad¬ 
ministrator in ease of the defendant's death, which was 
compared to the case of a judgment on the 17 Car. 2 . e. 8 . 
where the defendant dies after verdict. But to this it was 
answered, That the said statute makes the judgment good 
against the defendant himself only, and makes not a judg¬ 
ment against his executor or administrator; but by this 
act it is to he a judgment against the executors or admini¬ 
strators of the party, for they are expressly taken notice of 
for that end, and the scire facias is to be against them; and 
all this appears on the same record, and therefore this can 
never he made a judgment against the intestate himsel£ 
nor sb pleaded; to which the Court inclined. 


ADVOWSON. [43] 


1 . BISHOP OF SALISBURY r. PHILIPS. Vide Record, 

page 754. 

£Mich. 11 Will. 3. B. R. Rot. 577. In Error. 1 Ld. Raym. 

535. S.C.] 

ERROR of a judgment in C. B. in quarc impedit. Plain- 12 Mod. 321 . 
tiff counts that A. and B. were seised in fee as joint- 
tenants of the advowson, ut dc. grosso, and by indenture L«t». 10 x 4 to 
agreed from thenceforth to be seised thereof as tenants ^.p^it^Tio- 
in common, and not as joint-tenants, and they and their dares upon as 
respective heirs should present severally and by turns, »R»w nu,,lt h y 
and shews several presentations alternately; and that A. t m-n joint-ton- 
died, and. his moiety descended to C. and makes his title i nxsent 

by grant of the next presentation from C. to D. his execu- v\iod. 97 . 
tors, administrators, and assigns; in whose life the church llolt 52. 
became void, and that D. m 9 .de his will and died, and it 
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Adyowson. 


Co. Lit. lfri. U. 


Composition 
maj Le three 
wavs. 1 < 1 . Hy 
word, either 
bit ween privies 
in blood or stran¬ 
gers. and in case 
of a « miij-tiil 
preseotnn l.t the 
jiiiU 'ii. is not put 
to a quart- impt* 
dit. but may sue 
a scire facias. 


2d;y. Hy deed, 
cither between 
privies or stran¬ 
gers, which, if 
once executed 
on all sides, H. 
may declare in 
quart- impidit, 
without men¬ 
tioning the com¬ 
position. 

3dly, By parol, 
between privies 
only. Co. Knt. 
496. Dyer 29. 


belongs to the plaintiff as executor to present: Bishop 
claims title by lapse; plaintiff replies, the testator pre¬ 
sented Byrnes within six months, and the bishop refused 
him; defendant rejoined, lie gave him three days time to 
prepare for examination, and lie never came again; abstpir 
hoc, that the bishop refused Symer at the presentation of the 
testator. Upon this issue was taken a verdict pro <picr. 
and also judgment in C. B. and now error in this Court. 
Carthav objected, that the plaintiff had. made no title; 
for the agreement to present by turns did not sever the 
right; tiie indenture did not work a partition, hut an 
agreement, which is now broken, for which the plaintiff 
may take his proper remedy. This cause was several 
times moved, and Holt C. J. held it to be a good partition 
the first time it was spoken to, saying, That where the 
thing and the profits are the same, a partition of the pro¬ 
fits is a partition of the thing; and though perhaps the 
agreement cannot make two advowsons out of one, yet it 
has created several and distinct rights to present alternate¬ 
ly. Afterwards, when judgment was affirmed, the Chief 
Justice said, That a composition might he either by re¬ 
cord. or by deed, or by parol: that if either privies in 
bio d, as co-partners, or stranger:* in blood, as tenants in 
common or joint-tenants, agree by record to present by 
turns, and one present, the other is not hy usurpation put 
to a quo re imped it ; and that, whether the presentation he 
by one privy to the agreement, or hy a stranger. Vide 
lit.it. 2. 5. 2 Inst. 362. 2dly, That if either privies in 
blood, as parceners, or strangers, as tenants in common 
or joint-tenants, agree by deed to present by turns, the 
composition is good; and if it he once executed on all 
sides, be that brings a quare imp*dit need not mention the 
composition, which shews the very right and inheritance 
to be severed, and that a separate interest is vested in each 
of them to present alternately, and that the plaintiff need¬ 
ed not have declared of the composition or indenture in 
this case. Vide Dy. 29. 3dly, By parol, for so a com¬ 
position may be between parceners; but between stran¬ 
gers in blood composition cannot be without deed. Vide 
F. N. B. 60,62. d. f. 11. H. 4. 3. b. Judgment affirmed. 
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AGE. 


ANONYMOUS. 

[Mich. 3 Ann. B. R.] 

IT has been adjudged («), that if one be horn the first eas^iui, 
of February at eleven at night, and the last of January * 15 . 6 Mod 

in the twenty-first year of his age, at one of the clock in 260 
the morning, he makes his will, of lands, and dies, it is 
a good wiil, for he was then of age. Per Holt C. J. 

(a) In Herbert v. Tarbol, fCeb. 589. Filzhugh v. Pennington, 2 Ld Raym. 
Sid 162. Raym. 84. The case in 1094. It is also cited, 1 Ld. Raym, 
which it was mentioned, JR. 3 Jinn, is 480. 3 Wits. 2 74. 


ALE-HOUSES. W 


STEPHENS r. WATSON. 

[Mich. 13 Will. 3. B. R.] 

PER slat. 1 Jac. 1. chap. 9. Ale-house-keepers are to Aie-house- 
forfeit 10 5. to the poor, if they permit any inhabitant £, eP £hat cas« 
of the place to sit tippling above an hour. Vide 4 Jac. 1. i»«i.ish»i>ie. s 
e. 5. 21 Jac. 1. c. 7. 3 Car. 1. c. 3. against drinking. Andrews * 82 .°* 

Before the 5 & 6 E. 6. it was lawful for any one to 
keep'an ale-house without licence, for it was a means of 
livelihood, which any one was free to follow. But if it 
was disorderly kept, it was indictable as a nusance. By 
5 Sf 6 E. 6. c. 25. two justices, one of the quorum, may Post - u 
suppress ale-houses. 

2 dly, None are to keep ale-houses unless licensed by 
sessions, or by two justices, upon a recognizance not to 
allow gaining, and to keep good rule and order. 



Ale-houses, 


io 

3clJy, Any one, that not being thus qualified keeps uu 
ale-house, may he committed three days and held to are- 
cognizance, with tw'o sureties, to he certified to sessions. 

•Vote. This statute extends not to inns, for they are for 
Show cc?. lodging of travellers; hut if an inn degenerate to an ale¬ 
house, hy suffering disorderly tippling, \r. it* shall he 
deemed as such. 

If a man keep an ale-house without licence, he may he* 
committed for three days by the act, hut Ime is not indict¬ 
able, because the statute which makes it an otlem e,. has 


made it punishable in 
A'otn. “ There is a 
"unlicensed ale-hou.-c 

K a) This subject is elucidated by the 
following cases: Rex v. Wright, 1 
Bur. 543. An indictment against a 
clergyman for farming land contrary 
to '21 Hen. 8. ch. 13. which enacts, 
" That no spiritual person shall take to 
farm, &c. under pain to forfeit 10 /. per 
month,” was quashed. Lord Jlans- 
Jirld said, he always took it, that where 
new-created oftences are only prohi¬ 
bited by the general prohibitory clause 
of an act of parliament, an indictment 
will lie ; but where there is a prohibi¬ 
tory particular clause, specifying only 
particular remedies, there such partic¬ 
ular remedy must be pursued. Den¬ 
nison J. said, Where an offence is not 
so at common law, but made an offence 
by act of parliament, yet an indict¬ 
ment will lie where there is a substan¬ 
tive prohibitory clause in such act of 
parliament, (though there be after¬ 
wards a particular provision and a 
particular remedy given,) but it is 
otherwise where the act is not prohibi¬ 
tory, but only inflicts the forfeiture 
and specifies the remedies: and Wil- 
mot J. concurred in that opinion. 

Rex v. Robinson, 2 Bur. 799. An 
indictment against the defendant for 
not performing an order of two jus¬ 
tices for the maintenance of his grand¬ 
children, was, on motion in arrest of 
judgment, held good, for the non¬ 
performance of a legal order is an of¬ 
fence at common law: and it was said 
per Curiam, where the offence was an¬ 
tecedently punishable by a common 
law proceeding, and a statute pre- 


anolher manner (a.) 

difference between suppressing an 

and one that is licensed. 

scribes a particular remedy by a sum¬ 
mary proceeding, the prosecutor is at 
liberty to proceed either way. But, 
notwithstanding there are two reme¬ 
dies given, yet it would be extremely 
oppressive to take the remedy by in¬ 
dictment, if there are no circumstan¬ 
ces which obstruct the proceeding in 
the shorter wav of summary renfedy. 
In Re.r v. Boifnll,2 Bur. 832. the Court 
refused to quash an indictment for not 
working 1 on the highway pursuant to 
order, and recognized the doctrine in 
the preceding case'. Ilex v. Bahne, 
Coup. G48. Indictment against sur¬ 
veyors of a highway for not widening 
a highway according to an order of 
justices, held good, though there is a' 
particular punishment for offences a- 
gainst the highway act. By stnt. 26. 
G\ 2. c. 6. s. 1. the king is impowered to 
issue orders respectingquarantine; and 
it is provided, that all ships, <§v. shall 
be subject to such orders. By s. 5. 
particular penalties arc enacted for dis¬ 
obeying them. The person disobey¬ 
ing is punishable by indictment ot in¬ 
formation, Rexv. Harris, 4 T. R. 202. 
It should be observed, that if a statute 
creates an offence without a summary 
remedy, which is therefore indictable, 
and a summary remedy is given by a 
subsequent statute, it remains indict¬ 
able in the same manner as if it was an 
offence at common law. Such are the 
cases of Regina v. Gould, post. 381. 
Rex v. Davis, cited 2 Bur. 803. Rex 
v. Jackson, Cuirp. 29 7. 



Aliens. Vide Allegiance, Denizen. 

« Where an ale-house is licensed, the justices, to sup- 
• * prcs.sg it, must either proceed upon the recognizance, 
“ ti)e condition wbereoi must at least be broken; and 
“ therefore his having anotltcr trade, or being a bailiff, 
u can he no cause in such case: or by indictment; and 
“ then there must be such disorders as prove a nusance. 

But where an ale-house is unlicensed, the justices 
“ may suppress it at discretion; for on the denial of a li- 
“ cence no appeal lies, and the statute which gives the 
u justices a power to suppress where they should think 
li convenient, would signify nothing, if it did not extend 
*■ to such cases; for it cannot* extend to ale-houses that 
u are licensed, because they are not punishable without a 
“ breach of the recognizance. And as to those that are 
“ unlicensed, if they he suppressed by commitment of the 
“ owner, tjie want of a licence can only come in ques- 
M lion, and not the reason and cause why it was denied.' 5 


t to 


Post. 4(0. Ju¬ 
risdiction of jus¬ 
tices of peace to 
suppress ale¬ 
houses licensed 
and unlicensed. 
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ALIENS. Vide Allegiance, Denizen. 


1. WELLS i. WILLIAMS. 


£Mich. 9 Will. 3. C. B. 1 L<1. Rayin. 283. 1 Lutw. 34, 

35. S. C.] 

IF an alien enemy comes hither sub saho con'/uctu, he 
may maintain an action; if an alien ami / comes hither in 
time of peace, per lierntiam domini rrgis, as the French Pro¬ 
testants did, and lives here sub protections, and a war after¬ 
wards begins between the two nations, he may maintain 
an action; for suing is hut a consequential right of pro¬ 
tection: and therefore an alien enemy, that is here in 
p§ace under protection, may sue a bond; aliler of one 
commorant in his own country («). 

* Fo»t. 136. C Stran. 

(a) See Bur. 1734. Doug. 619, 627,2 erf. n. 132. Fortes. 221. 


Alien smy, oi 
enemy living 
hen* under pro¬ 
tection, may 
bring action, be¬ 
cause suing is a 
consequence of 
protection. Far. 
150. Cm. El. 
6H,>. Co. lit. 
1-29. 7 Co 16. 

b. Calvin s case. 
Cm. Car. 9 
1082. Andr. "6, 


TURKS and infidels are not perpetui inimrei, nor is Turks and infi- 
there a particular enmity between them and us; but L>crpetm 

this U a common error founded on a groundless opinion of 
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Amendment. 


Justice Brooke; for though there be a difference between 
our religion and theirs, that does not oblige us to be ene¬ 
mies to their persons; they are the creatures of God, and 
of the same kind as we are, and it would be a sin in us to 
hurt their persons. Per Littleton , (afterwards lord keeper 
to King Charles I.) in his reading on the 27 E. 3. 17. 
M. S. 


[ 47 ] 

See rules rela¬ 
tive to amend¬ 
ments of plead¬ 
ing*. I'asea 
Temp. Ld. 
llunlwicke, 43.. 
44, &c. 


AMENDMENT. 


1. ANONYMOUS. 


Reasons of a- 
mendments 
vliile in paper. 

2 Salk. 520. 

Far. 123- 
5 Mod.17. Post. 
88 . 2 Burro. 

1098, 1099. 

• T. U. 707 


[Pasch. 5 Will. 3. B. R .3 

WHEN a declaration is come to be in parchment, .the 
Court can mend no farther than is allowable by the statutes 
of amendments, for it is then a record; but wdiile it is in 
paper the Court may mend at pleasure; for it is not with¬ 
in the statutes of amendments («). 

(a) Vide St. 5 G. 2. r. 13. 


2. THE KING r. KNOWLES. 


Plea to indict¬ 
ment of murder 
amended after 
application, and 
before entry up¬ 
on the roll. 

Ante 3. Far. 38. 
Post. 50, 509. 

3 Salk. 242. 
Carth. 297. 
Comb. 273. 
Skin. 336, 517. 
Cases B. R. 55. 
Holt 530. 
Trem. 11. 

8 S. T. 50, 58. 


[Trim 6 Will. S. B. R.] 

INDICTMENT of murder. The defendant pleaded 
that he was Earl of Banbury , 4 re. Attorney General 
replied, 4*r. Earl of Banbury moved to amend the 
plea, and had leave (Holt doubting,) because the pleading 
was not perfected nor entered upon record: And there 
having been several amendments in criminal eases. Vide 
2 Cro. 529. 2 Ro. Rep. 59. Sid. 225, 243. Cro. Car. 

144. JVota. The pica was filed, but not entered upon 
the roll; and the Court held, that before judgment, while 
things were in fieri and in agitation, they‘had a power 
over all proceedings (5). 


(b) Per Lord Mansfield. The rule but amendment of the record itself, by 
is, that whilst all is in paper, you may the statutes of amendment, extends 
amend at common law; and in such not to criminal prosecutions. A Bur. 
amendments there is no distinction be- 1099. 
tween civil and criminal prosecutions: 



Amendment 


*7 


3. THE KING ®. HARRIS & AL. 

[Hill. 6 W. S. B. R.] 

MOTION was made to mend an information of perjury, i 1*4, m 
and opposed, because the defendant had pleaded. El per '^m'uJ’bT 
Holt Chief Justice, as to mending after plea pleaded there amended after 
is no great matter in that; after a record has been sealed 
up, I have known it ameuded, even just as it was going to skin. .136. 
be tried ( n ). * 4 1 R ■ 45? - 


(n) Tide Wilkes's case,4 Bur. 2*27. tion may be amended after the record 
where the point was discussed at is made up and sealed, 
large, and held, that criminal inform** 


4. THE KING v. KEAT. 

[Hill. 8 & 9 W. 5. B. R.] 

A. verdict general or special may be amended by the Verdict may be 
notes of the clerk of assize, but this is in civil, not in by 

criminal cases. Vide 1 lto. Rep. 82. A special ver- ofuslzcin coil 
di(*t amended by the *notes of the counsel in the cause cases, not .incri- 
after error brought. Vide 3 Cro. 149, 160. Cro. Cur. i Jo.'* 

145, 338. 4 Co. 52. 2 Co. 105. (/ Si:’ L.'tt I'-n. 

61. 5 'cm!. 287. 

S. C. Com).. 406. Sffin. 666. Holt 481. 3 balk. 191. Post. 53. pi. 19. -Mo... Cases iuJ . 

VliM.r 689. Cro. .lac. Z39. 

[*4S] 

(b) Vide Cramp. Prac. 1 vol. 2 edit 281. 5 Bur. 2661. Bunk. 283. 1 Com. 
Prac. 106 . 


6. BISHOP OF WORCESTER'S CASE. 

[Mich. 8 W. S. B. R.] 

EJECTMENT against seven defendants, who enter Post. 49. Ejc«- 
into the common rule for confessing lease, entry, and nie "j «j Tai, » se ' 
ouster, and plead to issue. The plea-roll was right, so amiau join'in' 
was the venire , distringas, and the jurata; hut the issue in the common 
•he nigi prius roll was between the plaintiff and five defen- ^ 
iants only. Which was tried, and verdict pro oner, and an in the plea-roll, 
amendment being moved for, it was opposed, because it prms mi^aas ^ 
was to alter the verdict, to subject the jury to an attaint, versus five only j 
to make^ another issue, and to make two defendants guilty thS» ,Ct 

who we’re not tried: but it was amended; for nothing was. amended by 
could be inquired of but the title of the lessor, and the is- *) ,,i " ff .. th V >,hec 
sue depended on his title, which is uot altered by this wo eeu “** 
Sal&eld, Vol. I. 10 
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Amendment. 


1 Roll. \br. 205. 
Soli* 

e jib. 

ill. :l‘l {. Str. 
S-B. Ki {•. It. It. 
Temp. Haiti .21. 


amendment. And it must be considered that all seven en¬ 
tered into the common rule, and that the |*loa-t* <1. 
are all right, and this cannot be intended other than the 
same issue, and the amendment is only to rectify a plain 
mistake, and make that the issue which was apparent!) in¬ 
tended to be so. 


G. PULESTON r. AVAR BURTON L AL. 


B Mod. 352. 

lK-M.isi-p y rt— 

Pivot taiil 1(>S7 
f'i, P6. :md not 
• .puliibb* iilli-r 

V ill PI, ht'CiltlM* 

it « radii b<- h'io- 
tl"-r title. 1 Mod. 
52.10, 252. t :in!i. 
4 iii. 

An.ltvvi ‘.sis 
f’liinl). '3‘.*4. 
Caws 13. R. 125. 


[Pas. 9 \V. 3. B. R.l 

EJECTMENT. Verdict was pm t/ucr . and now b< 
moved to amend bis declaration, wherein be bad 
counted ofadtmisc. 10 April 1 Gt»7. instead «»l H>9f>: fm 
97 was not come at the time of the trial. And the Conrl 
agreed, that in a judgment by confession on a warrant of 
attorney, it had and might be amended in ejectment he- 
cau-e without such amendment the agreement ami intent 
of the parties could not Ik* fulfilled: but denied it in the 
pri’.cipal case, because it altered the i-sue ami made mo¬ 
ther title [a). 

(a) Vide £ Bl. Rep. 940. 


t ib-tli. 5 C.fi. I;i 

tlir tip 

f*a\ fil nisi jii'iu, 
vps u|i|j'iititeil 
after tin- d x in 
bank, and after 
Verdict belli nnt 
amendable livtlie 
pe-a-roll because 
the .ludg s an- 
tlmritv was con¬ 
fined bi that dm. 

Cases 11. K. *274. 

[ * 49] 

vt here me nisi 
prills rot* maybe 
aniended b\ the 
plea-roll, a.id 
she. c not. 


7. CHILD HARVFA. 

l-Mich It Will. .3. 11. R. 1 Ld. Ruytn. all. S. C.j 

A Scirr firai- on a recognizance: upon is.-ue non n>h,i 
it was found {!,) t-»r tiie plaintitll Mr. .Ym l/n i/ movcii to 
set aside the \erdirt. heeause io the di.-lriniym and jnmtn 
tlie return wn- r ait Snnehc Trin. in In v Sipt. ni'i .Ivlninm 
Il'illinil. 27 rite Jiinti pruts rent nt. the <went\--e\entli day 
of Jme. being the morrow after Ins Trin. But the plen- 
roll was right. for the award there was Ins Alii h. Jt uas 
agreed on all sides that Hit! trial must he set aside uidev- 
the mistake could he amended, because it apppeared the 
Jn<7iro had no authority to try the i>sue, *and the Court 
held that it could not he amended. The Court agreed that 
where the distringas or jura hi are right, and the amend¬ 
ment does not alter the point in is-iie, the nisi prius roll 
mav he amended by the plea-roll. So it w as in the l^isbop 
of Wurcesicr s case ant. 4 3. and there the distringas and jn- 


(h) By 5 G. 2. c. 13. where any ver- fault either in form or substance, in 
diet hath been or shall be given in any any bill or writ original or judicial, or 
action, suit, bill, plaint, or demand, for any variance in such writs from 
#c. the judgment thereupon -hall not the declaration or other proceedings, 
be stayed or reversed for any defect or 



Amendment. 


49 


JV A/ wore right. 2 Cro . 353. Dy. 2G0. Hut. 81. 1 Cro. fi Mod. 164. 

‘5'JjS*. But here neither distringas nor jurata arc; right. 27,J ' 2 s “ lk ' 
The day appointed for the nisi prius is impossible; and the 
Judge's authority is confined to the day. He lias no au¬ 
thority to try, nisi Johannes Holt , &•«•. 27 Junii prius re¬ 
nt rit; tfhirh cannot he. Where a Judge’s authority is 
confined to a day, his trial at another day must be without 
authority (a). 


699. \ nte. pi 

5. i Roll. Rep. 
15-’. Hob. 310 


(fl) Sec 2 mis. 144. 


8. ANONYMOUS. 


f llill.11 Will. 3. II. R.] 


THE flerk of the treasury of the Common Pleas at¬ 
tended with the record here, and it was moved that the 
transcript in It. It. might he amended by it. Halt oppo¬ 
sed it, till t lie \ had the costs of the writ of error allowed 
them. El per Holt (’liief Justice. You should have insisted 
for the costs in C. B. before the part) had liberty to amend. 
This wav of amending the record here by the record there, 
is the course of the Court, and only to save a certiorari; 
for if flu- record be right below, upon dimunition alleged 
the* party mav have* a certiorari of common right. There¬ 
fore these amendments cannot he opposed; nor did I ever 
know it done, being only to save the. charge of a certio¬ 
rari {/>). 

(h) Vide 1 mis. 303. 


In case of 
amendment ot 
record in It. R. 
to tic record iu 
C. H. tin- costs 
(it a \) must be 
given below. 

The rub- in C. I?, 
is to give costs if 
tlic writ of critic 
is waived, but 
not else. 

Vide 1 Uil 67. 


9. THOMPSON v. CROCKER. 


[Pas. 12 Will. 3. B.R.] 

jYORTIIEY moved to amend a writ of error, which 
recited a judgment given in curia of the king, when it 
.should be m curia regis <V regime: the cursitor's notes were 
right, and the misprision only in matter of form and not 
Skill: Scd non allocatur* ; for first, the writ is a good writ; 
there is no fault in the writ, onl\ it does not agree with 
the record; and the amendment is to make a new 
w'rit. 2dly, The 8 //. G. impowers us to amend in mat¬ 
ters precedent to the judgment; hut not to amend the 
writ of error. The intent of the statute was to amend in 
support of original judgments, and to avoid writs of error; 


Variance be¬ 
tween w rit of er¬ 
ror and iiconl, 
refused to be a- 
nicnded. though 
the curator s 
note was right. 

5 Mod. fill. 

1 Sid. 54. mr. 
Stv I 117. Cro. 
.lac. 4*». 

1 l til is. i?tU. 

Pupil. Ilifi. 

3 Lev. ;H4, 345. 


+ A writ of error is now amendable by the Stat. 5 Geo. 2. ch. 13. sect. 1. 
Note to 5tin edit. 
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Court cannot but this mav be to make an amendment to make pood -.he 

aim nil thi'ii'own . • . . . . . A » :4 

mm mission. writ ol v rivr, and to reverse the judgment# Ana ny> me 
Cm^s n. R. 369. more absurd, because the writ of error is the commission 
‘ to the Court, and a Court cannot amend their own com¬ 
mission. 


[50] 10. ANONYMOUS. 

[Trill. 12 Will. 3. B.R.] 

SIR Bnrtholomru' Shmrrr tnoved to amend an in forma- 
Ante 4r. A- on of forger v in ten plac es, and though opposed, the 
form:.lion with- motion was granted, because it made no alteration ol tnc 
nmcoBUi. I Lev. f ac ( . ant } that without costs or imparlance. 


11 . COX r. WILBRAIIAM. 


Arocnrtmcnt 
eaniioi b. on <U>- 
niurrer alter en¬ 
try on the roll. 
Cm. Car. 386. 

1 Slid. 54 14 

Ed. 3. c. 6. 
3lei. 39. 1 lob. 
127. Mod. cases 
165. Holt 55. 

S. C. 


[Pas. 15 Will. 3. B. R. 1 Ld. Raym. 068. S. C. by the name. 
Fox r. Wilbraliam.] • 

COVENANT; and assigns breach upon the words 
that he had not made , done , nr sujfrrcd any act or thing 
whereby to eneurnber, 4v. And the breach was i/uod ad 
sessionem erst rid tint. &r. anno quarto Jacobi sramdi at Zagat, 
fait. Defendant demurred; ai d upon argument the de¬ 
claration being: held naught, for uncertainty when or what 
term the outlawry was had, Mr. Checkin moved to amend. 
H< * cited 1 Cro. 147. which was after verdict, but said, as 
to this matter, there was no difference between verdict 
and demurrer; for the words < f the act of E. 3. are chal¬ 
lenge of the party: which mu»t he meant demurrer. Srd 
per Haft C. J. No; the statute means the party's exception 
in arrest of judgment. If the defendant had pleaded a 
plea to the right, or in abatement, it might he reasonable 
to allow an amendment; hut to amend upon demurrer, 
when this may he the cause of the demurrer, would he to 
ensnare the defendant without cause. Ergo disallorred («). 


(a) The practice is now to permit the party to amend, 


mi ntniit of /i L'to 


12. LFPARA v. GERMAIN. 

[fas. 2 Ann. B R S. C. 2 Ld. Raym. 859-3 

BiTI against .7. <3. ASSUMPSIT; and dec] ares versus Sir John Gfrmnin 
mint that Me*'is Kt. The defendant pleaded in abatement, he was 
knight ami ba- a Knight and Baronet; the plaintiff replied he was a 
tote & c - ^ moved to amend upon pay- 
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, mcVi of costs, all being in paper, and that the action he- 2 Salk. Am. 
1 nglV : hill, the addition was not mat ‘rial, not being with- Sk'i’iT %k's c 
in the slat ufc of additions: hut denied to amend, because Holt 493. 
nothing to amend In, and the defendant had taken advan¬ 
tage of the fault (a). 


2 l.fl. ltaym. 
1178. 


(a) In Gamer v. Jlnderson, 1 Sfr. 
11 . the Court allowed the plaintiff in 
replevin to amend the declaration by 
altering the place of taking from Jl. to 
B. after the defendant had justified 
taking in B. and traversed takifig in 
Ji. King v. Steward, 2 Mtr. 793. De¬ 
fendant, in an information, having 
pleaded a different addition in abate¬ 
ment, the. Court allowed an amend¬ 
ment. Rrpingtnn v. Governors of 
Tamworth School, 2 fPils- 118. Leave 
giv-n to amend declaration, after va¬ 
riance pleaded between writ and 
count . Barnes 5. Defendant sued 


as administrator, pleaded he was not 
administrator; plaintiff allowed to 
amend by declaring against him as 
executor. Queen v. Borough of Malms- 
hury, 1 Cromp. Frac. 108. (where all 
the preceding cases are inserted). The 
'name of a corporation amended after 
a plea in abatement. All amend¬ 
ments are upon payment of costs. In 
Richards v. Brown, Doug. 114. a 
warrant of attorney variant from the 
declaration was amended after error 
brought, and variance assigned for 
error. 


13. PARSONS v. GILL. 


[Mich. 2 Ann. B. R. 2 Ld. Raym. 895. S. C.'J 


IN debt upon ft mutuatus , the judgment was entered up 
us of IliL 7 <nil 1700, whereas the borrowing appear¬ 
ed to he 2 Jlpri! 1701. Error being brought to reverse 
.this judgment, *Mr. Word moved to amend the judgment 
l>v the paper-book signed by the master, which was the 
2 Janunrii 1700. Et per Cur. This was allowed to he 
amended, for it is hut a slip of the clerk, who should have 
perused the paper-hook signed by the master, which is au¬ 
thentic enough to amend by. Vide 1 Cro. 147. Hob. 127. 
1 Brownl. 16. 


Plea-roll amen- 
did ij> the pa¬ 
per-book signed 
bv the muster. 
Post. SS. 

[ *51 ] 

Moil. Cases lfi5. 
A ide Doug, lei* 


14. THE QUEEN v . TUCHIN. 

[Mich. 3 Ann. B R. 2 Ld. Raym. 1061. S. C.j 

INFORMATION for a libel. The defendant was wi. 23 
found guilty; and it was moved in arrest of judg- tm^aTu-st. 24 " ; 
Burnt, that the ven. fuc. was returnable die Luna prox. post discimtinuai.ee. 
Ires Sept. Sonet. Mich, and that the distringas' and nisi prius JX! "'yelv.^ 'jos' 
on the roll was awarded in common form right enough; c«». El. 433 , 
but that the writ of distringas was tested 24th October , 3l < _,'° ,^“ r * 

whereas the venire was returned the 23d. And this was dHK-reuce us to 
held to be a discontinuance; but the question was, whe- amt -' uJmcut ^ 
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tween eases civil 
and criminal at 
common law. 

1 lev. 2. 

I l)anv. 335. 

I Sid. US. 1359. 
14 E. 3. 6t R II. 
f>. The only 
statutes of 
amendments. 
Tlie others are 
statutes of jeo. 
fails, i Siu 
‘22 9. 1 Kt-h. 718, 
'.205. 6 Mod. 

204. 268, 270. 

1 la_'v. 143. 

3 Lev. 430. 

Meal. 5US. 

Holt 424. 5S. 
T 532. 




thcr it might not bo amended? It was argued, it mj|ghl 
bo amendod. and that it was amondablo first at camion 
law. 2dl) - , by the statute of //. C. 2. 2 CVo. 529. Cm. 

Car. 1*44. 1 Sid. 244. Dy. 34G. 14. 1 Sid. ‘259. 4 E. 
3.9. 3 Lev. 14. 430. ‘2'Buhl. 95. Ray. 440. 1 Sid. 
243. GO. 1 AH. 191. 21a. 1 Roll. Abe. 201 . Cm. EL 

572. El per Holt , Portal, <V‘ Powys. 1 st, Whatever at 
common law might be amended in civil eases, was at com¬ 
mon law amendable in criminal; and so it. is at this day. 
2dly, This was not amendable at common law, because it 
would warrant a trial that was tried without authority, and 
the amendment would be contrary to the truth of tin* fad. 
And it is a mistake of the clerk in skill, and though a mis- 
awarding of process on the roll might lie amended at com¬ 
mon law of the same term, because if was the act of tlu 
Court; yet if any c lerk at common law issued out an erro¬ 
neous process on a right award of the Court, that was ne¬ 
ver amended in any case at common law. 3dly, They 
held this not to be 1 amendable by any statute of amend¬ 
ments. And P<ma l said, There were only two statutes 
of amendments, the 14 E. 3. and 3 H. G. tlu* rest he rt-c k- 
onod to be statutes of jeofails, and not of amendments. 
And he held that the C H. G. was only to enlarge the sub¬ 
ject-matter of 11 E. 3. and that the 14 E. 3. extends only 
to process out of the roll. i. r. writs that issue out of 1 lie 
record, and not to proceedings in the roll itself; but that 
the 14 E. 3. extends not to the king, because of these* 
words challenge of the party. And the 3//. G. has been al¬ 
ways construed in imitation of the ac t of E. 3. And the 
exception in the statuteof II. G. was only <.r abundant! ran- 
Ida. And all judges and sages of the law in all ages have 
taken it not to extend to the; Crown. .And the eases on the 
other side are not to be relied upon (a). 


la) Vide Stat. 5 Gf.2. c. 13. cited ante, p. 48. in note to Child v. Uarvetj. 


t, Mod. 263, 

310. Scire facias 
variant from the 
judgment not 
amendable after 
mil tiel record, 
the writ being 
not vicious in se. 
6 Mod. Cases 
263. 284, ‘28fr 
;l Salk . 32. S. C. 
Holt 58, 762. 


15. BUCKSOM r. HOSKINS. 

£Mich. 3 Ann. B. R. 2 Ld. Raym. 1057. S. C.J 
ERROR of a judgment in C. II. and the scire facias 
to assign errors was quart exeeutiunem habere non, debet 
of a judgment in ejectment for two messuages; whereas 
the recovery was dt. uno messwtgio only: the plaintiff in 
error pleaded real tiel record, and the defendant moved to 
amend. He cited 1 Cro. 1 G2, 1G3. 1 Ro. 197, 797. 

22 E.4. 6. 2 Cm. 373. Cm. EL 7G0. 2 Sidl 7 , 12. 

Et per Holt C. J. Nothing appears to be vicious or in¬ 
formal to need an amendment, and there may be a good 
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judgment that agrees with it. The writ is good, though 
‘improper for the purpose, and we cannot put a deceit 
upon the defendant, and make his plea false when it was 
true. Cru. Ja. 372. veas said to be a strained case. 


1 G. VAVASOR v. BAILE. 

[Hill. G Ann. B. R.] 

SCIRE facias on a judgment, and by mistake in the 
cire facias the plaint id's name was put for the defendant's, 
seif. Rudulphm for Jacobus; and they moved to amend, 
it being the fault of the clerk: Denied; for the writ 
does not appear to us to be wrong, and there may be such 
a judgment for aught we know. pi. 25 . 


Variance tit- 
t«ccu scire tu- 
cias ami judg¬ 
ment, not 
arm-iuliiMe. 

8 Co. 161. Hr 
Amend. 11‘2 
1 Dam. .j j.i 
Unit 5a. .si ( 


17. Inter Lord PEMBROKE and Lord JEFFEREVS, 

CpKAM H()I/r C.J.Hc AL. Cl’ON A REFERENCE FROM T11F. 

I Joi'se of Lords. 

*L0R1) Pembroke petitioned the House of Lords for a W ril of cav, - 
hill to set aside an amendment made of a tine and com- '•'* ^ "' ! ' 
m >n recovery in the grand sessions in II ah ?, whereby he nion law m stu- 
had lost the bcnt/it of a writ of error: And whether the ‘"V - * 
fine. and recovery were amcndahle in the said particu- Hoi» 5 **. sT r- 
lnr>. and the said amendments warranted by law. was re- -MA Kavm 
ferr-‘d to the Judges, One was, whereas the v\ rit of JUt ’ 
Covenant was tested six months after the iJtdimus tor the 
caption, the Court of grand sessions had amended it. F.! 
p ( r Holt if ah it was certified. That the writ of covenant 
being an original, was not amendable either by the com- f 53 1 

non law or hy any statute: That neither the 14 F. ?>. nor An.ic:d.,tmcn »■ 
the 8 //. 6. warrants such an amendment: That there is amm,- 

uo difference as to this purpose between actions amicable xi .d' 

and adversary; for nobody pretends to mend a mistake in 5?i. Nov in. 
a deed itself, and yet that surelv is as much a common f ,7; L .' 1 . * 'i-. 
assurance as a recovery, and that Gape's case, 5 C>. 4a. * is * i/,rd kii. s- 
mjsreported, and not law. Hereupon a hill was allowed. 
but was thrown out in the House of Commons (<v). Timt ili'* iwoi-d 

iM'iuq; viiU'cd. 

varr.mtctli lie sucli ivpo.t 

(«) Vide 3 Wih. 58, 154, 249. Hep. 102 , 816, 1015. It. HI. Rep. 75. 
J A.Ilaym. 134. 2 IVils. 2. 2 lit. 


[33] 

An.ii:di,cacti h*. 
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Verdict pcnernl 
or special m;»\ he; 
amended by' the 
clerk’s notes in 
civil eases, but 
not in criminal. 
Ante, pi. 4. 8 
Co. 159. Cro- 
Car. 338. Hob. 
184. 1 Itnl. 

Rep. Lit. Ri p. 
fil. Ante 47, 
pt. 4. 1 Wil¬ 

son 33 


18. BOLD'S CASE. 

A VEBDICT general or special may be amended by 
the notes in the book of the clerk of assize, if there be 
a misprision: But this is to be intended in ci\il,and not 
in criminal cases. Vide Keif. \. 3 Cro. 11!). In assump¬ 

sit , defendant pleaded put incut for part, and mm assump¬ 
sit for the rest; and the Jury found for both, (paid mm 
assumpsit , whereas for one it should be mm 'solvit ; and the 
record was delivered to the clerk of the assizes to amend, 
because it was his misprisiotl; it appearing the Jury found 
both issues for the plaintiff. 3 Cro. 149, 160. Cro. Cor. 
145,330. 4 Co. 62. 2 Cro. 185. A special verdict has 

been amended by the notes of counsel in the entry; and 
that after a writ of error brought; for per Cur. It is but 
wlmt was found, and we may amend here what they might 
in Com. Bunco {a). 


A'ota. Amendment shall not be made, after the Court cannot help seeing 
that the matter is upon record, (as giving leave “to withdraw a demurrer 
and plead to issue,*’after other issues joined in the same cause have been tried, 
and verdicts formed with contingent damages;) for the whole must be Sup¬ 
posed to be still in paper. 1 Bur. 322. Vi. 1 T. R. 782. 2 T. R. 707. t 


(a) In A'eicconthe v. Green, 2 Str. 
1197. a verdict was amended by the 
Judge's notes, the officer having en¬ 
tered 1 s. damages instead of 275 l. 
In Muye v.Jlrcker, 1 Str. 513. a ven. 
de wov. was moved for, on affidavit 
that certain material facts, not stated 
in the special verdict, were proved at 
the trial; but the Court directed the 
verdict to be amended. In Eddaires 
v. Hopkins, Doug. 375. a declaration 
consisted of several counts; and,after 
a general verdict, a motion in arrest 
of judgment being made on the ground 
of their inconsistency, the Court al¬ 
lowed the poslea tube amended by the 
Judge’s notes, and applied to particu¬ 
lar counts. Lord Mansfield mention¬ 
ed the case of one Gibson, who was 
convicted of robbery; and a mistake 
being discovered in the verdict, it was, 
on consultation with all the Judges, 
corrected from minutes signed by the 
jury, and the prisoner executed. But¬ 
ler}. said, If there was only evidence 
on the good and consistent counts, the 


verdict might be amended by the 
Judge’s notes, otherwise if there was 
any evidence applicable to the other 
counts, verdict amended in B. 1L by 
applying damages to a particular 
count, according to the Judge’s notes, 
after error brought in the House of 
Lords,and an assignment for error that 
the counts ought not to be joined, and 
a day for argument appointed in the 
House of Lords. Petrie v. fiannay, 3 
T. R. 659,749. Plaintiff, q. t. cannot 
after applying a general verdict to one 
count, upon that appearing insufficient, 
resort to another. Hollomayv. Bennett, 
3 T.R. 448. In Cogan v. Kbden, 1 Bur. 
383. the Court were of opinion, that 
a verdict might be amended on the 
affidavit of eight of the jury, that it 
was given contrary to tljeir intention, 
by mistake of the foreman ; and it ap¬ 
pearing on the Judge’s report that the 
weight of evidence accorded with 
their intention. Vide 1 Wits. 33. 
Doug. 746. 5 Bur. 2661. 2 T. R. 

281. Lord Mansfield observed, in 
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the-, case of Mder v. Chip. 2 Bur. 
J55. , That the Court had not used 
the same strictness of late years, 
with regard to amendments, as they 
formerly did, and it was much bet¬ 
ter for the parties that they should 
not. However, the Court would al¬ 
ways take care that if one party ob¬ 


}5S 

tained leave to amend.the other would 
not be prejudiced or delayed thereby. 
In that case the plaintiff had, by mis¬ 
take of his former attorney, traversed 
a lease under which he claimed, and 
had leave to withdraw his replication, 
and reply de novo. 


AMERCIAMENTS AND FINES. [**] 


1. LORD GERRARD r. LADY GERRARD. 


[Hill. 7 Will. 3. B. R. 1 Ld. Raym. 72. S.C.] 

IN dowrr , defendant confesses as to part, and judg¬ 
ment is given against him, quod nil in misericordin; and 
as to the rest he pleads in bar; upon which there is a de¬ 
murrer, and judgment is given against him, quod sit in 
misericord in. And it was objected in error, that a man 
ought not to be twice amerced in the same action. Srd 
Vow allocatur: For both the judgments are final and inde¬ 
pendent of one another. 5 Co. 58. h. nlitcr , where one 
judgment is only interlocutory, and depends upon ano¬ 
ther, as quod computet in account. 


5 Mod. 67. S 
lrf-v. 401. Post. 
25o. lav. Ent. 
78. Dvt'endant 
may be amerced 
tw ice in the 
■atne action, 
w here there are 
t«o final inde¬ 
pendent judg¬ 
ments. R Co. 
61- a. 2 I aim. 
4, 5, ISi, 186. 


2. LINSF.Y v. CLERK. 

[Mich. 8 Will. 3. B. R.] 

* IN trespass, assault, and battery, there can be no s Mod. 285. 
oapintnr pro fine entered since 5 A- 6 IV. M. but the plain- enterl'lfpn'fine 

tiiF is to have G*. 8//. in the costs to pay so much to the king m trespass in 
for the fine. Before this act, when the fine was pardoned, \v\*3! 

the judgment w r as entered nihil de fine quia pardonatnr. earth. 390. 

So it is now in C. B. upon this statute, for they enter 38 ^c^i"b. R. 
tlu ir judgments nihil de fine quia remittitur per slot. But 101 . 
in B. R. judgment is entered up without any notice taken 
©t tne fine; for the law is altered and taken away in 
Salkeld, V ol. I. 1 1 
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(fleet by this statute. Therefore not like (lie case < t a 
pardon; for that dors not alter the law, but excuses the 
party. 


Estreats i!is- 
«liar"i- 1. upon 
million in ilio 
ExcUrqucr. 


[ r>5] 

1 Lill. 70, 71. 


Issnrs never 
estreate'l In spe¬ 
cial rule unless 
in cxtraoriliuarj 
cases. 1 I .ill. 

89. I’nstOTJ. 

S. C. .>70. 

Holt 0-0. Car ill. 
503. 


3. EYRES r. SMITH. 

[Mich. 9 Will. o. in Siacr. .11 Set jrants-Inn. j 

EYRES sued a writ out of C. 11. ve.ou- Smith. di¬ 
rected to the she! ill of York. \v!n> sent a warrant to 
Siir.p.-vu the bailill’ of the liberty ot P-.mfrt t. win. did not 
return the w ri*: upon which lie wa- aim rictl jU/. 
time after time) and that was estreated into the l.xehr- 
quer. Afterwards F.i/rtr and Soiilh agreed, and upon 
producing a certificate from the attorney for the piaiutill 
that tin' debt was -ati'iied, these amen iann id' wire dis¬ 
charged upon motion to tiie barons. .Yoti, There ought 
to be a i•"litIn! ot the estreats, and, a- the clerk' said, the 
Court uses not to di-charge the amerciament', but allow 
jou to compound them. 


4. Till: KING r. THi: .MAYOR of Hertford. 

[Mich. 11 Will. 3. B. U.] 

IN an information in nature of a </w- iiamnitn. i'?uc» 
were returned upon three sen ral ilistrincnYs. Mr. 
Hnnl moved lor a rule to estreat them. Ft jnr llolt 
Chief Justice. It'it he an extraordinary ease, w e < an make 
a rule to estreat the issues: but otherwise, the (nurse ni 
the Court is to send them up into the Exchequer at the 
usual times, whii.li are tw ice o year. viz. the last datsof 
tlje two issuahle terms. liut there is nothing extraordina¬ 
ry in this case. And the motion was denied. 


b. TIIE QUEEN ». SUMMERS. 

[Pas. 1 Ann. B. R. 2 Ld. Raym. 854. S. C. but only in the 

second Point.] . 

Coststaxpilupon INDICTMENT for a trespass and riot; defendant 
tfjT.^ii.Vv';,r pleaded non cut. atid the indictment was removed hi- 
costs in it. H. tlier by certiorari, «W'. The defendant went before the 
Master, and costs wore taxed; and now Mr. Eyre moved 
gravatc tin.- fine he might go before the Master again, that the prosecutor 
* )e considered for his charges below, the Master’s 
104^8. C. 8 taxation before being only for costs since the certiorari. Et 
per Cur. The Master ought not to consider the costs be- 
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low. but only since the art inrun and upon it: then Mr. 

' Ei/re mo\rd to aggravate the tine: El per Cur. You oujjht 
not to ajfuravatti the tine after the party has been before, 
the master; if you do. we will set aside the taxation of 
costs (a). 

(a) Vide 2 Hawk. F. C. 6 ed. p. 415. contra. 

THE QUEEN v. TEMPLEMAN. 

• 

[Trin. 1 Ann. B. R.j 

UPON a motion to submit to a small fine, .after a con¬ 
fession of the indictment which was for an assault, IlolL 
Chief Justice, took a difference where a man confesses an 
indictment, and where he is found guilty; in the first case, 
a man mav produce aflidavits to prove sun assault upon the 
prosecutor in mitigation of the fine; otherwise where the 
deli i'dart is found guilty; for the entry upon a confes¬ 
sion is onh wm l ull cuulcwicrc cum domino n piun &pon. sc 
in isfulinm Curie. 

’Defendants mav submit to a fine, though absent, if 
thev have a clerk in Court that will undertake for the fine. 
/////. 2 .7/oo Hii krriuin/'s case was. that In* and hi'daugh¬ 
ters were indictvd for trespass, and 1 liihi riun-il only ap¬ 
peared on the motion to submit to a small fine. But where 
a man is to receive any corporal punishment, judgment 
cannot be gi\on against him in his absence, ibr there is a 
•capias pro fine ; but no process to take a man and put him 
on the pillory. Vide til. Judgments.-Duke's case. 


7. BROOK r. HUSTLER. 

[Hill. 4 Ann. B. R.] 

DEBT for an amerciament in court-Ieet. It was laid 
in the declaration. That the defendant was amerced 
per Cnr. not saying in what sum, and that it was adhered 
by aflfeerors to such a sum. It was objected that the Court 
ought to impose a sum certain; and that, by afleerors, is 
after to be mitigated. Vide Hub. 129. Lex. 206. Scd 
Cur.cont. The amerciament ought to be general, quod sit 
in misericordia / and that is to be ascertained by adher¬ 
ers (6). • 


t'pon submitting 
to « fine after 
confessing in¬ 
dictment. affida¬ 
vits tiuiv lie read 
to prove that the 
pms-cutor made 
the assault ; 
otherwise after 
conviction. Far. 
40 *. f’. .i I). 
£33. p. 7. S. C. 

[56] 

Judgnm ut for a 
fine mat be giv¬ 
en in the defen¬ 
dant's absence, 
u|ion an under¬ 
taking b\ a 
Strang- r, but not 
for at ■> corporal 
punishment. 


Vide Record, 
page 76S. 


Amercement 
mar be general 
•past sit it» mi¬ 
sericord ia. and 
uffeered to :i cer¬ 
tain sunt. Show. 
62. Hast. Entr. 
553. Hob. 122. 
Kep. A.Q. 76. 
S. C. Lex. Man. 
Ap. 19. 


(6) Vide ac. And. 47. 
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ANCIENT DEMESNE. 


Yi<le Itrcord, 1. BAKER r. WICI1. 

page “74, 

[Mich. 3 W. & M. B. R ] 


Ancient dc- 
mensc. how 
pleadable. If 
manor is ancient 
demesne, lands 
held of the ma¬ 
nor impleadable 
in the lord's 
con it only ; par¬ 
cel in the king's 
court, and not 
the lord's. Post 
186. Show. 
271. Uro. \uc. 

I)ein. 6. S Lev. 
405. Sn 1.197. 
Comb. 180. S. C. 
3 Salk. 34. 

Cases 1). R. 13. 
2 Run-. 1047, 
1048. 


IN ejectment, defendant* pleaded in abatement (a.) that 
the land!? were parcel of the manor of Bren/, and that the 
manor of Bray wu? ancient dcniense lield of the crown. 
And this was held naught per tut. Cur. For hereby it must 
be understood the lands in question are part of the de¬ 
mesnes; and supposing the manor to be ancient demesne, 
yet the manor and the demesnes of the manor are implead- 
able at common law, and not in the lord's court; for 
then the lord would be judge in his own cause. On the 
other side, ancient demesne lands held of the manor are 
impleadable in the court of ancient demesne, and there 
only. Vide F. A. B. 11. m. 1 R<>. 324. And therefor 0 , 
because he does not plead that these wen- lands held of tin- 
manor of Bray, judgment e/uud n spuneh at ouster. 


(o) This can only be pleaded bv 
leave of Court upon a full affidavit of 
the fact—affidavit that the lands are 
ancient demesne, and holden of the 
manor of A. not alleging that the 
manor itself is ancient demesne, is in¬ 
sufficient. If it does not appear that 


the lessor of the plaintiff claims a free¬ 
hold, the plea will not be allowed, for 
a term of years is not recoverable in 
the court of ancient demesne. That* 
court is veiy much disapproved of; 
per Curiam, 2 Bur. 1046. 


£ 97 ] 


2. HUNT r. BURN. 


[Hill. 12 Will. 3. B. R. Corny ns 93. S. C. Post. 244, 339.] 


Tenants in an¬ 
cient demesne 
are free as to 
their persons, 
but not ns to 
their t»lat> s. 

3 Salk. 34. S. C. 
Holt 60. 


BRAC TON calls these tenants vi/lemi privilcgiati. and 
it seems they are free as to their persons^ not as to 
their estates; for if ancient demesne be to be tried, the 
issue is, Whether ancient demesne or frauk-fee ? The pri¬ 
vilege arises from the constitution and nature of the thing 
coeval with the government itself, at least as ancient as 
any other estate or tenure whatsoever; we must suppose 
these privileges commenced by act of parliament, for they 
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cannot be created by grant at this day; per Holt Chief 
Justice. 

If i/ou p earl that the manor of D. is ancient demesne, you 
ought to aver it by the record of Doomsday, for that is the trial 
of it: But if you plead, that such a place is parcel of a manor 
which is ancient demesne, then you ought to conclude to the 
country; for pared or not parcel is triable per pais, 2 E. 3. 
15. b. Thomas de Grcnham's case: But it seems tome the 
other side may traverse its being ancient demesne. And so was 
done between Saunders and Welch C. B. Pasch. 9 Jac. Rot. 
3105. Issue was. Whether the manor of Otter bury was an- 
cient ih mesne f duel the Court awarded, quod querens habeat 
recordum libri de Domesday hie in octabis Hillarii. At 
the day the plaintiff had the book brought in by a porter. It 
appeared by the book, that. Edward the Confessor, anno regni 
sui deciino octavo, had given this manor Abbita Rotono- 
nensi; and that this manor was not in the title of de terra re- 
gis ; for all lands held in undent demesne, which the Confessor 
had , were by William the Conyuerur, anno regni sui vicesi- 
ino, u-ritti n in the book called Doomsday, under the title de 
terra, regis; and these are all held in uneit. t demesne at this 
day;*but those: which were given away by Edward the Confes¬ 
sor* and which arc not written in the book called Doomsday, un¬ 
der the title de terra regie, an not ancient demesne. And a re- 
spondeas ouster was awarded. 

% a recovery <f the hind at common law, it becomes frank-fee 
forever; but a recovery against the tenant is rcversablc by the 
lord, by writ of deceit; and such a rt covery makes it only frank- 
fee, quamdiu it continues unreve rsed: but w hen it is reversed, it 
becomes demesne again. Vide 5 E. 3. 61. 4 Inst. 270. 

Moor, pi. 285. 


Issue of ancient 
demesne liow 
triable. 


Ancient de¬ 
mesne is tlie land 
under the title de 
Terra Hegis in 
Domesday Book, 
and no other. 

F. X. B. 98. a. 
Fitz. Ancient 
Demesue 12. 


Br recovery at 
common law it 
becomes frank- 
fec. 21 Edw. 3. 
40. b. F. B. 
19 D. 


ANNUITY. PENSION. [58] 


1. ANONYMOUS. 

[Trin. 7 Will. 3. in Scacc.} 

THE king cannot grant an annuity, for his person is King cannot 
not chargeable as the person of a subject; but if he °K an i 52 .^' 

grant it dut of his excise, or any branch of his revenue, it k. iher92. b. 
is good; for there is somewhat therewith chargeable. 

Per Barones Scaccar. 
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A ITEM.. 


Pension issued 
out of nn a|»i>ro- 
priutiou by pre¬ 
scription, suable 
in the Spiritual 
Court. Vide 
Prohibition. 

1 Cm. C75. 

1 Mod. 218. 

1 Vent 3 , 120, 
265. 335. 

2 Vent. 239. 
Coni. Dig. 3d 
tsd. vol. 6 p. 

129. Prohibition 
Ci. 11. 


[ 59 ] 


Show. 47. 

3 Mod. 266. 

Kul tiel parish is 
a good plea in 
appeal. Caith. 
54. C. mb. 139. 
Holt 61. Trent- 
27. 


2. SMITH r. WALLIS. 

[Pasch. 1C Will. 3. B. R. 1 Ld. Ravm. 5S7. by the name. 
Smith v. Wallett. S. C. but not S. IVJ 

A Pension out of an appropriation, tnmigh by prescrip¬ 
tion, is suable in the Ecclesiastical Court, for it etiuld 
not begin but by the grant and institution of spiritual per¬ 
sons. And therefore if the duty be traversed, it may lie 
tried there; per Holt Chief Justice, upon a motion fora 
prohibition. Vide 1 Vtntr. 120. 3 Cru. 075. Where it 

is a pension by ordinance of the bishop ac ting as judge; 
ordi nonius <V cunstituinius ; and where by concurrence ol 
the bishop co-operating with the; patron. Vide, A\ Ur. 52. 
Res. 47. 3 Cro. CIO. the church itself charged. I Inst. 
2GG. such annuity cannot be released to the ordinary be¬ 
cause it is temporal (a). 

(a) Vide Sir. 878. 


APPEAL (a). 


1. ORBET r. WARD. 

[Mich. 1 W r . & M. B. R. Intr. Hill. S & 4 Jac. 2. Rot. 101 8.3 

APPEAL of murder for killing her husband, against 
the defendant, nuper dc pnrorhia Sancti Jacobi Wcstm. 
in com. Mid. gen. The defendant in propria persona venit, 
and craves oyer of the writ and retorn, and then per A. D. 
attorn, suum pleads in abatement, that there is a parish 
named St. James within the liberty of Westminster; but no 
parish named St. James Westminster only: To which it was 
demurred, and the cause was adjourned till next term, 
when it was adjudged for the defendant. For first, the 
demurrer confesses the matter pleaded in abatement, viz. 


(a) Vide 5 Bur. 2643. where the practice on appeals appears very much at 
length. Vi. also 5 Bur. 2798. 


Appeal. 
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That there is no such parish, which is a good plea. 2dly, in appeal de- 
Thu plea being In aLorney, ought not to have been re, 
reived; and though it is received, yet it was wrong, arid nn. l'Liil. 79. 
therefore void. The <oeseejuenee is, that the cause i» dls- 1 ' 0st - c ~ 
continued by the adjournment. 


2. WILSON p. LAWS. 


[Trin. 6 W. & M. B. R. 1 Ld. Raym. 20. S. C.] 

I 

» 

U lLSOX brought an appeal of murder against John 
Law* for killing his brother Robert Wiison, and declares 
against the defendant, for that lie in puruchia Sancli 
JEnidii in Cimjn's , (such a day.) iirc.a huram primnn post 
meridiem cjusdem din , did assault, <Vc. in super supe- 
riorem partem rcutris juxta pert us & mitiium corporis percus- 
sil , pupugit , inform it dims fi vu/nns morlule, 4 - c. De¬ 
fendant ( raved inp r of the writ of appeal and the retorn, 
and then demurs in abatement, and pleads over to the fe- 
lonv. After several exceptions taken to the return were 
overruled, .Justice (ides E>/n held. That if the return had 
b(*ni naugiit, the defendant's appearance could not have 
helped it; for appearance helps only when the party 
comes in and pleads to issue, not when the party conies 
in and challenges the process upon the account of its de¬ 
fect. Vide 1 Ru.7W. liul. 142. 2 Cro. 28*1. Ych. 204. 
After this several exceptions were taken te the declaration. 
Upon which it was ruled per Cur. 1 st, That eina ho ram 
prirnnm was as * certain as can be; for the law does not tie 
a man up to an exact minute. 2diy, That the description 
of the wound in superiorrm. &v. could not be more cer¬ 
tain. 3dlv, That pi miss 'd pupugit , (V wfuravit dans ei 
module minus, was better and more cet tain than if it had 
beetle/ dedit, as the other side would have had it. 4thly, 
That the fact is well alleged in a parish, though the sta¬ 
tute of Gloucester requires the vill should be set forth; for 
the parish shall be intended a vill; and though there may 
be more than one vill in a parish, that shall never be sup¬ 
posed. And therefore if the case happens to be so, it 
must come of the other side to shew it. 1 Inst. 125. b. 
Judgnaent to answer over. 

N;B. The ease of Widdrington versus Chariot on, Trin. 
11 Ann. In appeal adjudged contra upon this point, per 
Parker C. J. Powys dy Eyre contra Powell. 


4 Mod. S90. 

Post. 589. Ap¬ 
peal of murder, 
defendant de¬ 
murs in abate¬ 
ment. Cro. Et. 
196, 495. Stain. 
98. h. 1 Buist. 
143. Erroneous 
process is aided 
by appearance, 
a here the party 
comes in and 
plead.- to issue; 
otherwise,a tiere 
he challenges the 
defeet. 9 II. 5, 
2. 1 Vent. 7. 

Show . Hep. 320. 
Staiuf. I. Skin. 
443 £.41*. f>51. 
Comb. 293. 
CaHli. 331. 
r> Salk. :;t;o. 

Molt (12. Hep. 
B. U, '1 emp. 
Hard. 31,9. 

[* 60 ] 

What is sutii- 
eient certainty 
in count in ap¬ 
peal. 1 Buist. 
80. 82. 2 lust. 

31T, fce. Pa¬ 
lish shall not be 
inti nded to con¬ 
tain more than 
one vill. Cartii. 

ir. 
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Appeal. 


3. ARMSTRONG r. LISLE. 


[Hill. 8 Will. 3. B. R.] 


Appeal of death 
by bill exhibited 
at the sessions of 
gaol-delivery, 
and removed in¬ 
to B. K. by eer- 
tiorari. Skin. 
670. S. C. 

Comb. 410. 

Kely. 89. 93. 
Curth. 394. 

Cases B. K. 

108. 109, 157. 
Holt 65. 


Post. 4i". 


[ 61 ] 


2 John. 222. 
1 Roll. Rep. 
268. 

The King'* 


LISLE was indicted at the sessions of gaol-delivery 
for tlie county of Cumberland, for the murder of Richard 
Armstrong, and was thereupon tried and comicted of 
manslaughter. Immediately after the verdict John 
Armstrong, brother of Richard , put into court a hill of 
appeal of murder, and prayed by his counsel that it might 
be received and tiled, and that the defendant might be 
thereupon arraigned. But before the appeal was ar¬ 
raigned, Lisle demanded the benefit of his clergy: And 
then the bill of appeal was by the appellant's counsel read 
in open court, and Lisle appeared to it and prated to be 
bailed, but refused to plead; upon which he was reman¬ 
ded to gaol (/uoust/ur, This whole proceeding was en¬ 
tered upon the record of the indictment, together with the 
conviction of manslaughter, and returned into II. R. upon 
a certiorari , and the appeal was also returned, but upon 
the record of that no mention was made of any proceed¬ 
ing. Lisle was also brought up to the bar by habeas 'or¬ 
pin, the return whereof being read, the appellant moved 
for a copy of if. Etper Curiam, It must be first filed, for 
it is not before us till filed, and we can order nothing con¬ 
cerning it till it is before us. 

Being tiled, the appellee prayed his clergy: to hinder 
which the appellant took exceptions to the indictment, 
comiction, and trial. Et per Cur. 

Th is is the king's record, in which you cannot assign 
errors: You are a stranger: and perhaps the prisoner has 
released these errors to the king; and you have no war¬ 
rant of attorney filed, and ought not to speak or be hoard 
in the cause. 

Nevertheless he was not admitted to his clergy this day, 
and it was moved lie might be hailed; hut the. appellant 
opposed that, unless he might be permitted to arraign the 
appeal, or unless the appellee would give hail to the ap¬ 
peal ; for if he should get at large before the arraignment 
of their appeal, they could have no process against him'to 
bring him in again, and so the appeal would be lost. 

Et per Cur . An appeal by bill is always against one in 
custodia, and he must be in custody, or else you cannot ar¬ 
raign him. 

Then they urged, he ought not to be bailed, because he 
was found guilty of manslaughter, and no clergy allowed. 
Sed per Cur. Justices of oyer and terminer cannot bail 


one^mnvicted of *** suc ^ case > this Court may do it at discretion. 

manilaugbter. 
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• Accordingly he was hailed generally on the crown-side 
tb appear dc dir in diem,. 

At another t!ay Mr. Solicitor GeneraI prayed judgment 
for the king against the. prisoner on the. indictment: And 
the defendant being asked, what he had to say why judg¬ 
ment should not pass against him, prayed his clergy. 

Et />cr Car. Had the defendant prayed it at the session 
of gaol-deli\ery, it could not have been denied him there: 
Now he is here, we cannot give judgment against him 
without asking what he has to yiy why judgment should 
not he given: Nor ran we deny him here v\ but could not 
have been denied him there. Hereupon his clergy was 

allowed him, and lie was tried by the ordinary of -, 

who ga\e him a psalm to read, whereof he read the first 
verse: and then Sir Sumac/ si*try asked the ordinary, Ec- 
git irl non*.' w ho answered. Is git. Whereupon the exe¬ 
cutioner burnt him without me baron the hrawn of the. 
left hand, and then the appellee prayed to he discharged. 

Sr/pf r Cur. Vmi inu-l -iill-tnnd upon your recogni¬ 
zance, and if you would di-charge the appeal, you must 
sue a yrirt flfins against the appellant, and if he doth not 
appear, non-uit him. Hereupon a scire facias was taken 
out returnable at a < unm *n day: And no return bei :g 
made ! y the sheriffi the prisoner moved again to be dis¬ 
charged. 

S.d/jcrC'iir. You nui.-t take a new day, and procure a 
return, unh -s you cm g-*; the appellant to appear gratis. 
as he may if he pleases; and accordingly the appellant did 
appear. 

* And now it was tpiesf ioned, Whether the appellee 
ought to be arraigned again on the hill o! appeal. Et per 
Car. The appellant must arraign the appellee </c n r.o, hut 
is not to make a new count; for the arraigning .t is no 
cernm.‘iicer hut a revivor thereof, like a re-summons. 

I V/- 2 II'>. !!</). 478. 

Upon tliis (he appeal was arraigned in French by the 
appellant’s counsel, who read the count, and therein the 
word wound was used, which Holt C. J. took notice oi and 
disliked, not being French . 

. And now the clerk of the crown going to arraign him 
likewise, it was objected by the appellee s counsel. That 
tin* a’npeal being commenced before justices of oyer and 
terminer. .and not by them determined, was the re fore dis¬ 
continued, and so no appeal depending: And that this ob¬ 
jection came in proper time now; lest they might, by the 
arraig-jnent being completed, he estopped. 

Sedper Car. Though the appeal was sine die. yet it was 
not discontinued, and the return of the certiorari makes a 
continuance, and is sufficient to continue it against the 
prisoner. 

Salkelo, Vol. I. 


C->. V.ntr. 
Post. 103. 


r, n>.ut. us 

Sty 1.371. 


Arraignment o> 

appeal. 
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Appeal put sine 
die, ami not dis¬ 
continued. 


1? 
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Afvrai.. 


Then it was questioned, On what side the appeal should 
be arraigned? Ei per Cur. 

A civil c ause is ahvavs on the plea-side, unless it come 
in by attachment. And Mr. Jlston said. Appeal, whether 
by writ or bill, was always arraigned in English on the 
plea-side, unless it came in by certiorari; for then it was 
on the crown-side. 

Accordingly it was ruled in this case, but not to make a 
precedent. 

And now it became n question, how the appellant ought 
to appear and prosecute ? \Et per Cur. 

Must be com- Every appeal must be commenced in person, but may 
l ,e Prosecuted by attorney, unless where wager of huttai! 

Ktp.4.'. lies; in such case he must commence in person and prose¬ 
cute in person also. But where there is no wager of hat- 
tail, there it may be prosecuted by attorney. r >r which 
there must be a special warrant of attorney tiled: Audit 
the plaintiff appear by attorney, when he ought not, Vr. 
this is a discontinuance. 

uiuid"r #PPChl ^ ' v:is u ^° moved that the appellee might he hailed. 

And the Court held he must he committed to the mar¬ 
shal. upon the appeal, and the hail must he corpus pro 
empure: And that the recognizance may he either to the 
king or to the party, as it was in Primrose's case: yet it 
was held the better course to take it to the king: and so 
it was done in this ease. 

At last, upon the appellee’s prayer, lie was allowed to 
bland upon the old recognizance till another day, that he. 
might have time to find hail, and to plead, and every thing 
to be entered as of this day. 

At the day appointed the appellee pleaded the indict¬ 
ment and conviction of manslaughter at the sessions of 
gaol-delivery, which was removed in JJ. II. and that no 
judgment was thereupon given; and that at the time of 
the conviction he was and yet is a clerk, and then prayed 
his clergy, and offered to read as a clerk, if the Court 
would have admitted him thereunto: and that afterwards, 
sc. die Luna prox. post crostinum Pur. Bento: Aluriic Virg. 
last, being demanded by this Court, Why judgment should 
not he given against him? he prayed the benefit of clergy ; 
which being allowed, he read as a clerk, and was burnt 
in the hand, proutper recorder., with the usual averments; 
and as to the felony and murder he pleaded not guilty. 
r l he plaintiff replied, that he demanded the appellee to 
plead at the sessions of gaol-delivery, and that he refused. 
JTo which the appellee demurred. 

£ 68 3 The replication being naught and merely impertinent, 

the question was upon the bar, viz. Whether a conviction 
of manslaughter, on an indictment of murder, aud clergy 
allowed thereon, could be a bar to -in appeal precedent or 
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concurrent with the indictment? For both being returned 
.of one sessions, which is but one day in law, the appeal 
was concurrent at least with the indictment, and prece¬ 
dent to the convict ion thereon; so that this was insisted 
on by the counsel for the appellee to be a ease at common 
law, and not within the 3 //. 7. c. 1. which extends not Yeiv.ao*. 
to an appeal antecedent, but subsequent to the indictment. 

Set/ per Cur. 

At common law, au/cr foils convict or nenuit was a good Conviction of 
bar to an appeal, lor no man syiiic ought to be twice en- uith clergy had 
daiigerod for the same ollencjr and so the law vrould be •» a good bar to 
at tiiis day, had not the 3 11. 7. c. I. altered it; by which ceiient^eoneor- 
arquit or convict on an indictment is made no plea in an rent, or sub*e- 
appeal, unless clergy be had thereupon. The words of *° 

the statute are general, viz. in an appeal , without saying, were not had by 
brought or to be. brought; and therefore extend to all ap- 
peals, whether subsequent, or antecedent, or concurrent, stamf.98. Hal. 
And as for the having of c lergy, it has been adjudged, that **•-, c,,ron - 19 °- 
praying of c lergy is having of clergy, within the statute; Keiyn* Rrp. 94 , 
for by praying, the prisoner has done all that he could; 107. 2 Leon, 
and the default or delay of the Court in not granting ji 1 16> 

when they should have granted it, ought not to turn to his 
fkrejudice. Here w as indeed no regular prayer made to 
have clergy at the gaol-delivery, because the defendant 
was never called to judgment by the Court: And if the 
Court will not proceed to judgment, and ask the party 
what he can say "why judgment should not he against him, 
whereby he has no opportunity to pray his clergy, it is the 
default of the Court, and not of the party, and therefore 
, shall not prejudice him: And the plea in this case was 
held a good bar to the appeal (a). But the appellee was not 
discharged till Michaelmas term following. 

(«) 11. acc. 5 Bur. 2798. 


4. WILMOT r. TILER. 

[Pasch. 13 Will. 3. B. R. 1 Ld. Raym. 671. S. C. Com. 109. 

S. C.] 

APPEAL of murder by writ, and there was but ele- in writ of »p- 
ven *days between the teste and re torn of the writ; dc- j;fteen W «%« be- 
fendant pleaded a conviction of manslaughter, and clergy tween testeand 
allow ed. El per Cur. The fault of the retorn is cured ^jeadroBbTchieC 
by the defendant’s appearing and pleading in chief; for the Sid. 406. 
reason of fifteen days between the teste and retorn of ori- b^r. 41 * 
ginals,*is to the end the defendant may have time enough s. c.448. ' 
to come hither, computing twenty miles to a d.ay's jour¬ 
ney ; according to which allowance, if the defendants be 



63 J 
[64] 


Appearance. 

in England, thcv linvc time enough to come hither. VvU 
2 Ind. -207. Brad. lib. 3. 136. lib. 4. 230. If the de¬ 
fendant would take advantage ol'llii- defeet, lie must plead 
specially, as in an assize, ninit attach. f n r la j<wr>. I fit 
12 E. 4. 11. 9 E. 4. 13. 1 1‘nitr. 7. And linal judg¬ 

ment was given. He pleaded the same plea as in .Inn- 
•trvng and Elsie, only that clergy was regularly allowed. 


A.nto ft Pl.un- 
tiffnr >1 >* 
in list cunt i'. 


pci’s iii. Mini nut 
m .ittu:'in'\. It 
the phuntit!' be 
not |vv ir't tic 
Way lie ot-nmml- 
«ri and nonsuit¬ 
ed. but uch 
ntiiiSuit i> not 
pets motors . In-, 
cause bctbi”. aji- 
p(a:s<"C'. ( n> 

fei. tVV>. Co. 

Lll I.J? a. 

4 Mod. 'J'J.S. C. 


b. LOlW irs C.1SE. 

[Pasch. 4 Ann. B. H-3 

IN an .appeal of murder, (linllcr t die red a warrant of at¬ 
torney n r to;- plai.itilf. hut that was disallowed, because 
the plaintiff must < <unt in person. Then be f arraign¬ 
ed the appeal in En tu h. a; <1 delivered in the roll in 
Eat in; upon reading w.’a ivof. the O mrt oh«er\ed llie 
plainti-f countf >1 /> r ■,(!■.>*■,i. .<.-n uu. Aral the Court held. 
1 st. That this ha i .-e.n a di-ro.itiim.o.re. if the plaihtill 
himself had ■ t neon present in rour* at the same time: 
hul if he had been ahs- nt. the pi ii* ii'T n:ii;kl ha\e heen.de- 
niitnded and nonsuited: v« t sin o mnsiiil had not heej 
peremptory, for it is hut a non- nt hefu-e appearance. 
2 dly. The Court allowed the w-'mI- /nr'.lirn. sunm to 
be struck out. because it mad** tbe t -not ;e_rree,ihle to the 
truth; and the parchment was not a record in court 
till filed. 


APPEARANCE. 


ANONYMOUS. 

[Mich. 1 Ann. B. R.} 

csT^iv^Ditered" HERETOFORE, when a writ issued out of B. R. 

npontbernllL i* was entered upon a roll, so that though the officer 

IDur. 468. did not return the writ at the day, yet the defendant 

might appear at the day, and should he received so to do; 

either to save a penalty, or his inheritance; and so they 
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did in the Common Pleas; they entered the writ upon a 
roll, hy wa\ of recital, viz. Dominus Rex misit breve suurn 
clausum in hue verba. <Vr. Per Halt Chief J ustice. 


APPORTIONMENT & DIVISION. 

/ 


[ ] 


1. COUNTESS OF PLYMOUTH r. THROGMORTON. 

% 

In Error. 


Villi' Rpcor<?, 
pot. ?rs. 

('otub. C7. 


QHill. 3 Jac. 2. B. R.] 

LX debt; the plainlilf declared upon a writing, where- Entire contract 
by .the defendant's testator had appointed the plain- ( ‘j“'" l0t ,J , ^ 1( ' ) j VI ' 
IMF's testator to receive his rents, and promised to pay 15 . 3 . s. v. 
him 100/. per annum tor his service, and shews that the 
defendant's testator died three quarter.' of a year after, 
during which time lie served him; and demands lb 1. for 
the three quarters; judgment for the plaintitFin C. B. hy 
nil die. and now upon error brought, Serjeant Holt argued, 
that without a full year's service nothing could he due, 

#and that it is in nature of a condition precedent. If 1 
lease lands for years, reserving 20 /. rent yearly, and at 
the end of three quarters he evicted, lessor shall have no 
rent, for rent shall never he apportioned in respect to 
time; so it is of wages, annuity and debt. Annua rue de- Hetl. 53 . i,it. 
bit uni judex non sepnrat. This being one consideration and 
one debt, cannot be divided. Judgment reversed (a). 3 Co. s*j. V. 

(a) Vide 2 Bl. Rep. 1221. II. Bl. 249. 3 Vin. Jib. 8. 


2. HAWKINS ». CARDEE. 

|[Mich* 10 Will. 3. B. R. 1 Ld. Raym. 360. S. C.] 

A. Having a bill of exchange upon B. indorses part 
of it to J. S. who brings an action for his part, and i„ ( jorwe of ’part 
the defendant demurs, because the contract cannot he of the sum in a 
divided. And JVorthey argued this was founded on the 
custom of merchants, and there may be such a custom in action without 
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Apprentice. 


oth ( n' nB rt to be tra< * e * Scdper Holt Chief Justice, Whore a man’s con- 
Mtiliu^^Vhcrc tract has subjected him only to one action, it cannot he 
H. by his con- divided so as to subject him to two. If the grantee of a 
hunsviitone rent-charge levy a line of part, he cannot compel the in¬ 
action only, it nant to attorn; yet if he devise part, the devisee shall 

cannot be dm- c | j s trniii. If a feoffment bo made to a man and his heirs 
ded,so as to sub- 

jecthini tot»o. with warranty, and he makes a feotJincnt to two, tlie war¬ 
ranty is gone. If two take lands jointly with warranty, 
and one makes a feoffment over of his part, the warranty is 
gone ns to him, hut remains to the other so as he may 
vouch for his moiety'. iVit by common law, if they had 
made partition, their warranty was lost. In the principal 
case, the plaintiff* should have acknowledged satisfaction 
for the rest. 


1 lust. 385. a. 

2 Wils. 26:2. 
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APPRENTICE. Vide Title Orders 

< 

of Justices. Post. 


show. Or- 

i!i r ot justices, 
that cM-cutor 
shaii keep testa¬ 
tor's apprentice, 
quashed. GMod. 
lO.i, 1G4. 

1 Show. 76. 
a Mod. ‘270. 

2 Salk. 491. 
Ravin. 65, 67. 

1 ljfcv. 84. 

2 Stran. 1266. 
Cro. Eliz. 55.1 


llv custom of 
London, execu¬ 
tor shall place 
testator’s appren 


1. THE KING r. PECK. 

[Mich. 10 Will. C. B. Ii.] 

II. Took an apprentice in husbandry', according to 
the 5 Eli:, and died before the time of apprenticeship 
expired, leaving him impotent and a cripple. The jus¬ 
tices of the peace at sessions ordered the executor to keep 
the apprentice; but this was quashed in B. R. because of 
the great inconvenience that might follow; for it maybe 
the executor has not assets, and lives in another country. 
And Eyre J. said. That an apprenticeship was a personal 
trust between the master and servant, and determined by 
the death of either of them. And by the death of either of 
them, the end and design of the apprenticeship cannot be 
obtained; and it may be the executor is of another trade, 
lie admitted c ovenant w'ould lie against the executor; but 
in that there is no inconvenience, because the executor 
may make his defence hy' pleading no assets, or debts of a 
higher nature. Holt. Chief Justice said, That by the cus¬ 
tom of London in these cases, the executor shall put the ap¬ 
prentice to another master of the same trade. And that 
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• in other places it would be very hard to construe the death tice t0 another 
of the master to be a discharge of the covenants; he said, 
it. had been held that the covenant for instruction failed, 
but that he still continues an apprentice with the executor, 
quoad maintenance. Adjoumatur. Vid. 1 Ijcv. 177. 1 Sid. 

216. The executor is liable in covenant, if he does not 
instruct him, or find him another master. 


2. THE KIN'j v. FOX. [673 

[Pas. 11 Will. 3. B. R.j 


INDICTMENT for u-ing the trade of a tailor, not Service of sp- 


havii g served an apprenticeship seven years, was 
quashed, because only said, Not having served as an ap¬ 
prentice infra rrgnnm Anglin out Wulliutn; for it may be 
he did so beyond sea; and if it were anywhere, it suffices. 


premiership be¬ 
yond sea, suffi¬ 
cient to enable 
II. to use the 
trade in England. 
Post. pi. 5. 
Mod. Cases 128. 
Cases B. K. 251. S. C. 


3. DILLAN’S CASE. 
[Hill. 11 Will. 3. B.R.] 


THE Court hejd, 1st, That justices may discharge an Jurisdiction «t 

justices over the 


apprentice, and may also order a restitution of the mo¬ 
ney within the equity of the statute (a). 2dly, That if 
the master, being bound to answer at sessions, does not 
jfppear, it is a forfeiture of his recognizance; but vet at 
the same time thejustices may proceed to make an order 
against him. 

(a) 5 Elix. r. 4. Vide St. 20 G. 2. c. 19. 


master. Post. 
f.8, 490, 491. 

1 Saund. 013. 
Cases B. It. 498. 
S. C. Ilolt 6S. 
Rep. B. It. 
tump. Hard. 101. 


4. ANONYMOUS. 

[Hill. 11 Will. 3. B. R/] 

THE justices may force a master to take an apprentice. Justices may 
for by the statute the justices are to put them out, and ^t'e j'n Lpprei^ 
therefore must be construed to have consequentially a tire. Put Molt 
power to contpel the master to receive him: And if the r tl, » tthp 

1 . r - r sessions have not 

master turn lnm away, they can make lum refund. 1 Eez '• originally juris- 
191. Upon an order made at the sessions to discharge dictiuu u> Ua-^ 
the apprentice, it did not appear that he applied himself tice. Show. 76. 
first to a justice of peace; and Holt C. J. was of opinion, 
the justice has power to make an order; and if obeyed by >v - " 5 ' c lmp. 3 © 
the master, then the sessions can have no power; if dis- 
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■<r. ,U 'i 1 s',nig obeyed, then the justice, upon complaint, may hind the. 
c'irt. n«. master to the sessions; and that the sessions have no power 
6:t - _ otherwise. Turton and Gould, cunt. That lie could not 

il/\. 84 .* S bind over. Adjournatur. 

S S:.lk. 491. 

1 Ss.iund. jli. 10 Mod. Cases 164. Carth. 94. Skin. 114. 


5. FRQTirS CASE. . 


[10. Will. 3. at Surry Assizes. 1 Ld. Raym. 738. S. (\j 


Service beyond 
sf:> l’mm 

5 l'liz. Ante 
pi. 2. Hull 070. 
S. C. 


'll. Served seven years as an apprentice beyond sea. 
hut was not hound. This is suflicient to excise him 
from the penalties of a Eli;, per Holt C. J. at Surry 
Arizes. 


[ 68 ] 


Ante 67. Sr>- 

*>ions n.ay di,- 
chnrjre sippn-n- 
livr i,y original 
drill r, and order 
money to In re- 
tnrneil. 1 Mod. 
d. vis?. 1 Sautid. 
Jl i. Contra pi. 
•1- l’rt.,t. 4'.'0, 
sCU. Ear. 5.i. 

1 S;,und. 314. 

2 s !t lk. 470, 

I'.t J, 4‘tl S. C. 


6. THE KING z. JOHNSON. 

[Trin. 13 Will. 3. B. R.] 

EXCEPTION was taken to an order for discharg¬ 
ing an apprentice. 1st. That the complaint wa> made 
originally at sessions without any pre.v ious application to 
a t-inglc justice out of sestdon.-. And 2dly. That the jus¬ 
tices had ordered money to he returned. And now Holt 
C. J. delivered the resolution of the Court, That the order 
was good. If it had been anew question, he should have 
held a prior application to some justice out of se-sions 
necessary; but after so many orders aflirmed in thi. 
court, which have been otherwise; it is too late to un¬ 
settle that now (n). As to the second point, he never 
doubted that, for it is a power consequential upon their 
jurisdiction to discharge (//). 

(a) It. arc. Str. 143, 704. Ca. Temp. Ld. liar. 101. 

{!>) It. cunt. Str. 69. It. acc. 2 Itac. Ab. Ala. and Ser. 


1. IxTER IXH ABIT ANTES PaROCH. CASTOR AND AlCLES. 


[Mich. 13 W.3. B. R. 1 Ld. Raym. 683. S.C.] 


Apprentice is 
not assignable. 
Ante 66. 

2 Salk. 491. 

1 I > v 84. Can¬ 
not he bound nor 
discharged with¬ 
out deed. 


A Poor child being hound at Castor , his master there 
assigned him over to another master who lived in Aides ; 
and it was held, that the poor child should gain a settle¬ 
ment at Aides where his second master lived; for though 
the apprentice w.as not assignable, yet that assignment was 
not merely void, hut, amounted to a contract between the 
two masters, That the child should serve the latter. So 
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-that this assignment is good by way of covenant, though 
it be not an assignment to pass an interest (a). Vide 3 Kcb. 
304. 21 H. 6. 21, 22. One cannot be bound an appren¬ 

tice without deed, nor discharged without a deed (6). 

(«) R. acc. Bur. S. C. 578. BL Re. 365. 1 Sess. C. 315. 
and many other cases cited, 3 Burn. Jus. 

(b ) R. cord. 1 T.R. 139. 


8. BARBER v. DENNIS. 

[Trin. 2 Ann. B. R.} 

A Waterman’s widow took an apprentice, who went «Mod. cas.cp. 
to sea and earned two tickets, which came to the de- Whatever »p- 
fendant’s hands. The widow brought trover for the 
tickets, and had judgment: for what the apprentice gains, master. and he 
he gains to his master; and whether legally apprentice or ™^ f h * ^ lf j^ tioa 
not, is no ways material, for it is enough if he be so de 579 . 
facta (a). 

\(a) R. acc. 1 Vez. 83. Vide Harg. no. to Co. Lit. 117. a. 

St.2 & 3 Ann. c. 6. 31 O. 2. c. 10. 1 Str. 582. 1 Vez. 48. 
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1. FREEMAN *. BERNARD. 

[Hill. 8 Will. 3. B. R. 1 Ld. Raym. 247. S. C.] 

ASSUMPSIT for hops; defendant pleads a submis¬ 
sion of all demands to the arbitrement of J. S. so 
as it be made and ready to be delivered by such a day, 
and that tiel jour (being before the day in the submission) 
J. S. made an award, and thereby awarded, That the de¬ 
fendant or his executor should release to the plaintifT, 
which he always was and is ready to do. Et per Cur. It 
was held, 

1st, That the award being pleaded to be made before the 
day, it is in conscquepce ready to be delivered, and its 

Salkeld, Vot. 1. 13 


Vide Record, 
page 783. 


Carth. 378. 
Assumpsit; de¬ 
fendant pleads 
in bar an award, 
that the defend¬ 
ant or his exe¬ 
cutors should re¬ 
lease to the 
plaintiff. Lot. 
524. 3 Mod. 
331. Comb. 

440. S.C. Holt 
79. Cases B. R. 
ISO. 3 Salk. 45 , 
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Akuitkemem. 

being ready to be delivered need not be averred. 1 C/#. 

Jt* I J» 

2 dly. That an award may be a good jdea in bar, though 
it be not performed, wherever the award does give a new 
duty in lieu of the toriner; fora submis.-ion implies a pro¬ 
mise to perform, so that the party has a remedy for that 
which is awarded; but where the intent of the award is 
not to discharge the old duty il.-t If. and given new one, 
Suit ban. !y to cau.-v a disiv^.nrgo of tlie* old duty, not by the 
aw.od iov if. I>ut by a release, its. in lilt-principal cm.-', the 
aw a;! is no plea in bar of the old duty. fj'his ;m.v the 
fniw ipd /"’int in this ch.'i ; am! quit-re. ij an award uie/ur- 
f<rnt‘ i. than"!) it gives a new dull/, ran bi a tsnod /dm after 
the time of jeerfirruatii e ila/istd I I it It f> II. 7. 1 1. Dy. 7 b./nr 
How <f counsel in thi.'- cu't .] (a) 

3dly, The Chief Justice seemed to think the award 
good, though no time was appointed for performance; 
for the law supplies the time; if there must be areijuest. 
the law says, it must be in convenient time after request; 
if there needs no request, but there must be a tender, that 
mu.-! he like wise in com enient time. Vote 7 II. 4. 30. 31. 

•kl.lv. He inclined to think that the disjunctive, fir <• 
hi' i-ueulor.'. might be helped, by construing that as to the 
executors void; Not but that an award may extend to cxi- 
rutors and bind them, vide 1 Vuitr. 21!.>. V 3 Cm. bb7, 
tJOU; but because the executors, as representatives, would 
be liable of course. 


(«; See observations on this point 
in Mr. h'yel's Treatise on ci wards, 
'24b. 

No objection can be taken to an 
award for want of certainty, because 
it appoints no time or place for the 
payment of a sum of money, though it 
be in the pow er of the arbitrator to ap¬ 
point a time for payment, or for doing 


any collateral act, because the award 
shall have a reasonable construction ; 
the party shall have a reasonable time 
to pay the money; a demand within 
a reasonable time shall be sufficient to 
entitle the opposite party to recover, 
and the place is perfectly immaterial. 
Kytl, 137. 
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2 . REYNOLDS v. GRAY. 


tx-v n. li. 120 . 

S On. dm-. 
•-MX 2 Sauml. 
l.X I lloll. 
Ab.\ 2t>l. pi. 
72. Apjioii.t- 
niL'iitof umpire 

by arbitrators, 

before tin; time 
for luakitj" the 


[Pas. 0 Will. 3. B. R. 1 Ld. Raym. 222. S. C.J 

A motion w'us made an for attachment for not perform¬ 
ing an umpirage of II. chosen by arbitrators who were 
appointed by rule of Court. And it was held by Hull 
C. J. 


That if arbitrators c hoose an umpire before the time al¬ 
lowed tin- their award he expired, it is i/iso facto void, 
though they absolutely resolve to make no award them¬ 
selves: and that when their time is expired, if the arbi- 
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.Ifators choose one, their authority is executed, and they award is expired, 
raimot revoke; or choose again, though the person elect re- suciTh,-,;^ '• rn 
fuse to accept. * A liter, if they choose their umpire up- revocable, and 
on condition that lie does accept the umpirage, for then ho 7'V’ T1 „ 

is not umpire unless he accept it. Roktshy doubted, who- in, 115 . nr., 
(her an express condition would make a difference, because 
it seemed to be implied (a). 17 f 21 r,r. 

I.utw. '..19 

1 Mod. 275. 1 Lev. 285. 2 Mod. 169. Raym.187. 2Keb. 562. 1 Lev. 302. 1 Dan. 5-i.S. pi. n. 


(a) The result of the different cases 
upon this subject appears to be as fol¬ 
lows : When the power of the arbitra¬ 
tors and umpire is limited to the same 
time, if the arbitrators do in fact make 
au award within the time, that shall 
be considered as the real award, and if 
they make none, then the umpirage 
shall take place, the umpire having no 
absolute, bur. only a conditional con¬ 
currence. Chu f v. Dave, Sir T. Jon. 
108. file Cowell v. ffaller, 2 Bnr- 
o lanl . A’. 11. 154. 1< is now finally 

determined, that arbitrators may no¬ 
minate an umpire before they proceed 
to consider the subject referred to 
them ; and tiiat this is so far fiom put¬ 
ting an end to their authority, that it 
is the fairest way of choosing an um¬ 


pire. 2 Term Rep. 645. It is not un¬ 
usual to insert a condition that the 
umpire shall be chosen before any other 
act. The arbitrators may choose an 
umpire after their own time, provided 
it be within his ; Burdett v. Harris , 
3 AV6. 387. Freem, 378. Adams, 
2 .Mod. 169. In tiie case of Tr inpet v. 
Eyre, 3 Lev. 236. 2 Ventr. 113. it was 
ruled, that the arbitrator's power was 
not expired by nominating an umpire 
who refused such nomination, being no 
more than a bare proposal unless ac¬ 
cepted ; contrary to the opinion of Pi.l- 
lavsuin Ch. J.—and of Holt in the case 
of Reynolds v. Grey. It does not ap¬ 
pear that there has been any subse¬ 
quent decision upon the point; vide, 
liyd 46, 58. 


3. B ACON r. DUBARRV. 

[Trin, 9 \Vill. 3. B. It. lntr. Trim 7. 1 Ld. Ravm. 246. S. C.] 


DEBT on n bond; defendant prayed oy<r: Condi¬ 
tion was, whereas there was a controversy between the 
plaintiff and the defendant, as attorney to J)c Rutter, con¬ 
cerning certain accounts between the plaintiff and I)c 
Roller; and the plaintiff and defendant had submitted the 
said controversy to the award of./. S. arbitrator, i 1 Dr 
Rutter stood to the said award, then the bond to he void, 
«V'c. JJpon nul agard pleaded, the award set forth was, 
that the defendant should pay the plaintiff 400 /. and 
that the plaintiff and defendant should mutually release to 
each other. To this it was demurred; and it was held 
per Cur. 

1st, I’liat the submission was good, though the defend¬ 
ant submitted for another; for one man may undertake for 
another, or be bound for another; but such submission is 


V idc . 

pu^e 787. 


2 Salk. 7nr. 

Sulm.lssion hr 
A. asaltonin 
lor 11. conr-rn 
inp; accounts hr 
tuccn 11. at»l ( 
flood to hind A 
hut not 11. 
donib. hi!h 
S. C. Skin. f,7‘i 
Cases U. It. 12'.' 
liarth. 412. 

Holt 78. 


3 neon. 62. 

1 lirotvn. US. 

2 lev. 6. Br. 
Arhit. 51. 

2 Saund. 237. 
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good only to bind himself, and cannot bind the other; be** 
cause iie is a stranger to the agreement of submission. 

Award pleaded 2 dly, That the award is not good, because, though the 
suptM^prseniiwis, defendant submitted, yet he submitted as attorney, 4 ex 
not t'liough mi- parte altcrius; and the matter which the defendant sub- 
!'* 8 '* t0 mitted was the business and controversy of another, sc. his 
6 Mod. 23-2.244. principal. 1 hat a release to the attorney is no discharge 
37° 3*Lev' iss as to the principal, therefore this release will not discharge 
344 . ’ such demands as the plaintiff lias against Dc Rutter; so if 

De Rutter is to pay the 400 /. he is to have nothing for his 
money: It makes the award of one side only, and not mu¬ 
tual (o). A liter , had the release been awarded to the de¬ 
fendant for the use of Dc Rutter or dc V super pramissis. 
And the award being not so, the pleading it to be made 
[71J dr 4’ super pramissis cannot mend or extend it. And as to 
Money i>aid on A'ichol's case, Hull Chief Justice said, It only proved, that 
ri i 7 'be 'pleaded money paid and accepted in pursuance of a void award 
as Accord and might be pleaded or taken as an accord, with satisfaction. 
•Kislacuon. Judgment pro defendant. 1 Ru. 253, 254. Sip. 44. Hub. 
49. “ 8 Co. 97. 2 Cro. 354 (b). 

(a) Vide A 'yd 147 to 154. The Hal gate, -2 Vcntr. 2-21. Comb. 21 ~. tc 
principal requisite to form the mutu- recite several grievances by the de- 
ality of an award, is nothing more than fondant to the plaintiff, and award the 
that the thing awarded to be done payment of money, without expressing 
should be ayiwa/ilischaige ofali future it to be in satisfaction, for that must 
claim by the party in whose favour necessarily be intelTded, Ilurbridge v. 
the award is made against the other Raymond, Rut. .ibr. A‘. 17. it mav 
for the cause submitted. It is sufli- now be safely laid down, that it is not 
cient to award a sum of money in con- necessary »ha! the award itself should 
sideration of a debt tong due, 8 ( o 98. express that a sum awarded to be paid, 
rha» all suits or controversies shall or an act io be done in favour of one 
cease, and one party shall pay *he other of the parties, shall be in satisfaction, 
a given sum, Strangford \. (ireen, 2 or that it should contain any equivalent 
Mod. 228. Cote's ca-e, Rol. .](>, A*. 10. terms, a discharge to the other t. ", * 
Harris v. fCuipe, 1 Lev. 58. or the necessarily be presumed, Kyd 155. An 
payment of a sum. and that the parties award to pay 7/. and the cods in a 
shall continue in friendship, Rol..irb. suit to the plaintiff, without directing 
K. 10. to pay for a trespass, firm lade release*, or using words of satisfaction, 
v. Cooke , Cro. Jac. 554. Hub. 49. held a good bar to an action of Ires- 
Freem. 205, 2C-6. to recite that there pass, 'Fundi oson \. Jiriskin, Cow. 328. 
had been dealings between the parties. An award for the defendant to pay a 
and that 40 /. tras due to the plaintiff, smn of money, and take his mare, fyc. 
and to award payment of that sum. from the plaintiff’s within a week, 
Elliott v. Chrvall, Lutir. 541. to award good. Cou p. v. ICust, t.utw. 589.— 
that the defendant should pay the (fuere. Whether, in the case of Bacon 
plaintiffs 10 /. for costs in a suit com- v. Duburrij, the release awarded would 
menced against them by the defendant riot now be constnuu\,secundumsul’jee- 
without cause, and that all suits and taw maieriani, to mean a release for 
differences should cease. Walmough \. the benefit of the party interested. 

(b) Vide 1 ff’ils. 28, 58. Corny ns 183. 
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4 . ANONYMOUS. 

[Pas. 10 W. 5. B. R.] 

WHERE an award is made by rule of Court, it shall what shall be 
not be set aside, unless there was practice with the ar- good cuu«e to set 
bitrators, or some irregularity; as want of notice of the by^tf 
meeting. Also you shall not take exceptions to the forma- Court, and what 
tity of it, but shall perform it. Per Holt Chief Justice (a). 


(a) Vide Kijd, c. 7. p. 226. In the 
case of Lucas ex dein. Markham v. 
Wilson, 2 Bur. 701. it was ruled, that 
submissions to arbitration, where a 
cause is depending, remain as at com¬ 
mon law*; and the stat. 9 & 10 W. was 
made to put submissions, where there 
was no cause depending.upon the same 
footing. Ld. Mansfield said, The Court 
will not at all enter into the merits of 
the* matter referred to arbitration, but 
only take into consideration such legal 
'objections as appear upon the face of 
the award, and such objections as go 
to the behaviour of the arbitrators. 
The same was likewise ruled in Waller 
v. King, 2 pt. Va. Liar Eq. 63. 
Greenhill v. Church, 3 Ch. Hep. 49. 
llrown \. Brown, Ca. Ch. 140. 1 1 ’em. 
157. Where a submission is by bond, 
4.\j*c. arid not by rule of Court, the only 
remedy against an improper award 
is by bill in equity; and it seems the 
ground*, for relief are the same as on 
submissions by rule in courts of cum* 
’Won law. 

• If, on cross applications to set aside 
the award and for an attachment, the 
court of common law is equally divid¬ 
ed, equity will interpose; Ward's case 
cited, 2 Aik. 155, S96. 2 Vez. 310. 
An award will be set aside if the refer¬ 
ence is to three or any two of them, 
and .two improperly exclude the third; 
or if the arbitrators have private meet¬ 
ings with one of the parties, conceal¬ 
ing them from the other; Barton v. 
Knight, 2 Vern. 514. or if the arbitra¬ 
tors tqss up for choice of an umpire, 
the umpirage will be set aside; 2 Vern. 
485. So, if the arbitrators differ be¬ 
tween the sums of 35 L and 95 1. and 


Jon. 179. Str. 301. 1 Sid. 54. 

the umpire awards 1501. his servant 
having previously given out that his 
master would award that sum; 2 Vern. 
101. pL 95. Anon. So, if the arbi¬ 
trators promise to hear witnesses, or 
wait till one of the parties is well, and 
do not; id. 251 So, if an arbitrator 
refuses to attend to stated accounts, 
and to defer making his award until 
the party can talk with him respecting 
them; Spetligue v. Carpenter, 3 ¥. W. 
362. or uses improper warmth, as to 
say, “ I will make you pay costs;” 
Ward’s case ante ; or when one arbi¬ 
trator said, “he should consider and 
judge on plain facts;” and the other 
replied, “ lie should not mind facts; 
but being convinced that A. had used 
//. ill, lie would mulct his representa¬ 
tives;” Chicot v. Lequesuie, 2 Vez. 216. 
(In the three preceding cases the arbi¬ 
trator was made to pay costs.) So, 
where the arbitrators will not proceed 
»ithout a sutn of money to be paid by 
the parties; and one party refusing, 
the other pays the whole; 2 Barnard. 
463. So, where the arbitrators appear 
to have an interest in the subject of 
reference ; Earle v. Stocker, 2 Vern. 
229. An award will also be set aside 
if material circumstances are suppres¬ 
sed or concealed from the arbitrators; 
1 Atk. 77. (64). S'. S. Comp v. Ham- 
stead, 5 Vin.Ab. 139. Where the sub¬ 
mission is by rule of Court, the Court 
will listen to an application to have the 
award sent back for reconsideration, 
on the suggestion that the arbitrator 
had not sufficient materials, perhaps 
to rectify a trifling or apparent mis¬ 
take ; Vide Champion v. Wenham, 
Ambl. 245. In Montejiori v. Monte- 
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Jiori, 1 Bl. Hep. 363. an aw ard that a him as a man of fortune, should be de¬ 
note, which one of the parties had gi- livered up was set aside, the aibitra- 
ven to the other to assist him in his tors being clearly mistaken in point of 
designs of marriage by representing law. 


5. GLOVER r. BARRIE. 


[Trin. 10 Will. 3. C. B.] 


Award that A. 
should beg P.'s 
pardon in such 
manner and 
place, as B. shall 
appoint, is void 
quoad hoc. 

2 Lutw. i;>:c. 

S. C. X. L. 

512. 


DEBT upon a bond conditioned that A. and /?. 
should perform an award; defendant pleaded no award 
made; plaintitF replied an award, which was that .7. 
should pay B. 60/. and that .7. should beg B.'s pardon in 
such manner and in such place as B. should appont; and 
that then each party should seal mutual releases. The 
Court held this naught; for the arbitrator was Jo deter¬ 
mine. and not to make B. his own judge in his own 
cause; and though the. time and place he but circumstan¬ 
ces, yet in this sort of satisfaction they make the most con¬ 
siderable part. Ergo the award was held void as to this 
part. 


e. 


ANONYMOUS. 


Av a; ,1 n,:u> 
iiti.ii i .i rui<> of 


< ;. i= ijUa-i 

part of tli'- rule. 

1 Lilt. 121. 


[Mich. 12 Will. 3. B.R.] 

WHERE a matter was referred by rule of Court 
to the determination of the judges of assize, it was 
moved that the judges' determination might he made a 
rule of Court. El per Holl Chief Justice: Where a mai¬ 
ler is referred to arbitrators by rule of Court, and they 
make their award, we compel a performance of it as 
much as if the award were part of the rule: so a'^iew 
rule is needless. • 


2 Lev. 285. 

2 Saurid. 129, 
1.13. Nelson's 

L.11 w. ier. sty. 

133, 136. Cro. 
Car. 26.1. Cases 
B. It. 512. S. C. 

[72] 

■\VtiiTeuinpirage 
may be made be¬ 
fore the lime al- 


7. MITCHELL r. HARRIS. 

[Pas. 13 Will. 3. B. R. 1 Ld. Raym. 071. S. C.] 

A submission to two, so as they made their award on 
or before the 29th of June; and if they made no award, 
choose an umpire: They chose an umpire on*the 29th; 
and exception was taken that they had the w hole twenty- 
ninth to make their award. El per Holl Chief Justice, If 
there be a submission to two, so as they make their award 
before Midsummer, and if they cannot agree, then to such 
umpire as they choose, so as he make his umpirage before 
Midsummer, and an umpire is chose accordingly; this is 
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. pood, and so will his umpirage l»e, if made; because the 
arbitrators bad determined their power before, by choosing 
an umpire. And so it was resolved in the case of J'uisle- 
,'Mt and Traverse: But if the umpire be named in the sub- 
m in-ion, lie cannot make his umpirage before the time 
given to the arbitrators to make their award in be expired. 
Judgment pro quer. nisi. 


lowed to the ar¬ 
bitrators) in ex- 
l>ired,aii(l where 
not. 1 Lev. 174, 
-15,302. Ante 
70. 1 Mod. 15, 
274. 2 Saunil. 
129, 132. 

2 Kub. 562. 

2 T. K. 644. 


8. BAILY r. CIIEESELEY. 


i l*as. 13 Will. 3. B. R. Comyns 114. S. C. 1 Ld. Raym. 

C74. S. 1’.] 

A submission was to an award by bond, and in the 
end of the condition of the bond was this clause: And if 
the ob/iyor shall ronsrnt that this submission shall be mode a rule 
of'Court; that then, &,c. Upon motion to make this sub¬ 
mission a rule of Court according to the new act of parlia¬ 
ment, it was opposed, because these words do not imply 
bis consent; but if he would forfeit his bond, he need not 
^et he made a rule of Court; yet because this clause could 
no inserted for no other purpose, the Court took these con¬ 
ditional words to be a sufficient indication of consent, and 
made the award a rule of Court (a). 

(«) Vide 2 Str. 1178. 


SubniLsii.n tii 
award, made a 
rule oi ruurt, 
tlioupli the con¬ 
sent v. as only 
condiconsd. * 


9. FORELAND r. MARYGOLD. 


£Trin. 13 Will. 3. B. R. 1 Ld. Raym. 715. S. C. by the 
name Foreland r. Hornigold.] 

- i/fr T upon a bond to perform an award: Defendant 
pTeuds no award made; the plaintiff replies and sets 
forth an award with a profert in Cur. and there were mate¬ 
rial omissions. The defendant craved oi/er, and demurred 
for the variance between the award set forth in the replica¬ 
tion and the oyer; and in the argument it was insisted for 
the plaintiff That in debt on an award the plaintiff need 
not set forth more of the award than makes for him. 1 Sid. 
161. , 1 Lev. 162. To which it was answered, That true 
it is, in debt.upon an award the plaintiff need not set forth 
more than makes for him; but it is otherwise in debt upon 
a bond, for there the plaintiff must reply the whole award. 
Holt C. J. In debt upon a bond (a) to perform an award if 


Tu i!i !,t u]Nin 
bond l.» [icrfiii'iu 
uu award, omis¬ 
sion in tin. ivjdi- 
culiim ol a voul 
{>ai'l ot llic aw uni 
is no variance ; 
oiIk rw iso if not 
void. 1 t^'v. 

1 Kt'b. 

1 S,d. 161. 
24. fust, 
llolt 80. 

12 Moil. 


132. 

758. 

5 lev 
497. 

s.c 


533. S. e. 


(a) Vide 1 Bur. 278. It was there need to state in bis declaration any 
said per Curiam, that in an action of more of the award than supports his 
debt upon an awakd, a man has no case; aud ruled acc. 
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nut aganl fail be pleaded, and the plaintiff replies) an awards 
^/r. and issue is thereupon; in such case, if there is mate¬ 
rial variance between the award given in evidence, and the 
award set forth in the replication, it is against the plaintiff; 
but if the variance be only by omission of that which is 
void, that is not a material variance, being no material 
part of the award. Here the variances are by omissions 
that are material; therefore judgment must be for the de¬ 
fendant. Note also, if the plaintiff had not made a pro- 
frrt , the defendant's way had been to have pleaded nut tiel 
agurd. 


10. DAVILA v. ALMANZA. 


QPas. 1 Ann. B. R.j 

ofTcforcnce lUle A matterwas referred by consent at nisi prius to the 
made at nisi pri- three foremen of the jury; and before the award was 
us. s. C. K»r. ma{ ] e one of the parties served the arbitrators with a sub - 
Davila v. Did- poena out of Chancery, which hindered the proceeding to 
B a R°408 C ** eS ma ^ c aw ard. And the Court held this a breach of the 
1 ‘ rule, and granted an attachment, nisi causa («). 


(a) Tn the case of Rex v. Wheeler, 
3 Bur.1256. an attachment was award¬ 
ed against the defendant, wfio, after 
moving unsuccessfully to set the award 
aside, paid the money awarded, and 
filed a bill in equity against the other 
party and the arbitrator; he w’as re¬ 


ported in contempt: but, upon his 
paying all costs, the Court waived gi¬ 
ving judgment, and said, t! j attorney 
and counsel were equally guilty of the 
contempt, and more criminal; ami, if 
it ever happened again, they would 
proceed against them. 


11. MORRIS r. REYNOLDS. 

f Pas. 2 Ann. B. R. 2 Ld. Raym. 857. S. C. quad vide, as it 
seems the other Judges differed from lloit.j 

Reference to the UPON a submission to the award of the three fore- 
mnn °f the j ur y who made their award, the defendant 
guiarity of iht-ir moved to set it aside, because they went on without giving 
wWd'into *** him time to heard or produce a witness; and Hall Chief 
While award is Justice denied the- diversity, Pla. 4. He said, the arjiitra- 
dc ration of'the* *- ors being judges of the parties own choosing, the party 
Court, non-per- shall not come andsay they have not done him justice, and 
romance is no put the Court to examine it. AHler, Where they exceed 
3 Keb! , 446 . their authority; however the award was examined and 
Holt si. s. C. confirmed: and the plaintiff moved for an attachment for 
not performing it; and the Court held, that the non-per¬ 
formance, while the matter was sub judice, was no con¬ 
tempt. Then the plaintiif moved for his costs, and that 
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was denied. Upon which Powell Justice said, that seeing 
they c uld not give the party any costs, he should never be 
for e iimining into awards again (a). 

(a) See 2 Fes. 216. Str. SOI. 3 Aik. 644. 3 P. Wins. 361. 


12. ANONYMOUS. 


[Pas. 2 Ann. B. R.] 

H. Bound liimself in a bond to stand to the award of J. 
S. winch submission was made a rule of Court, accord¬ 
ing to the new act of parliament. The party, for whose 
benefit the award was made, moved the Court for an 
attachment for non-performance; which was granted: 
Pending.that he brought an action of debt upon the bond; 
dud now Serjeant Darnell moved that he might not proceed 
both ways; and likened it to the cases, where the Court 
stays actions on attornies bills, while the matter is under 
reference before the Master. Sedper Cur. The motion 
was*denied, and this diversity taken; where the Court re¬ 
lieve the party by way of amends in a summary way, as in 
the case cited, there it is reasonable; otherwise here where 
the plaintiff has no satisfaction upon the attachment. And 
the defendant was put to answer interrogatories. But, see 
Andr. 299. contra, and Cases Temp. Ld. Hurdwicke 106 ( b ). 


Upcn award 
made a rule of 
court, the party 
may proceed 
both by action 
and attachment 
at the same time. 
1 Keb. 130, 

138. 2 Keb. 

22. 576, 585. 
Kavm. 35. 
iW. 84. 


[74] 


(b) Vide 1 Vyd. 217. The Court will 
not stay proceedings in the action, 
^though the defendant is in custody on 
the attachment; Webster v. Bishop, 
Free. C/u 223. 2 Fern. 444. but if the 
defendant be taken in execution on the 
jud'rpffent, the attachment will be dis- 
■ changed; Richardson v. Chancey, 1 
Barnard. 386; and the Court will 


not grant an attachment after an ac¬ 
tion brought, without some very par¬ 
ticular reason ; Stock Huggins v. 
I)e Smith, Rep. B. R. Temp. Hard. 
106. It is discretionary in the Court to 
grant an attachment; and,where there 
was a contrariety of evidence, the par¬ 
ty was left to his action; Hales v. 
Taylor, Str. 69 5. 


13. BIRD v. BIRD. 

£Trin. 2 Ann. B. R.j 

DEBT upon a bond. The defendant prayed oyer of ?“*^, If n ^ cy 
the condition, wViich was for performing the award of t<> be p*M to a 
J. S. and pleade d nul agard fait. The plaintiff replied, ^ t e 

and set forth an award; which was, that the plaintiff and appear to be for 
defendant should pay such a certain sum yearly to A. for 
the use’of Mrs. Bird their mother Mr. Brude.riik took an « u.^ 23 *. 
exception to the award, that this was to award a thing to 3 
be done to a third person, who is a stranger to the. sub- K.eb"V«7. 7 ' 

Salkeld, Vol. I. 14 
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mission* and consequently of a matter out of the power 
of the arbitrators. Holt Chief Justice wasof opinion that 
a general award of money to a stranger was good; for it 
shall be intended the submittants were bound as trustees, 
or were liable to pay the same ; and the payment shall be 
intended for their benefit, unless the contrary appear. 
Poire!I Justice contra . It must appear to be for their bene¬ 
fit. and it shall not be so intended, unless it does appear; 
but in the principal case he held, that it should be intend¬ 
ed to be for their benefit, or rather that it appeared to be 
so, because the payment was to be for the use of the mo- 
»Co. rs. a. ther. Vide 5 Co. Salmon's case. 3 Cro. 4, 758. 1 Ro. 

247, 259. 2 Lev. 235. Afterwards the matter was re¬ 
ferred to the counsel on both sides; so no judgment was 
given. 


14. SIMON r. GAVIL. 

[Trin. 2 Ann. "B, R. 2 Ld. Raym. 961. S. C. called Squire 

v. Grevett.j 

Award that all A Submission was of all controversies pending: the 
is finals 1 arbitrator awarded that all suits now pending between 
Mod. 33. vailed the parties should cease, and that the defendant should pay 
Ciravoi VC \u 86 * n full of all demands, and release all demands till 

Moor 642 . 2 the time of the award; and upon the payment of the ten 
Mod'as*' mi P°«»ds the plaintiff should release to him, 4'<~. Upon a 
8 \v. 3 . 8 b. r! ‘ writ of error of the judgment given in C. B. the Court 
Hopper and held, 1st, That an award that all suits pending should 
Banes 5 fif^ *°" cease, is final: For the meaning is not that the partv 
s^Str. shall be nonsuit, or should give over, and begin again; 

Kyd 142. but that the suit should cease absolutely for ever; so that 
the right itself is gone, because the remedy is qul'e taken 
away; for if his suit fails, he has no remedy to coi.'e at 
Award to make his right. Vide 1 Ro. Ah. 51. 1 Lev. 58. 2dly, An 

ofaH*d!-ii'uimih io award'of a general release of all demands till the time of 
the time of the the award, is good; for nothing new shall be intended to 
fo^so’inuchas ar ‘' e * n the mean time; and if any new controversy or de- 
goes to the time mand did happen in the mean time, the award as to that 
sioii^and^voTu ncw demand or controversy is void; for that was not 
for the residue, within the submission, and therefore it is a good perform- 
2 Saund^siii aitce of it to tender a release of all matters in controversy * 
l Ron! Abr. " to the time of the submission, which is all lie is bound to 
263 , 264. release. Also if a new controversy has happened, which 
Holt*81. 232 * s not to be intended, lie that pretends to excuse the non- 
r* ys -j performance, ought by his pleading to set it forth, and shew 
*- -» it (a). Vide 3 Lev. A 80. contra. 3dly, If the plaintiff 

(a) Vide Bunh. 250. Doug. 259,659. 1 T.B.638. 1 Bur. 278. 2 III. 

Hep. 1117. 


general release 
of all demands to 
the time of t he 
award, it good 
for so much as 


sion, and void 
for the residue. 

1 i*v. 133. 

2 Saund. 21S. 

1 Roll. Abr. 
263 , 264. 

6 Mod. 232. 
Holt 81. 

C*75 ] 
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.would not receive the ten pounds because he would not be Si.ow. 272 . 
obliged to release, when the defendant tendered, and he 3 
refused, he was as much obliged to release upon the ten- Winch, j. 
dor and refusal, as if he had actually received the money. 

Sir Thomas Parker pro quer. 


15. OATES v. BROMIL. 

[Trin. S Ann. B. R.j 

DEBT on a bond conditioned to perform an award, c Mod. 82 ,16D, 
■'da quod it be made and ready to be delivered by ^^ e a ‘ 
such a day; defendant pleaded no award; plaintiff replied pleaded ready to 
a parol award, and avers it was made and ready to be de- 
livered by such a day. Defendant demurred: Salkcldt or 1 sid. ico. 

plaintiff insisted a parol award was deliverable; fora 27 -3* 
man is said to deliver a message as well as a letter, and that 1 i x C v " gs. 
there, is an oral as well as a manual tradition; and as a 3 K.b. 89,125. 
parol award is capable of delivery, so it is ready to be de- Hou^^Ante 
livered from the time it is agreed upon. Dyer 218. 3 63. 

Jiuls*. 34. Co. Enl. 128. And notwithstanding Serjeant 
Broderick on the other side urged importunately, and cited 
a late case in C. B. as he said, in point, the Court on consi¬ 
deration gave judgment pro quer. 


16. WINTER v. GARLICK. 
[Triu. 3 Ann. B. R.] 


Vide Record, 
page 790. 


AWARD that the one party shall pay the other s Mod. 195. 
ten pm’.ds and the costs of a suit now depending in an y - c - Award to 
infeyttr court, and then to give mutual releases. Per Cur. Tucha'suhisun- 
To pay such costs as the Master shall tax is good; for id certain. 3 Lev. 
cerium est , quod ccrtum rrddi potest: But this is uncertain, 53 * 133 ." 1 LcV ‘ 
and carries it farther than has hitherto been allowed. Ad - * 
journatur. 1 Cro. 383. 2 Vent. 242, 243 (o). 


(a) Replication of an award to pay 
41 .costs in an inferior court,and to give 
releases, and breach for non-payment 
of the \ l. good, the award being valid 
as to that, thdugh void as to the costs. 
Addison v. Gray, 2 Wils. 293. 

If a suit i6 in a superior court,and it 
is awarded that the party shall pay 


costs of the suit to be taxed# shall be 
understood to be taxed by the proper 
officer of the court Barnes 56. So in 
case of an award to pay costs gene¬ 
rally. Dudley v. Nettle ford, Str. 737. 
Tomlinson v. Ariskin, Com. 330. Vide 
Kyd 88t Rep. B. R. temp. Hard. 181. 
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Mm!. Case* 231, 
232. Award 
tlutf a Fuit in 
Chancery dial! 
be (libinmaed is 
rood. Cro. Kliz. 
7. 1 Lev. 58, 

133, 2 Satind. 
»2. l Koll. 
Vbr. 263. 4. 
inle T4. 
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17. KNIGHT r. BURTON. 

[Mich. 3 Ann. B. R.j 

AWARD that a suit in Chancery should be dismiss¬ 
ed: Objected; he may dismiss and begin again; that it 
is like an award to be nonsuit. Curia: An award to be 
nonsuit is not good, for it is not final in the nature of the 
thing; but we will intend this to be meant of a substan¬ 
tial dismission and perpetual ceffer in this case. If a man 
be to deliver up a bond to be cancelled by such a day, and 
he sues and gets judgment in the interim, and then deli¬ 
vers up the bond, this is a performance in the letter, but 
not in the intent; so will such a dismission, in case a new 
bill be brought afterwards. 


In award which 
limits the pt i - 
Sbriimnct- of an 
act within a li- 
niitted time a 
<xl t arbitni in 
jotul, tliouch it 

9 7IOt (iitrt/ S.C. 
VHint verms 
Brown. 1 Lutw. 
M2,386. 

6 vlod. 231, 
*H. S. C 311. 
•ailed \i note 
ver. Breamc. 

2.Salk 408. 

Fat. 38. S. C. 
Post. 408,425. 
Holt- 212. 


1C. ARMITT r. BREAME. 

[Mich. 3 Ann. Intr. B. R. Hill. 2 Ann. 2 Ld. Raym. 1076. 

S. C.] 

DEBT upon a bond, with condition to perform the 
award of J. O. &r. of all differences between the plain¬ 
tiff and defendant, concerning a piece of ground used as 
a wharf, and several erections thereupon, which were 
nusances to the plaintiff’s house. The defendant pleaded 
that Hie arbitrators made no award. The plaintiff replied 
and set forth an award, whereby it was awarded that the 
defendant should enjoy the wharf, and the erections 
should be pulled down within the space of fifty-eight days 
from the date of the award. The defendant demurred; 
and it was objected. That the award was pleaded without 
any date; and that it did not appoint who should ,\ake 
down the erections, and therefore it was uncertain. Et 
per Cur. The day of the delivery of a deed is the day 
of the date, though there is no date set forth: If a deed 
bear date one day, and be delivered at another; it was 
really dated when delivered, though the clause of gmn- 
dal. he otherwise: So it is in the case for this award, the 
making is the date. And in this case, Powell , Powys, and 
Gould held, That though it was not said wbo should re¬ 
move the erections, yet that was supplied by the law; 
they shall be removed by him on whose ground they stand, 
which in this case appears to be the defendant’s. Vide 
Style 365. 1 Roll. 364. 5 Cb. 78. Cro. El. 472. Mo. 

39. Holt C. J. semble contra , as to this point. Ard judg¬ 
ment was given for the plaintiff by three judges against 
Holt C. J. 
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19. PARSLOE r. BAILY. 


[Mich. 3 Ann. B. R. 2 Ld. Raym. 1039. S. C.} 


IN trespass, it was held heretofore, that an award of 
a collateral thing in satisfaction was no good plea, ur less 
the defendant shewed a performance; for they likened 
this to an accord and satisfaction, which is no pica, unless 
it he execute.d («); yet they held that where the award 
was. not of a collateral thing, hut of a sum of money, that 
such an award was a good plea; and the. reason of the dif¬ 
ference which they went upon was, that there was a re¬ 
medy to be had upon the arhitrement in the latter case, 
not in the former: But now the law is held otherwise, and 
an arhitrement is a good plea, whether it he money or 
a collateral thing, as a hat or a horse; and the reason is, 
s4*?cause the submission is a mutual promise, upon which an 
action lies, and performance need not be averred in either 
case, for the remedy is alike, per I loll C. J. But Pmrr/l 
Justice contra. It must be averred where the award is of 
a collateral thing (b). 


An award of a 
collateral thing 
in satisfaction is 
a good |>h-a u ith- 
out shewing a 
performance. 
Ante 6!>. S. C. 

C Mod. 221. by 
name fit' Huislne 
vets, ltsrlv. 9 
E. 4. 44. ‘ 


(«) So ruled, 5 Term. Rep. 141. 


(b) Hawkins v. Colclough, 1 Bur. 
274. Lord Mansfield,—Awards are 
now considered wjth greater latitude 
and less strictness than they were for¬ 
merly ; and it is right that they should 
be lit»erally construed, because they 
^re made by judges of the parties own 
choosing. Indeed they must have these 


two properties to be certain and final; 
but the certainty may be judged of ac¬ 
cording to a common intent, and con¬ 
sistent with fai r and probable presump¬ 
tion. He declared against critical 
niceties in scanning awards. Dennison 
3 .—Awards ought to be construed 
liberally and favourably. 


ARREST OF JUDGMENT. [77] 


1. PEACHY r. HARRISON. 

[Trim 9 Will. S. C. B.] 

IT is not a good exception in arrest of judgment, that What matter oi 
there is no warrant of attorney filed, though that be mat- a "nantage 
ter of record, and may be assigned for error. The rea- of in am-at of 
son is, because, though it be a matter of record, yet it is and 

Bot of that record before the Court, but of another. Cowp. 466. 
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If the distringas 
be returnable 
within term, 
ami there hap¬ 
pen not to be 
four days be¬ 
tween the trial 


ami the end of 
the term, yet 

{ 'udgment shall 
ie entered that 
term. Vide 
post 399. 


Two manners of 
aking advantage 
a arrest of judg- 
neut. 
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Arrest of Judgment. 

2 . ANONYMOUS. 

[Pasch. 11 Will. 3. B. R.J 

INDICTMENT in B. B. for a misdemeanor was tried 
three days before the end of the. term, and judgment 
was entered the same term; so that the defendant had not 
four days to move in arrest of judgment. And the ques¬ 
tion was, Whether this entry of the judgment was regu¬ 
lar, and whether it should not have been staved till the 
term following? Et per Holt C. .1. If there be four days 
and more between the trial and the end of the term, 
judgment ought not to he entered within the. four days; 
but if the distringas be returnable within the term, and 
the party is tried within two or three days before the 
end of the term, the judgment shall be entered that term, 
though there be not four days to move an arrest of judg¬ 
ment: So it was settled in the ease of Knox ami hvurr . 
upon a conference between Srroggs C. J. and Sir William 
Jones Attorney General, contrary to the report of Sir 
Samuel Astrry. 

Arrest of judgment is eithe r for matter intrinsir . i. e. snrh 
as appears In/ the re coni itself which trill rau/tr the judgment 
erroneous and rci e rsob/e; or extrinsic, i. e. some foreign mat¬ 
ter suggested to the Court which proves the writ is abated. f>r 
it is not enough that it proves the writ is only eibateable . The 
ole I course of taking aelvantage in arrest oj judgment was 
thus: The parly after a general verdict having a day in 
court , ( for so he has as to mutte rs of law though not tf fact.) 
did assign his exceptions in arrest of judgment byway of plea; 
and it was calleel pleading in arrest of judgment. Vide 21 
H. 7. 37. b. Yelv. 125.~ 1 ii-il-tr. 5. Rast. 47. a. of,, 
b. 127. a. 197. a. 2C9. b. 233. a. 432. a. 497. b,. Co. 
Ent. 50. a. 53. a. b. 120. a. 572. a. G57. a. ! 1 U. 7. 10, 
11 . 2 Saund. 333. St)le 42G. This dijjire e/froen moving 
in arrest, which was done by one as amicus curia;, where the 
party was out of court. Vide Co. Ent. 295. b. the: manner ef 
doing it. Vide 2 Ro. 71G. 9 E. 4. 11. a. \ //. 7, 9. 

5 II. 7. 23. Has. 107. 


3. THE QUEEN r. DARBY. 


[Mich. 1 Ann. B. Rf] 


Far. 100. S. C. 
Where it is said 
it wasatlastad- 
uitted to move 
u arrest. 


DARBY being convicted on an information for sub¬ 
ornation of perjury, and judgment entered quod tapiatw 
pro fine , and a capias issued, whereupon he was taken 
and brought into Court, where he offered to movfe in 
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arrest of judgment: but the Court was of opinion it was 
out of time, for that the judgment quod capiatur was a final 
judgment, and the subsequent entry is only for the certain¬ 
ty of the fine (a). 

(a ) IL 2 Bur. 799. that motion in may be made at any time before sen- 
arrest of judgment on the crown side, teuce pronounced. 


4. WOOD v. SHEPHARD. 

QTrin. 2 Ann. B. R.] 

IT is against the ancient course of the Court to make a 
rule to stay judgment, unless the posted be brought in; 
but the Court, if there he probable cause shewn, will order 
the postvi to be brought in. El per Cur. If one moves in 
arrest of judgment, he ought to give notice to the clerk in 
Court of the other side; but the better way is to give a 
rule upon the posted for bringing it into Court, for that is a 
notice of itself. 


6 Moil. 24. The 
course of moving 
in arrest of judg¬ 
ment. Vide Far. 
39. Mod. Case* 
143. 2 Salk. 

431. Holt 71. 

S. C. 


ARREST DE CORPS. 


WILSON z>. TUCKER. 


[Trin. 7 Will. 3. B.R.] 

ARREST on a Sunday is a void arrest, insomuch on a f 
that the party may have an action on false imprisonment rasloe. 5 Mod.' 
for it (a). 5 -1". 


(a) It is by stat. 29 Cha. 2. c. 7. 
that the service of process on Sunday 
is void : before that statute, ministerial 
acts upon a S/inday were lawful; 9 Co. 
66. b. 2 Cro. 280. Oodb. 280. 2 Bui. 
72. A defendant arrested on another 
day, and escaping, may be retaken on 
a Sunday ; Mod. Ca. 231. So a per¬ 
son may be taken upon an escape war- 
4 putfjjost. 626. but not after a volun¬ 


tary escape ,Featherstonhaugh xAtkin¬ 
son, Bam. 373. nor a perSon arrested 
and liberated, there being at the time 
of the liberation a detainer at the suit 
of another person ; Atkinson v. Jame¬ 
son, 5 Term. Rep. 25. Bail may seize 
their principal, Mod. Ca. 231. but not 
sheriff’s bail; Brooks v. Warren,2 Bl. 
Rep. 1273. A person may be arrested 
on Sunday on the Lord Chancellor’s 



Arrest de Corps, 
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warrant, on an order of commitment person convicted by justices on a p» 
for a contempt, not upon an attach- nal statute cannot be apprehended 01 
ment for non-performance of an award, a Sunday for want of distress; Rex v. 
Diet 1 T. £ 265. 1 AtL. 55. A Myers, i T. R. 265. 
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No arrest can be 
without actual 
touching the *le- 
ferulant. Mo>i. 
Casus, 105. 141. 
210, dll. f tr. 
8. 2 S.«lk 536. 
6 Mod. 17.1 
S. C. 

Vi. Homer v. 
Bat tv n. Bull. 

V P. 02. 


2 . GENNER ». SPARKES. 

[Trin. 3 Ann. B. R.] 

GENNER a bailiff having a warrant b gainst Sparkrs, 
went to him in his yard, and being at some distance told 
him, he had a warrant, and said he arrested him. 
Spnkrs having a fork in his hand, keeps oirthe bailiff from 
touching him, and retreats into his house. And this was 
m *ved as a contempt. Et per Cur. The bailiff cannot 
have an attachment, for here was no arrest nor resrous. 
Bare words will not make an arrest; but if the bailiff had 
touched him, that had been an arrest, and the retreat a 
rescous, and the bailiff might have pursued and broke open 
the hou-e: or might have had an attachment or a rescous 
against him; but as this case is, the bailiff has no remedy, 
hut an action for the assault; for the holding up of the 
fork at him when he was within reach, is good evidence of 
that (a). 


(a) If the bailiff who has a process 
against one, says to him when he is on 
horseback or in a roach, “You arc 
my prisoner, I have a writ against 
ou,” upon which he submits, turns 
ack, or goes with him, though the 
bailiff never touched him, yet it is an 
arrest, because he submitted to the 
process; but if, instead of going with 
the bailiff, he had gone or fled from 
him, it could be no arrest, unless the 
bail iff laid hold of him; Homer v. Bat- 


tyn , Bull. A 1 '. P. G2, The arrest must 
be by authority of the bailiff’ to whom 
the warrant is directed, that is, he 
must be in company; but he need not 
be the hand that arrests, nor present 
sor in sight of the party arrested ; as, 
where he sent his assistant forward 
who made the arrest, he being at some 
distance ami out of sight, the arrest 
was held to be goed ; Blotch v. Ar¬ 
cher, Cowp. 64. 
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ASSETS. 


l. DEERING v. TORRINGTON. 

[Trim. 2 Ann. B. R-] 

IF H. lakes a bond for another in trust, and die, this is 
not assets in the hands of the executor of H. So if the 
obligee assigns over a bond, and covenants not to revoke, 
and dies, that bond is not assets in the hands of the exe¬ 
cutor of |he obligee. 


2 . BUCKLEY v. PIRK. 

[Trin. 9 Ann. B. R. Rot. 28.] 

IF executor of lessee for years enter into the tenements, 
no part of the profits, unless what is over and above the 
rent, shall be assets; but is received by the executor as 
tertenant, and appropriated to the use of the lessor. Vide 
title Executors. 


3. ERBY v. ERBY. 

[In Cane. Trin. 1714.] 

THE creditors of J. S. brought a bill for debts, which 
debts were mortgages, judgments, and bonds; upon 
one of the bonds the defendant was outlawed, and upon 
one of the judgments the recovcror had brought an ac¬ 
tion of debt; and the question being concerning priority 
of payment, it was objected, 1st, That the judgments 
were by confession, and it was not equitable that it should 
be in the power of the party to prefer one creditor to an¬ 
other;, but that seemed to be over-ruled. And as io the 
outlawry, the Court ruled, that being only upon mesne 
process before judgment, it did not alter the nature of the 
debt, or create a lien upon the land in this case: but that 
where there is an outlawry .and a seizure thereupon, the 
debt attaches upon the land, and shall be preferred to a 
ji^gmpnt though prior to the outlawry, but that it is the 
seizure that gives the preference. 

Salkeld, Yol. I. 15 


Bond to A. a 
trustee ,not assets 
in executor's 
hands. 3D. 379. 
p. 28. S. C. 


5 Co. 31. b. 
Moor 566. Cro. 
Car. 712. 

1 Bulst. 22. 
Poph. 121. 

Post 316. S. C. 
3 D. 379. p. 27. 
Cases L. E. 12. 
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Outlawry upon 
tnesoe process 
d(.c. not make 
the (lebi :* lien 
npc- » the 'and. 
Kuv.n. 17. 

4 Co. 50, 60. 
ft Co. 29, 29. 
Post 495. 
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Assignment. 


Bringing; debt 
upon a judgment 
is no waiver of 
lien created by 
(hut judgment. 


Car*. 18*. 

3 Mod. 33d. 
Action of cove¬ 
nant cannot be 
brought in Eng¬ 
land for rent re¬ 
served on a lease 
of lands in Ire¬ 
land. 1 Show. 
191. S. C. 

[ *81 J 

t_.ro. Car. 183. 
Latch. 19*. 

\V. Jones 43. 
Hob. 37. 


1 Show. 340. 

4 Mod. 71. 

Vide there the 
record. Lessee 
assigns to A., A. 
assigns to B. 
without notice to 
the lessor; lessor 
cauuot have etc 


It was also objected, that bringing debt upon (be judg* 
ment was a waiver of the Urn created by that judgment; 
for be t an only extend the land that the party bad at the 
time of the latter judgment; but the Court held that 
bringing debt upon judgment did not postpone this to 
other judgments, and that it was the art of the attorney, 
and that it would be no waiver, because there, was no 
other remedy after the year and day at common law. 


ASSIGNMENT. 


1. BARKER t. DAMER. 

[Hill. 2 W. & M. Rot. 635.] 

BARKER made a lease for years of land in Ireland. 
and the lessee covenanted to pay the rent in London ; Bar¬ 
ker assigned his reversion, and the assignee brought cove¬ 
nant in London for the rent; the defendant pleaded to 
the jurisdiction. That the lands lay in Ireland; and on de¬ 
murrer the plea was held good, for this is a local covenant, 
and adheres* to the land. The lessor himself could ml 
have maintained an action for this in England, and the 
statute transfers it to the assignee in the same plight that 
the lessor had it; and the payment being to he made in 
London alters not the case. Vide S. C. Choicer 191 (a). 

(a) Vide 2 Salk. 451. Cou'p. 181. Sir. 770. 1 lVils. 165. 


2. PITCHER v. TOVEY. 

[Pas. 4 W. & M. B. R. Intr. Mich. 3 Will. 3. Rot. 61.J 

COVENANT against the defendant as assignee of A. 
who was executor of 71. to w hom the plaintiff made this 
lease, wherein It. the lessee covenanted for him, his ex¬ 
ecutors and assigns, to pay a yearly rent of 10/. .and the 
plaintiff assigned for breach two years rent, after the as¬ 
signment to the defendant, due and unpaid. The djeffind- 
aut as to one year’s rent, confessed the action, and as to 
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.the-residue he pleaded, that before the rent became due venant againstA. 
he granted and assigned the said premises to H. and all his rent af- 

estate and interest therein; virlute cujus H. entered and ter tliean*ign- 
was possessed; whereupon the plaintiff demurred, and the "‘j^V °295 
Court of C. B. held, That this plea was naught, because 2 Vent. 22 a, 
the defendant does not shew that he gave notice to the 33 ®- 

plaintiff of his assignment, or that the plaintiff had accept- i ihst. 41 .' 
ed H. for his tenant, and the lessee ought not to have it j ^"-^7. 
in his power lo put a tenant upon his landlord without no- con . V 2K c ’b. 
tice.. And there is a privily of estate, though not of con- 260. 
tract, between the plaintiff and the defendant, for which batty^rewtution 
reason the Court of C. B. gave judgment for the plaintiff: i»y two judges 
But upon a writ of error in B. R. the judgment was now ^oop^d^it’ 
reversed; and the Court held. That there was no privity totis veribus. 
of estate or contract between the jdaintiff and defendant; 455 ^ 1 ^% D 
and thest tailing, the plaintiff's action must fail likewise, 4«». p. 9 . s.~c. 
because that must be founded upon the privity of estate or 
contract, the one or the other; and the Court denied n 0 u rJ. ’ ~°" 
Kighly's case. Sid. 333. Ray. 162. 2 K< h. 2G0. And 

as to the objection that it might he assigned to a beggar, 
the Court answered, it was the lesser's own fault and folly 
to tfike the first assignee for his tenant, and that the lessor 
was not*without remedy; for that he might bring cove¬ 
nant against the lessee’s executors, or might distrain upon 
the land. And as to the case in Co. Lit. 269. B. between 
landlord and tenant, that where the tenant makes a feoff¬ 
ment, the landlord must avow upon the tenant for the ar¬ 
rears due in his time, notwithstanding the feoffment, they 
said it was so in this case, for covenant, will lie against the 
^lofendant for the rent due in his time before assignment, 
hut not after (a). 

(a) The assignee is discharged by tual enjoyment of the estate, shall be 
assigning before breach to a feme co- liable to this action ? I think only the 
vert; Barnfatlier v. Jordan, JJmig. last shall be liable.” Where the de- 
452. A mortgagee, nil o has not en- fendant,being sued as assignee, plead- 
tered, is not liable to be sued as assig- ed, that before breach he had assigned 
nee, although the mortgage is forfeit- to.'?, who entered, and was possessed; 
ed ; Eaton v. Jaynes, Bong. 455. In the plaintiff replied, that the defend- 
thatcaseit was said by Lord Mansfield, ant continued in possession, and tra- 
“ In leases, the lessee being a party to versed the entry and possession of Jl. 
the original contract continues always The Court held, that the replication 
liable.notwithstanding anyassignment; was not sufficient,as it had not charged 
the assignee is only liable in respect of the second assignment to be fraudu- 
his possession of the thing; he bears lent; Walker v. Reeves, Doug. 461. in 
the burthen while he enjoys the bene- not is; where the plaintiff replied, that 
fit, and no longer; and if the whole the defendant had not assigned; 
is not passed, if a day only is reserved, and it appeared at the trial, that, being 
lm is riot liable.” Butler J. said, weary of his assignment.hc employed a 
“ The question being, whether mere person to find him one wiio would take 
nominal assignees with the naked right, it off his hands; and accordingly it had 
or only substantial assignees in the ac- been formally assigned to a prisoner in 
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the Fleet. The plaintiff) not having re- 

f ilicd that the assignment was fraud u- 
ent, was nonsuited; Lekeux v. JYlash, 
2 Str. 1221. A landlord cannot main¬ 
tain covenant against an under-lessee ; 
Hoi ford v. Hatch, Doug. 182. but if 
the whole term passes by assignment, 
the assignee is liable to be sued by 
the landlord or his representatives, 
though the rent, §c. is reserved to the 
assignor; Palmer v. Edwards, Doug. 


168 . note. The assignee was held not 
liable after assigning over, although 
the lessor was a party to the first as¬ 
signment ; and it was agreed, that a 
term mutually defea7.able should be 
absolute, which was contended to be a 
new grant; Chancellor v. Poole, Doug. 
764. An administrator in possession 
is liable in jurcprojrrio as an assignee ; 
Tilny v. Norris, post 509. Vide 1 
Dro. P. C. 7 4. 
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Attornment. 
Post 90. 


1 Lor. 40 . 

2 L<ev. 254, 
145. 2)it 

Co. Lit. 30? b. 


3. WOODWARD v. MARSHALL. 

[Mich. 8 Will. 3. B. R.] 

THE plaintiff declared as assignee of a reversion by 
a fine, for rent due; and upon an ill plea and demur¬ 
rer, Holt Chief Justice objected, that tin; plaintiff had set 
forth no attornment, without which the reversion could 
not pass. Dec for the plaintiff answered. That this being 
an action of covenant, it was founded on the pi n ity of con¬ 
tract, and differed from an action of debt, which was foun¬ 
ded on the privity of estate. Holt J. Unless the re¬ 
version passed by the assignm *nt, the covenant cannot pass, 
for there is nothing win rev. ith it can he transferred (a): 
but per Curinm. Nobody appearing for the defendant, let 
the plaintiff take judgment. 


(a) R. acc. Str. 78. 


ASSIZE. 


1 . SAV1ER v. LENTHALL & AL. 
[Hill. 1 W. & M. B, R.] 

Id assize de¬ 
mandant non¬ 
suited, because 
not ready u> 
count iustanter 


ASSIZE for the office of marshal of K. D. against 
Lenlhall and four others. Counsel was ready at the 
bar to arraign it in French. The recognitors did not .ap¬ 
pear, but the Chief Justice ordered the writ to be read; 
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aiid he said, it might be returnable at any common day, '»> u«e tenant’s 
or return-day. The plaintiff also did not appear, and the sai?*!!?* 4 . Vc 
Court ordered the assize to be adjourned till the next day. :» Mod. 273 . ' 
Then the assize was arraigned, and the tenant demanded ax 73 ’ 2o7 ' 
that the demandant should count against him. The de¬ 
mandant was not ready, and prayed that it might he ad¬ 
journed till another day; but it was denied; for this is 
festinum ri medium, and the tenant, is to plead presently, 
which he cannot do when he hath nothing to plead to: 
whereupon the demandant was nonsuit. Kt nola; the 
l on rt told him he might bring a new assize. 


2. SAVERIS r. BRIGGS. [S3] 

[Pascli. 5 Will. 3. B. R.] 

IN assize, if the defendant plead in abatement, he must 
plead over in bar at the same time: Also no imparlance }„g in'asiizf* 84 
shall be allowed without good cause, because it is festinum Key. 1 %. 1 15. 
rcnifdium ; and if there be several defendants, and any ‘ ^ " 

one of them do not appear the first day, the assize shall be 
taken by default against them. 


Action on tiik Case for Words. 
Vide Title Words. 


ATTACHMENT. 


Against an at¬ 
torney for not 
making gooii his 
]>ro]iosuis of 
bringing money 
into court, i'ar. 
48. 


1. FORSTER r. BRUNETTI. 

[Mich. 8 W r ill. 3. B.R.] 

ATTACHMENT lies not for not performing an Attachment lies 
nward, made upon a rule of Court, without a person- j ng award, tho’ 
al demand. Holt C. J. remembered the first attach- b 00 ^ 

ment of this kind was in Sir John Humble's case in |^^ibi e ?° But 
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Attachment. 


personal demand AYh/ngUs t ime; in which, and ever since. a personal de- 
AmeV n* r 'i Lill. nriaml has been though! necessary. In Mich cases ol awards, 
i2i>, lii, 125 . though they be not legally good, attachment lies for non¬ 
performance. Aliltr if impossible; but the party is ex¬ 
cused as to that part which is impossible only. Mich. 9 IV. 
3. B. Jl. Harrison v. Bozeman (a). 


(n) The course of proceeding to ob¬ 
tain an attachment is this: The award 
must be tendered to the party against 
whom it is intended to move lor the 
attachment, and if he refuse to accept 
it, affidavit of the due execution of the 
award, and of such tender and refusal, 
must be made, and, on that, an appli¬ 
cation made to the Court to have the 
order of nisi prius (if the reference is 
at nisi prius ) made a rule of Court; 
then a copy of this rule roust be served 
on the party refusing to accept the a- 
ward ; if he still refuse to accept it, an 
affidavit must be made of personal ser¬ 
vice of the rule, and of the disobedience 
to it, and then on application, ground¬ 
ed on that affidavit, an attachment 


will be ordered of course; 1 Cromp. 
Brae. 2fiP. When the award is accept¬ 
ed, but the money being demanded is 
not paid, an affidavit must be made of 
the uue execution of the award, am! 
of the demand and refusal of the mo¬ 
ney; and an unstamped indorsement 
of an award is a sufficient authority to 
a third person to demand th» money 
awarded; H Jil. Iiep. WO. JVi/d 21 (1. 
When the submission is by rule of 
Court according to the statute, the affi¬ 
davits to ground the attachment need 
not be entitled in any cause ; for, till 
the rule for the attachment is granted, 
there is no proceeding in court; but 
the affidavits in answer must ,l»e enti¬ 
tled ; Be van v. Be van, 3 T. tt. Go I. 


•2. ANONYMOUS. 


Exposition of 
1 111*- SUJHT Sfjll- 
tionc custsg. 


[Mich. 10 Will. 3. li. R] 

■ 

RULE was made- to put off a trial, snpir '•oh/limu o** 
tarrinr and ihe costs not being paid, and the trial put oil. 
the plaintiff moved for an attachment, hut bad it not: for 
the Court said lie should have gone on. 


[84] 3. HALL r. MISTER. 

[Mich. 11 Will. S. B. R] 

on^n'aw^-il of* ^ a rule be made at nisi prius to refer a matter to tin: 
the tiiree’fore- three foremen of the jury, and that the plaintiff shall 
men, a verdict have a verdict for his security; after the award made the 
Security! 61 Ante plaintiff may either enter up judgment oil the 1, verdict, or 
73. Harncs 58. have an attachment for not obeying the rule of Court, it 
K>d 916. being in his election which way he will execute the 

award; and this was affirmed by Mr. Aorthey , and at the 
bar, to be the constant practice. Tourton and Gould (in the 
absence of the Chief Justice) doubted of it, because the 
verdict stood still on record. To which A"orthey answered} 
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There could not be a judgment entered on such verdict 


without leave of the Court. And 
granted («). 

(a) To obtain leave, it is necessary 
to produce an affidavit of the due exe¬ 
cution of the award, and the demand 
of the money awarded, as it is to ob¬ 
tain an attachment; Barnes 58. When- 


the attachment was 


ever bail has been given it is usual to 
take a verdict to the amount of the 
demand, subject to being reduced by 
the arbitrator. 


4. ANONYMOUS. 

Qllill. 9 Ann. B. R.] 

MOTION was made for an attachment against the For contemptu- 
defendftf.it on affidavit, that being served with a rule 
of Court to shew cause why an information should not be tachmcut goes " 
filed against him, he said, He did not cure a furl for the rule. rale t0 

of Court. And Northey Attorney General insisted, he ought j un. 305 . 
to be first heard to shew cause against it. Et per totam 1 stran. 185. 
Cur. He shall answer in custody, for it is to no purpose 2Stran ‘ 1068 - 
to s^rve him with a second rule, that has slighted and de¬ 
spised tjie first. It is to expose the court to a further con¬ 
tempt. And accordingly the defendant was brought in, 
and entered into a recognizance to answer interrogato- * Which is all 
ries*. Vide plus, title Contempt (b). 

if he forswear himself, he is subject to a prosecution for perjury. Far. 51. 


JV’offl. An attachment was granted against the plaintiff’s attorney for put¬ 
ting the name of an attorney of B. R. to the process without his authority. 
*1 Burrow 20. Openhein cpii tam v. Harrison. Mich. 30 Geo. 2. Note to 5tk 
edition. 


(b) Quaere, If the attachment goes 
absolutely, when the contemptuous 
words are only sworn to by one wit¬ 
ness. Vide Str. 1068. In 3 Jtkyns 
219, the Court, under that circum¬ 
stance, only granted a rule to shew 
cause. A person cannot come in and 


confess*the contempt, and submit di¬ 
rectly to the judgment of the Court; 
but is obliged to answer interrogato¬ 
ries ; Rex v. Beardmore, 2 Bur. 796} 
except in case of a rescue and con¬ 
tempt in the fare of the Court. Rex \. 
Elkins, 1 Bl. Rep. 640. 



85 


Attainder of 
treas by cum- 
mis-km on 28 II. 
8 . c. 15. worts 
corruption of 
blond. Co. Lit. 
391. » 


One attainted of 
treason in coun¬ 
terfeiting tlie 
coin, fin statute 
8 and 9 \V. d. 
ahull forfeit his 
lands, though 
corruption of 
blood is saved by 
that act. 


Contra II. P. 

r. $ 


ATTAINDER. 


l. REX i. MORPHES. 

[Jit the Old Bailey, coram Holt C. J. Treby ■(". J. Powell, 
Powys, Ward, Rokesby, and Tourton, Oct. 9, 1696.] 

ON a commission of Oyer and Terminer upon the sta¬ 
tute 28 H. 8. c. 15. one Morphes was indicted of high trea¬ 
son, and demanded the benefit of the 7 IV. 3. c. 3. 
Whereupon this question arose, sc. Whether an attainder 
upon the statute wrought corruption of blood? E.Cper Cur. 
No attainder of piracy wrought corruption of blood, for it 
was no offence at common law. But an attainder of trea¬ 
son works corruption of blood in all cases, wherever the 
treason be done, except only attainders before the consta¬ 
ble, marshal, or admiral: The reason of which was, be¬ 
cause there could be no record made of it; but here there 
is. Adjourned from the Old Bailey to Holt's chambers, and 
there debated. 


2. SIR SALATHIEL LOVELL’S CASE. 

[Hill. 8 Ann. in Dom. Procerum.] 

//. Was seized of lands for three lives, and attainted 
for counterfeiting the king’s coin, on the stat. 8 df 9 
W. 3.; by a proviso of which statute corruption of blood 
is saved, and thence it became a question, Whether II. 
had forfeited the lands, which the king, as forfeited, had 
granted to baron Lovell? The baron brought a bill in 
Scare, to redeem, and had a decree; and an appeal was 
brought in the House of Lords, and it was held by the 
Judges, That in the case of an attainder of felony, the 
forfeiture of the estate to the lord is only by way of es¬ 
cheat, pro dtfectu tenenlis, and the not descending is the 
consequence and effect of the corruption ^of blood or in¬ 
capacity; but in treason the lands come to tue crown as 
an immediate forfeiture, and not as an eschea’. And the 
forfeiture and corruption of blood are distinct parts of the 
penalty; so that the forfeiture may be saved, and yet the 
corruption remain; or the corruption be saved, and the 
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forfeiture remain. And accordingly it is so provided by 
several statutes; and l»y consequence that the lands were 
forfeited in the principal case. 


ATTORNEY AND SOLICITOR. [863 

V ide Title Privilege. 


1. BERKENHEAD *. FANSHAW. 

[Hill. 2 W. & M. B. R. Rot. 750.] 

INDEBITATUS assumpsit was brought by an attor- 
nef, for fees and disbursements, in defending suits in c 7 . extends 
an inferior court, and in the Court of B. R. the defen- «"*> 10 »«omie* 
dant pleaded 3 J. 1. r. 7. El per Cur. 1 st, The statute Westn^ter** 
may as well be pleaded to an indebitatus assumpsit as to Curtii. 147 . 
the action of debt, unless a special promise be laid; but s c - 57 
to a special promise or an insimul computasset , it is no plea. 

2dly, The statute does not extend to attornies in inferior 
courts, but only to attornies in the courts at Westminster , 

‘so that it is no plea as to the plaintiff; ergo judgment 
pro quer (a). 

(a) By St. 2 G 2. c. 23. s. 22. the and it tnay be given in evidence on 
bill must be delivered to the party, or the general issue ; Bull. JV*. P. 145. If 
left at his house, a month before the a bill is partly for business done in 
commencement of the action. The court, and partly for conveyancing. 
Court will stay proceedings until a bill parliamentary business, fees paid to a 
is delivered; Clark v. Godfrey, 1 Str. proctor, <£*c. the Master may tax the 
633. A bill may be set off, though whole; Doug. 199. The Court will 
not delivered a month before, if deli- refer a bill for business at the Quarter 
vered time enough to be taxed ; Mar- Sessions to be taxed ; Jackson v. Wil- 
tin v. Winder, Doug. 198. The bill liams, 4 T. R. 496. The reasonabte- 
musl be actually left, for where it was ness of the bill i9 not inquirable into at 
delivered to the defendant, who ac- nisi prius, or on a writ of inquiry; 
knowledge/ the debt and promised to Hooper v. Till, Doug. 198. It is snffi- 
pay, but sund he did not know what to cient to prove the existence of the 
do with'die bill, the plaintiff, who took cases and business for which the char- 
it back^was nonsuited; Brooks v. Ma - ges are made, and the main articles, 
son, H(Bl. 290. The statute does not and it is not necessary to prove every 
extend to business done in conveyan- single item ; Philips v. Roach, Ag¬ 
eing, or to the executor of an attorney, pinasse 9. Anon. ibid. 

Salkecd, Vol. I. • 16 
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Attnnu*v'» enn- 
sci.i liin.U tin- 
cl it*; .t th'iu<Ji 
Ct>lllr.l'*v l! his 
e.\l»’LSS orders. 


J Roll. 

7-IT. 

Cases 1 ! *', 

yd 


a Mud. ir.,-.o. 
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Mo,!, f :.s 
Sir 


Writings Irft in 
ottornH sh.ni'K. 
I Mraijg. io, 

«:i. 


2. LATUCII PASIIKRAiNTK. 

[Mich. 8 Will. 3. B. R.] 

.1 ^Sl'.MPSJT. The defendant pleaded j mu nmumpsi/ 
iuf'r'i '•<.! annoy; the plait.till replied, and lor want ol the 
defendant's joining issue in tlu»* time. tin* plaietilVs at¬ 
torney signed judgment. hut ;iIn■ f\%ar«l?> roii'eiited (o :ic- 
eept llu* joinder in is'iie: But upon motion to ‘lie C..urt to 
compel him to accept it, it was opposed, because the plea 
Ava- a hard plea, and the client had notice ol the advan¬ 
tage. atal ordered the attorney to itt«i"t upon it. The 
Court said, that since it was a hard plea they Avould not. 
have compelled hint, if lie had not eoiisented to waive the. 
ad\antaiie. hut iioav thev would hold hint to hi' consent : 
A d a< lor the client, he wa* hound 1 -a the consent ol hi? 
attorney. and they catld take noi.oticeol liim(o). 

(ti) Vide Carth. -110. ISk iii. GfO. Comb. 459. 


3. ANONYMOUS. 

[Midi. Id Wdl. 3. B. It.] 

PER II f dt Chief .Iii'tice. The course of this Court is* 
where an attorney take' upon him to appear, the < Mill 
looks n-.i farther, but proceed' a' if (lie attorney had 
siillieient authority. and leave' the paity to his action 
against him. 


4. ANONYMOUS. 

[Trin. 11 Will. 3. B. It.] 

MOTION was made to compel an attorney to appear 
for J. S. And the Court held he was not compellable 
to appear lor any one. unless lie lakes his fee, or bucks 
the warrant; and then they will compel him. 


b. CORINCi r. BISHOP. 

[Midi. 10 Will. 3. B. R.1 

A 

WHF.RK Avritiiifis come to an attorney's If.^nds in 
the way of Ids husines' a* an attorney, the Court up¬ 
on motion will make a rule upon him to deliver tiv'm 
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is'ck to the party: But where they come to his hands in 
any other manner,or on any other account, the party must 
resort to his action (n). 

(a) 3 T. It. 275. cant, as to last point Vide Str. 547, G21. Dong. 101. 


G. OADES r. WOODWARD. 


[Iliil. 1 Ann. B. U. 2 Ld. Ray in. 76(5. S. C.] 

tYOODiWiilD gave a warrant of attorney to con¬ 
fess a judgment, and died within a year after in time 
of* vacation, he fore the essoin-day of the subsequent 
term, which was Easier term; the attorney after iiis death 
entered up the judgment as of the precedent term, hut 
brought not the roll in before the essoin-day of Easter 
term; and it was now moved to have the judgment set. 
a-iue. t lie warrant of attorney being revoked by the death' 
o! me party. El per Holt C.J. 1st. By-the course of the 
four! a warrant < i attorney to confess a judgment is not 
rev*.- If. and the t -nut will give leave toenter up the 
jmigmejit*', though the party does revoke it; but'it is de¬ 
terminable by the party V death; hut if the party dies in 
the vacation, the attorney may enter up the judgment that 
vacation as of the precedent term.’and it is a judgment at 
the comm n law. as of the precedent term, though it he 
not so upon the statute of frauds in respect to purchasers, 
but from the signing; so that this judgment being a judg¬ 
ment at common law as of Hilary term, it was a judgment 
entered when tin-party was alive, and therefore good with¬ 
out all question, if the roll had been brought in before the 
essoin-day of Easter term; hut that not being done, the 
question will he. Whether we can now admit it to he tiled? 
By the course of the Court, all the rolls of Hilary term 
ought to he brought in before the essoin-day of Eashr 
term, and made part of the bundle of Hilary term; and 
it is for this reason that what is done in the vacation is 
looked upon as an act of the term preceding: and there 
cannot he a post hrininam roll received without leave upon 
‘motion, which the Court does not grant, hut when it ap¬ 
peals that nobody can he prejudiced, for it is dangerous; 
and lie said that practice should never have his consent to 
he allowedVagaiii; for by this means tho statute of frauds 
and the ayt for docketing of judgments will he frustra¬ 
ted; for jK ihe Court allow the filing of this roll in Easter 
term asVm judgment of Hilary , when it was not among 
the ivrtls of that term, how shall purchasers avoid the 
fltons^qucnce of it. when it w r as neither docketed nor 


Far. 9S. Judg¬ 
ment hv c<inten¬ 
sion ujio'i n war¬ 
rant nt attorney, 
may be entered 
in ll.e vacation 
as ol tin- term 
precedent, tho* 

■ lie <)• fondant 
dad in that va» 


* 1 Vent. 31#. 
Far. ‘J. S. C. by 
the- name of ijr 
\\nod a aril s 
cas--. Mod. 
Cases 14. ,i Salk 
llti. lluit 4ol. 


Post tcrminuiu 
roll cannot be 
filed u it limit 
lease of the 
enurt. Far. 30 
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brought in t Upon this account the Court disallowed the 
filing (a). 

(a) R. ae. Str. 882. 5 F. W. 398. Barnes 266. Vi.Str. 1081. Ft. Rep- B. 
R. temp. Bard. 138. 


7. ANONYMOUS. 

[Trin. 2 Ann. B. R.j 

judgment shall AN attorney appeared, and judgment was entered 
becwue^tuarncy against his client, and he had no warrant of attorney; and 
appeared with- now the question was, If the. Court could set aside the 
*ut warrant,it lie judgment? Et per Cur. If the attorney be able and re- 
Mod. Casts is. sponsible, we will not set aside the judgment. I he rea¬ 
son is, because the judgment is regular, and the plaintiff 
ought not to suffer, for there is no fault in him; but if 
the attorney be not responsible or suspicious, we will set 
aside the judgment; for otherwise the defendant has n« 
remedy, and any one may be undone by that means. 


8. PARSON r. GILL. 

[Trin. 2 Ann. B. R. 2 Ld Raym. 895. S. C-3 

Memorandum AT the top of the plea-roll it was entered, that the 
wmint'or'aum'- plaintiff po. lo. suo J. S. at tantalum swim , and the memo - 
ney on the same randurn was, that the plaintiff xenit &- protu/il, 4'c. but did 
60 77 '"par 7 ’ no * sa )’ * T m7 per nttonwtum suum , or in propria persona sun. 
123 . 5 Mod. Upon this there was a non sum informatus entered, and 
17. 2 S»ik. 520. judgment pro ipur. And error being brought in the Ex¬ 
chequer Chamber, it was moved to amend the declaration 
by the top of the plea-roll: And it was objected, that this 
was hut an entry of the clerk, and there might be no war¬ 
rant given or filed: But Holt C. J. held it might be amend¬ 
ed by the plea-roll. In C. B. the warrant of attorney is 
always filed by itself on a distinct file*, but the course of 
this Court was always to enter them on a particular roll 
for that purpose, till C. .1. IVright's time, and he altered 
the ancient course, and caused them to be entered on the 
top of the respective plea-rolls to which they belong, and 
it is practised at this day. Till a warrant of bttorney is 
filed or entered, it is not a matter of record: ’hit a man 
may appoint an attorney in court upon record; a.«d a war¬ 
rant of attorney upon the plea-roll is as well and j s much 
a record as it would he upon any other roll: and it t annot 
he intended but that the plaintiff declared by attorney, the 
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attorney’s name being to the judgment-paper, viz. J. S. 
pro quer (a). 

(a) See BL Rep. 453. 


9. LAMB ®. WILLIAMS. 

[Hill. 2 Ann. B. R-j 

IN trespass in C. B. verdict was for the plaintiff, and 
his attorney entered a remittit damna as to part, and judg¬ 
ment for the re6t; and it was held, That the attorney 
has authority by his being constituted attorney to remit 
dimages; and that a remittitur need not be by the plain¬ 
tiff in propria persona , as a retraxit must. 


10. GREGG’S CASE. 

[Pas. 5 Ann. B.R.j 

EXECUTOR of an attorney brought an action for 
fees and law-business done by his testator; defendant 
moved to refer the plaintifT’s demand to the Master; but 
denied, because all the business was done in another court; 
otherwise had the business been done in this court, or 
partly in this: And besides, the plaintiff was an execu¬ 
tor (6). 

(b) Vide Doug. 198. 


11. BURR v. ATWOOD. 

[Pasch. 5 Ann. B. R.] 

ERROR on an award of execution against bail. The 
record of the principal judgment was returned, and it 
was objected, That the plaintiff at the return of the scire 
facias appeared by J. S. his old attorney, and prayed an 
alias; and that J. S. acted on as attorney throughout the 
whole, and yet had no other warrant than the old one, 
whjph was given him in the original action. Et per Holt 
C. .1. Any one might sue out or pray the scire facias, 
and therefore the old attorney might; but when the scire 
facias is nfeturned, then the plea commences, and a new 
warrant/f attorney ought to have been entered, which is 
by entering, quod qucrcnsponil loco suo , #r. For the warrant 
to anjft-ar in the principal action is no warrant to appear 
in Jjjte. scire, facias against the bail; because this is a new 
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Mod. Cases 82. 
S. C. Far. 82. 

8 Co. 58. 

1 Roll. Ab. 584. 
Remitted damna 
may be by attor¬ 
ney retraxit 
must bo in pro¬ 
pria persona. 


Reference of at¬ 
torney's bill to 
the master. 

Post. 596. S. C 
Holt 472 


Far. 3. War¬ 
rant of attorney 
for the plaintiff 
in the action 
against the prin¬ 
cipal cannot ex¬ 
tend to the suit 
against the bail, 
but there must 
lie a new one- 
Carth. 447. 

2 Salk. 603. 

5 Mod. 397. 

6 Mod. 304. 

Cumber. 149, 
161. Post. 402, 
603. 3 Salk. 

369. Lill. Entr. 
225,403, 890. 
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cause and a different record. Also the Chief Justice said. 
That upon this writ of error, the record of the judgment 
against the principal ought not to have heen certified. 
Judgment reversed. 

JV*. "With respect to attornies and solicitors, sec stat.‘2 Goo. S3, cap.‘23. 
6 Geo 0. cap. '27. fvc. 

»Wn. An attorney of B. R. bavins by collodion taken a turnkey of the 
King's Bench Prison for his article-clerk, the articles were cancelled by older 
of the Court, aud ordered tube kept there. 1 Burro. i2‘Jl. A'uta *u 5th edit . 
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ATTORNMENT. 


i. GW AM .l.XL) WARD ROE. 


[Trin. 5 Will. 3. B. R.j 


IjCSViT Tli.'ikl - it 
Si*c .Tt.t 

Ilflc.lt ll.f I'.IM 
c ■>■ li\ it , :c 

lint-; att iriirntl.t 
ti\ lI k first le-.- 
ii-i ti■ dif c'i- 

liu.-ff i. 0 .fri¬ 
ed. I ■’ . \nU- II 

2 Ai.'i. 1... 

I.i!. . I.. III. 

I .it. ai.jii. 

31 ti. Ali. i, -j'.i. 

1 l.C'.tl. 

3 Sulk. •.I. s,. C. 
Skin. ;isr. 

1 lJau. Ai). G12. 


S i. Str- loti. 


.7. Make* a lease for years to li. re-on mg rent, and 
afterwards lea-es to C. rendering rent; then .7. lev ies 
a line to the conu-ee and In.- heirs, t<> the Use of the 
rimu-ce and his heir-; the tir-1 lea-c expires, the second 
le-.-ee eiders, and the cojitw-c brings debt again-t the 
second lessee for reid-anear. I’pon deiniirrer, it was 
t■!)jected on tin; part of the defendant, that here was no 
attornment of the second le-see alleged, and that it 
ought to lie in thi- cu-e, became the plaintiff < anic in hy 
tlie common law. and not hy the statute <d’ u-c.-. //nodj'ic' 
cnnrr.-'ina: Also it was said the plaintiff* could not w ithout 
attornment have maintained an action against the first 
lessee; quod Curio coiudt, hut held there was a plain 
difference between the first lessee and tlie second: At the 
time of the line, the reversion vva- expectant on the lir-t 
lease, notwithstanding the grant of the second lea-r; 
tor that continued only an intn/ysr Unnioi. and did not 
alter the reversion. which remained entirely «expectant 
on the first lease, as. it was before; therelbrf. tin- line 
passed hut one reversion, and that expectant union one 
particular estate, and consequently there could lie Vut one 
attornment, viz. from the lir-t lessee, and not from the 
second. Judgment pro /par. 


Attornment. 
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2. IIUJ)SON v. JONES. 


Co. Lit. 309 is. 
10 . 
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£Mich 5 Ann. B. Ilf] 

iN replevin (ho avowant made title by grant of a rever- u P on is »«enon 
siem in the /urns in (/no expectant on an estate for life to tornnie'it nccli" 
the-plaintiff unto which reversion tliere was arentinci- l, °. t beRiten in 
dent, ail. (/num rpiitleni ronccssione the plaintiff (being parti- e '* cri ' : ''' 
ticular tenant) did attorn: The plaintiff pleaded non ronces- 
f it modo tifyonna ; and (lie question on trial before Holt C. 

J. was, \\ hetlier the want of attornment might be given 
in evidence yipon this issue? And being made a point for 
tlji* resolution of the whole Court, is was urged for the 
plaint .iff. That upon non emu (suit the operation and effect 
of the^gnmt is put in issue-, and a deed, if it be ineffectual, 
is void: If the grantee dies before attornment, it can never 
be made good: if a second grant be made ,and attornment J{([) n L Pu . ni J 
obtained to that, the first grant is avoide d. That upon non Hard. in), 
fmjfnvit livery mail be proved; per-/pied, \ c. 

()a the other side it was said, That in pleading a grant L’o. Lit.r.03. b. 
of a reversion, an auorninent is always alleged, but not of 
a feotlinent: And it a feotfnient be of a manor, it is neither manor, it is not 
necessary to allege: a livery nor an attornment, because it attornmrnt^ 

is res inhsrra, and die tenants are supposed to be runner- nt the tenants. 

oils; yet if the feoffee avow e»n any particular tenant for !; !t . l{e P- 

. , i . , , . ,. • * , T , „. . , " tiau-vi-r is tra- 

remt, At. he inu-ft shew his attornimml. )dv. Ido. Al- >.rsabk-.amlm>t 

soin pleading a granted' a reversion, the plaintiff must al- trawi-sni, isaii- 

lege* a venue for the attornment, vv hit'll shews it was tra- 'Jr,. i.ii. g. 

versable, and that which is traversable, and not traversed, 11,7 !! < o. s.M>. 

is admitted. To this opinion the Court inclined; Imt 1 ):',,^ \i»r 

held that upon riens passu per Ir fail, want of attornment b’r.6.8.^ 

might be given in evidence, because the operation of the 

deed is put in issue; and livery differs, for that is the act: 

of the feoffor to complete. lib feollmont, but this is tire act 

of another, and nothing farther remains on the part of the 

grantor. 

Afterwards the Court held. That an attornment need Attommrir 
not he given in evidence upon non conctssif, though it must P l, !U,i *bi>- 

1 lii i • . out vviiiu*. ami 

be ple-ade-d; and though it must he pleaded, vet it need not triable win tvthe 

be pleaded with a venue, hut shall he trie-el where the land J^' 1 

lies, upon which it is supposed to he: made as a surrender is. ?(>, •.*_>. if Cm 

And the reason of their opinion was, because it is traversa- C|V ' 

hit*, and whatever is traversable, and not traversed, is ad- 1 

milte-el ( a ), and the grant is perfect as far as the grantor can 

perfect it. / Viile. t And. 220, 221. 1 Lev. 102. llutt. 102. 

2 Co. 61.* ‘ Dp. 01. 

Witlyrespc-ct to attornment, seethe stat. of 4 Ann. cap. 10. sect. 9, 10. 
And bf Geo. 2. cap. 19 sect. 11. 

(a) Vide Ld. llai/m. 504, 296. Sir. 298. 



AUDITA QUERELA. 


Audita querela 
is no superse¬ 
deas. F. N’.B 
104.0. 1 Lil I. 
151. 1 Mod. Ill 


Oarth. 303. S. C. 
luaudiia quere¬ 
la, where the 
purtv is in cus- 
U>dy, stilt facias 
is the proper 
process. Other¬ 
wise venire arul 
distress infinite. 
Moor 811. 

I Liil. lil. 


Frocess in audita 
queit la. 1 Lill. 
lil. Carlh. 

3ft:. 


l. LANGSTON r. GRANT. 

[Mich. 3 W. & M. B. It] 

AUDITA querela is no supersedeas; an 1 therefore 
execution may be taken out, unless a si.pcrsedcas be 
sued forth; and if the audita querela he founded ca a de'<?u, 
it must be proved in court before a supersedeas shall be 
granted. 


2. CLERK r. MOOR. 

[Mich. 6 W. 3. B. R.] 

MOOR had judgment in debt against Sir Richard 
Clerk and one Beale, and Beale was taken in execu¬ 
tion, and was set at large by the. plaintiff's own consent. 
Hereupon Sir Richard Clerk sued an audita querela quia ti- 
nut against Moor , prayintr he might al?o be di.-charged 
from the judgment. A/c. He sued out two writ? of scire 
facias, and two niehils were returned; and he moved for a 
supersedeas, relying on 1 L<.,n. 14 2. But it was denied 
per Cur. lor the process of scire facias is improper. Where 
the suit is quia timet, and the party at large, the proper 
process is venire, and distress infinite; but when: the 
party is in execution, there he may either have a scirr fa¬ 
cias or a venire. And Co. But. 83. is the only scin facias 
on a matter in pais where the party was not in execution. 
Fide Mo. 811. 2 Cro. 29. 3 Cro. 634. 2 Bautul. 144. 

Mo. pi. 447. 


3. ANONYMOUS. 

[Hill. 10 Will. 3. B. R.] 

IF an audita querela he founded upon a record, or the 
party he in custody, the process upon it is a seine, facias; 
but if it be grounded on matter of fact, or the party not in 
custody, the process is a venire. Moor 811. Trin. 12 W. 
3. B. R. held so again. 



Avowby, 


4. ANONYMOUS. 

[PaBch. 12 Will. 3. B. R.] 

WHERE the party has a matter which he might hare **‘264. 
pleaded to the scire facias in his discharge, and two nichils child return- 
are returned, and judgment against him, the Court will *d .theCourt win 
relieve him upon motion, without putting him to an audita 
querela; aljter in case a scire feci be returned (a). audita querela. 

7 ' Cro. Jac. 59.5. 

Ito) Vide Ld. Raym. 1295. Str. 1075. SI. 1183. 

'rhe indulgence now shewn by the of audita querela useless, and driven it 
couvfs.Sn^granting a summary relief quite out of practice. But there are 
upon motion in cases of evident op* a few cases in which this must still be 
-jieiwiun _hnn almost rendered the writ the remedy. Cro mp. Prac. 435. 


AVOWRY. Vide Replevin and 
Homing Replegiando, p. 580. 


1. FOOT’S CASE. 

[Pas. 2W.&M. B.R.] 

REPLEVIN for taking of his horse in quodam loco In* plea ina- 
vocat. the common marsh; the defendant pleaded, that 
he took it in quodam loco vocat. the plot, absque hoc , that that of property) 
he took it in prod, loco vocal, the common marsh. Unde ^defendant 
petit judicium de nar. pradict. fyc. Et pro retomo habendo Satter^oTa re- 
he makes a conuzance under his master’s command by ^ “ 

distress for rent arrear; the plaintiff replied in bar of 1 v eI ,t. i2r.24». 
the conuzance, and traversed the seisin, which the defend- M<>d. Ca«-s i S5. 
ant alleged in his master; to which it was demurred. Et p^ t 94 , 21 s, 
per Cur. The traverse of the place was only in abatement, 210 . 
and the defendant did do right to make conuzance pro re- Cai 
tomo habendo; for otherwise he could not have a return 
and damages: But the plaintiff should not have traversed vid.Bsrn«sss8. 
the matter of this conuzance, and therefore having done 
Salkeld, Vou I. 17 
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Avowry. 

so. ami demurrer joined upon it, Holt Chief Justice held 
it a discontinuance. 


2. COWNE v. BOWLES k AL 


2 Sanrnt. 212. 
Mi.ttiT 'rt i-bate- 
tui'M u.*t 
ab’c for error af- 
tci iilemlmi; in 
cl‘i»l. Harm. 
19S. 1 S:'. 449. 
2 U>v. 299. 

1 Moil !7,296. 
Carth. 179-5. C. 
122. 4 MM. 7. 

1 Show . 8 . 1C5. 
Own b. 100. 

Case*! R H.l. 

l 348. 

Post 21C-. 

2 Cim 441 

I Koli. , 233. 

[* W] 


[Mich. 2 VV. & M. II. R. j 

REPLEVIN against three defendants, viz. J. B. and 
C. the defendants appeared hv attorney and made con- 
uzance, and upon isrue and trial the plaintiT was non¬ 
suit. and judgment for tiie three defendants> the plaintiff 
brought a writ of error, and assigned for emtf*. that .1 one 
of the defendant^, was an infant,* and yet hath appeared 
by attorney. Et per Cur. The j laii.titf shall not asaiigi 
this for error; because he might have ph-.-uh d thi* in 
abatement to the eonuzanee in the nplrvui. f r flu ovi.vv- 
ant or eonuzant is an actor to (hat purpose. Vide 3 .Mud. 
248. 48 E. 3. 10. 1 Ro/ii't, .lb. 781. 

1 Lev. l&l. 1 Ktb. 730. 


3. BUTCHER T. PORTER. 


[Hil. 4 W. & M. B. R.] , 


Call!*- 243. 5*. C. 

1 Slv’ii. 4UO 

A ti 4. 1 Wi.t 
24'. W'l.irt-tlte 
d. Ii-nriaiit |*li.*a*is 
proci-l'lj . lii- 
iii— il i'it mr.ki -it 
hUfCir’.vtlOll |*ro 

rrl. tii.li'-liilo, 

M( ... - hi. 

2 C’n i. .V.9. 

2 Hull. R>-;>. 64 . 
L.il!. Rut. 34.1. 
Moil. Casta 104. 


REPLEVIN ; the. defendant pleaded in abatement 
prop*.ny in a t/rungtr: upon demurrer the Court resolved 
these two points: 1st. That the defendant may plead 
property in a stranger, either in liar or abatement. 2dly, 
That where a collateral matter is pleaded in abatement, 
the defendant, shall not have a return without making 
an nvovvv: hut where the plea in abatement is to the 
point of the action, as property is, the defendant shall 
have a return without avowry; for whether the- property 
be in the defendant or a stranger, the defendant ought 
to have a return, because he had the possession, which was 
illegally taken from him by the replevin, when the plain¬ 
tiff had no right (a). 


(a) Though this case appears to be 
established law, it docs not seem found¬ 
ed on very accurate reasoning. For 
the plaintiff, being in possession of the 
goods at the time of the caption by 
the defendant, may be considered as 
having a right against all peisons but 
the Actual owner; and it has not much 
semblance of justice that Jl. should 


seize upon goods which are in the pos¬ 
session of S. and justify that seizure 
by a title in any perfect stranger. It 
would, if the preceding observations 
are just, be a more correct proposition, 
that the goods were illegally taken 
from the plainlitrby the distress, than 
that they were illegally taken from the 
defendant by the replevin. ' 



Avowry. 
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4. ANONYMOUS. 

[Hill. 8 Will. 3. B. R.] 

TN replevin , the defendant pleaded, that the cattle were 
taken in auler lieu t absque hoc , «Jrc. £/ per Cur. This 
is not enough, hut the defendant must go on and make an 
avowr y pro red>rno habendo; yet such avowry is only a sug¬ 
gestion to bring him within the statute of H. 8. for da¬ 
mages. Byfore that statute no damages were given, an<J 
without sunk a suggestion he is not within the statute; hut 
that being Jonly for a particular purpose is not traversable. 
Ante., pi. 1. 


5. WEEK v. SPEED. 

[Mich. 13 Will. 5. B. R.] 

REPLEVIN for taking cattle in quodam loco vocat. the 
brills, in quodam alio loco ibidem vocat. the boggs: The 
defendant avowed the taking in prcedicto loco in quo , <£r. 
quia H. was seised in fee of the locus in quo , fyr. The 
plaintiff demurred, because here are two places alleged, 
and the avowant has only answered to the locus in quo , <$/r. 
which is but one of the two places. Et per Curiam , It is 
a discontinuance. 


6. PRATT r. RUTLIDGE. 

[Trin. 13 Will. S. B. R."] 

IN replevin the defendant avowed, and the plaintiff be¬ 
ing nonsuit brought a writ of second delivemnee; where¬ 
upon it was moved to stay the writ of inquiry of damages. 
Et per Cur. This is a supersedeas to the retorno habendo , but 
not to the writ of inquiry of damages, for these damages 
arc not for the thing avowed for, but are given by the sta¬ 
tute of 21 H. 8. c. 19. as a compensation for the expence 
and trouble the avowant has undergone. Vide Pal . 403. 
Lat. 72. 


Where defend¬ 
ant pleacig p.iial 
in auter lieu, he 
must nri.ike sug¬ 
gestion tbr re¬ 
turn. .\nte 93. 
pi. 1. Sir. 507. 


Diseont imianee 
in reple\ in. 

Post 179. 

3 L<ev. 39, 55. 
Post 179. ISO. 
Far. 124. Mod. 
Cases 195. Post 
179. S. C. 

2 Lutw. 1218. 

N. L 384. Holt 
561. 1 Ld. 
Raym. 679. 
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Second deliver¬ 
ance is a super¬ 
sedeas to tlie 
retorno hnben- 
do.but not to the 
writ of inquiry. 
Godb. 185. 

Cases B. R. 546. 
S. C. Barres 
427. acc. Vid. 

2 Wils. 117. 
Ball. N. P. 58. 



It i* essentia! to 
a deputy to have 
the whole power 
of his principal, 
and a covenant 
or condition to 
restrain it, is 
void. 3 Salk. 
124. S. C. Holt 
221. Com v ns 
84, 85. 12 Mod. 
466. 


[96] 


Hob. 12. 


Deputy cannot 
make a deputy, 
but he may em¬ 
power another to 
do a particular 
act. Cro. El. 
534. 


S5 

AUTHORITY, 


PARKER v. KETT. 

[Pasch. IS Will. 3. B. R. 1 Ld. Raym. 658. '3.C-3 

EJECTMENT ; upon trial, this case w?( made for 
the opinion of the Court, viz. Charles Kell being seised 
in fee of a copyhold, demised it to his wife forlifg,. remain¬ 
der to Charles his son in tail, and if he died without is¬ 
sue under age, remainder to Elizabeth his wife. Vs- 
Mr. Keck the Master in Chancery was steward of this ma¬ 
nor by patent, ad exercendum per se vcl deputation, . Mr. 
Keck appointed one Clerk to be his deputy, who acted as 
such many years, and was sent for by Charles Kelt to take 
a surrender of the lands. Clerk went not himself, but by a 
writing under his hand and seal appointed A. and B. to be 
his deputies jointly and severally, only to take this surren¬ 
der, which was done by A. accordingly, and afterwards 
presented; and Elizabeth Kelt the defendant admitted 
thereupon, by Clerk. El per Holt C. J. who delivered the 
opinion of the Cour% 

1st, Clerk , who was Mr. Keck's deputy, fand so it is of 
any other deputy, where a deputy may be appointed,) had 
full power to do any act or thing which his principal 
might have done. That is so essentially incident to a de¬ 
puty, that a man cannot be a deputy to do any single act 
or thing, nor can a deputy have less power than his prin¬ 
cipal: And if his principal makes him covenant that he 
will not do any particular thing which the principal may 
do, the covenant is void and repugnant: As if the under- 
sheriff covenant that he will not execute any process for 
more than 20 /. without special warrant from the high- 
sheriff: this is void, because the under-sheriff is his depu¬ 
ty, and the power of the deputy cannot be restrained to 
be less than that of his principal, save only that he cannot 
make a deputy, because it implies an assignment of his 
whole power, which he cannot assign over. That by“con- 
sequence A. was as well authorised by Clerk's writing, 
given him under hand and seal, as if Mr. Keck himself had 
given it; of which there could be no question, it being to 
do a particular act. 
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'Sdly, Though A. acted in his own name, without reci¬ 
ting his power or any relation to it, yet this taking of a 
surrender must be good; for he must be considered either 
as an attorney, or under-deputy. Suppose the first, the 
law is plain; where a man does such an act as he cannot 
do, so as to be effectual any otherwise than by virtue of 
his authority, that shall be taken to be in execution of his 
authority: But where a man has an interest and authority, 
and docs an act without reciting his authority, it shall be 
taken to tftt done by virtue of his interest. 6 Co. 17. And 
though aVi Vnder-sheriff must act in the name of the high- 
sheriff becfPiee the writs are directed to the high-sheriff, 
an<V4s[r other particular reasons; yet any other deputy 
may acfc’eWrcr in his own name or the name of his princi- 
o is the judgement of Comb's case, though in argu- 
ingitis said otherwise; and so it is of an attorney, but it 
is more regular to act in the name of the principal. Last¬ 
ly, Supposing him to be an under-deputy, as if he had not 
been constituted to do a particular thing, but to be Clerk's 
deputy, this had been void,and he had no real authority: 
yet even that constitution would have given him the co¬ 
lour and reputation of an authority to act as a steward de 
facto. “And what he does as such is sufficient among the 
tenants, for they have no power to examine his authority, 
nor is he to render them any account of it. The cases of 
Mo. 109, 110. i Lev. 288. 2 Oo. 552. 2 Ro. 7. 101, 

130. are stronger. And so it is of an executor de facto, i. e. 
a tort executor. 

Authorities by letter of attorney are either general or 
'special; thus a letter of attorney may be to sue in omnibus 
cansis motis movendis , or to defend a particular suit. Sir 
Philip Sidney , when he went to travel, gave a letter of at¬ 
torney to Sir Thomas Walsingham to act afhd sell all his 
lands, and all his goods and chattels; and this was held 
good: Where the authority is particular, the party must 
pursue it: If the act varies from it, he departs from his 
authority, and what he does is void; but that must be in¬ 
tended of a variance not in circumstance, but of a variance 
material and substantial, as where the person, the thing, 
the estate, or the date is mistaken; as if a warrant of at¬ 
torney be to Hugh Barker , and the execution is pleaded 
to be by Hu. Bar. Vide title Variance, 73. 


Cro. El. 876. 


Moor 70, 71. 
Godb. 389. De¬ 
puty may act 
either in his own 
name or that of 
his principal. 

1 Roll. Abr. 

330. 9 Co. 76. 


Acts of a Btew- 
ard de facto suf¬ 
ficient amongst 
the tenants of 
the manor. 


In the case of a 
particular au¬ 
thority, circum¬ 
stantial variance 
will not make 
the act void. 

Co. Lit. 49. b. 
303. b. 
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1 Roll. Abr. 
501. 
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Faresly 62. On 
a removal out of 
an inferior juris¬ 
diction, plaintiff 
here is bound to 
accept the bail 
below, except in 
London. Mod. 
Cases 122. 

Post 99. 


Far. 1*20. Upon 
error in parlia¬ 
ment of judg¬ 
ment affirmed in 
B. K. new bail 
is required. 
Mod. Cases 70, 
80. 1 Slum. 

527. 
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BAIL IN CIVIL CASES- 


1. ANONYMOUS. 

[Mich. 11 \YiU.S. B.R.] 

IF the plaintiff in the action sue the bail-bAmf, he can¬ 
not refuse the same persons to be bail to tlicj original,ac¬ 
tion ; but if the plaintiff proceed against tlVerstieriff by 
amerciaments, he is not compellable to accept those per¬ 
sons that are sureties to the sheriff, to be bail to his action: 
So if a cause be removed by habeas corpus out of the Mar- 
shalsea or any other inferior court, and the bail there offer 
to be bail to the action, here the plaintiff is compellable to 
take them, because he might but did not except to them 
below. Aliter where a cause comes hither out of London; 
for the sufficiency of the bail there is at the peril of the 
clerk, and he is responsible to the plaintiff; so that the 
plaintiff had not the liberty of excepting against them; 
and the clerk is not responsible if they he deficient in this 
court, though he was in London; per Hoil C. J. (a). 

(a) Vide Barnes 65. 


2. TILLY i!. RICHARDSON. 

[Hill. 1 Ann. B. R. 2 Ld. Raym. 840. S. C.] 

DEBT on a bond in C. B. Judgment for the plaintiff. 
Error was brought in B. R. and bail put in according 
to the statute, and judgment affirmed; thereupon error 
was brought in parliament, and the clerk of the errors re¬ 
fused to allow the writ, unless the party would give a new 
recognizance; and Broderick moved it ought to be allowed 
without; being not requirahle by the 3 Juc. 1. c. 8. Scd 
per Cur. 

The first recognizance does not include payment of costs 
to be assessed in the House of Lords, and those costs ought 
to he paid, and therefore a new recognizance ought to be 
given within the intent of the statute: arid it is not the 
business of this Court to examine whether bail was put in 
upon the first writ, for the want of that floes not hinder 
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tl\» process of the writ of error, but only makes it no su, 

persedeas. 


and 

excepting there¬ 
to. Vide 1 Lill. 
174,18». 


1JV any action or suit the plaintiff must except within twenty M 
days after bait put in, and notice thereof and of their places ^ »bout]|mt- 
of abode, or otherwise the bail shall be filed. Upon a habeas ting in bail, am 
corpus the plaintiff' hath 28 days to except against fling the 
bail offered, upon a cepi corpus 20, per Clerk secondary. 

Trin. 11 W. 3. B. R. IneYror where the plaintiff finds bail, 
the defendant hath twenty days to except, and he need, not give 
the p/aintiffmoticc that he excepts; but he cannot take out exe¬ 
cution without serving the plaintiff zoith a four-days rule to pul 
■in tyjUrr bait. Mich. Ann. B. R. And in other cases if the 
plamuff’cswfils', he must give the defendant notice, to save the 
pe rpetual trouble of scarcjung the judges books. 


3. WILLIAMS ®. WILLIAMS. 


[Pasch. 8 Will. 3. B.R.] 

A. Sued B. in three actions, and he put in three bails; Render, when a 
plaintiff recovered in th&n all; defendant rendered 
himself, and one of the bails entered an exoncralur on the but^s Bulst. 
bail-piece, the rest did not; el per Cur. The rendering is a jjj 2 . 
discharge in possq as to all, but not complete and actual as ^ ' 14 08 
to all, till exon, entered upon all (a). 


(a) Notice of the surrender must be 
.given to the plaintiff's attorney with¬ 
out. delay, and affidavit made thereof 
before the bail can be discharged.— 
After the notice given, and affidavit 
thereof made, [and an entry of the 
surrender made if in B. R. on the mar¬ 
shal’s book kept in the King’sBenchOf- 
ficef] a certificate must be got from the 
keeper of the prison,that the defendant 
is in his custody, and the bail-piece 
from the chambers (if the surrender 
was made there) properly marked ; on 
producing of which, together with the 
affidavit of service of the notice on 
the plaintiff’s attorney, to the master 
of B. R. or blazer of C. B., an exo- 


neratur will be marked on the bail- 
piece ; for till that be done the bail con¬ 
tinue liable: 1 Cromp. 72. If an 
exoneratur is ordered, but by omission 
of the Dropor officer not entered on 
the bail-piece, subsemient proceedings 
will be set aside; 1 Bur. 409. Where 
a bankrupt is clearly entitled to his 
discharge, the Court, to avoid circu¬ 
ity, order an exoneratur to be entered 
on the bail-piece without the form of 
a regular surrender; but if a second 
commission is taken out against an un¬ 
certificated bankrupt, a certificate un¬ 
der such commission does not entitle 
him to be discharged: Martin v. 
O'Hara, Coup. 821. 
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Bail byexecuLor* 
and in inferior 
court*. Far. 9. 

1 Sid. 63. 368. 

2 Keb. 295. 

1 Lev. 245. 

3 Bulat. 316. 

1 Lilt. 184. 

Post 102. 

fi Mod. 242. 

Cro. Jac. 350. 
pi. 2. 3 Salk. 
67. S. C. Holt 
308. 


Carth. 469. 

S. C. Conatruc- 
tkmof statute 4 
and 5 W. 3. c. 
21 . 

[* 99 ] 


How the sheriff 
•hall be charged 
for taking insuf¬ 
ficient bail. 

10 Co. 99, 100. 

2 Salk. 608. 
Mod. Cases 122. 
Auto 97. 1 llan. 
180,183. pi. 29. 


4. PAGE ®. PRICE. 

[Mich. 8 Will. S. B. R.] 

ACTION against an executor in an inferior court, 
and special bail put in. It was removed by habeas corpus 
in C. B. and the Court held, he should put in bail to ap¬ 
pear to a new original within two terms, (but not after,) 
nor to pay the condemnation-money. In the same case it 
was held, that in debt against an executor on a judgment 
suggesting a devastavit, he shall give bail, for Uiere the ac¬ 
tion is in the debet & detinet. Et Trin. 11 fV.’3. B. R. 
fuit ditper Holt C. J. That in all cases where a cause^mes 
in by habeas corpus , the defendant shall finfMipetfal bari, 
save in the case of an executor; and that this they do in fa¬ 
vour and indulgence to inferior jurisdictions. 


5. HOLLAND ». SERJEANT. 

[Mich. 10 Will. 3. B. R.] 

H. In custody of the sheriffs of London upon an exe¬ 
cution was charged accordmg to 4 and & W. '3. c. 21. 
in their custody, and for want bf proceeding in two terms 
after, he * was discharged upon coipftaon bail, according 
to the course where persons are charged" in custody of the 
marshal; for by this act the plaintiff has the same benefit 
as if the defendant was in cuslod. mar.; and therefore it is 
but reasonable there should be the same rule for the de¬ 
fendant. 


6. ETERICK v. COWPER. 

[Hill. 10 Will. 3. B. R. 1 Ld. Raym. 425. C.] 

IF the sheriff takes insufficient bail for the defendant’s 
appearance, and the plaintiff will not accept them, he 
is liable to an action as well as to amerciaments; per Holt 
Chief J ustice; serf Trin. 2 W. 3. B. R. Gravener versus 
Soams , it was held, that no action lay against the sheriff 
for taking insufficient bail; but he shall be amerced if he 
has not the body; but if the plaintiff take an assignment of 
the bail-bond, though the bail be insufficient, the Court 
will not amerce him («). 

Note. The plaintiff now takes an assignment of course, 
but the old way was first to give a rule to the sheriff to 

(«) Vide 1. Wils. 223. Cowp. 769. 
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bhing in the body, before you could take an assignment; 
so at this day you serve the sheriff with a rule to bring in 
the body, before you move to amerce him. Per Cur. 


7. ANONYMOUS. 


[Mich. 10 Will. 3. B. R. Ld. Raym. 383. S. C/J 


DEFpNDANT shewed the composition act, and that 
the plaintiff’s debt, according to the composition he Jiad 
made with the rest of his creditors, wa* under ten pounds; 
and that the plaintiff would be bound though a non-sub- 
eerfths*.: Ycj t the defendant pas fke&d to special bail, be¬ 
cause non "constat that the p&iutiff Pill be bound, for he 
nw/'deny the absconding, So that this would be to de¬ 
termine the merits of the cause, viz. that he was bound 
by the composition. A liter, if the plaintiff had subscribed, 
or had been summoned before a judge, and the mutter 
had received a determination (a). 


Merits of the 
cause not. in 
question upon 
hailing. Post< 
pi. 9. 


(p) When a plaintiffhas once sworn 
positively to his debt, in order to hold 
the defendant to speck! bail, the Court 
of King's Bench will never receive any 
affidavit whatever eitfagr to explain or 
contradict the plaintm’s oath ; even 
an affidavit oftfee plaintiff’s confession 
that the defeat at owes him nothing 
will not be received; Emerson v. Haw- 
t Joins, 1 tJPils, $$5. In that case the 
plaintiff in trovdr against custom-house 
officers for goods seized, swore they 
were indebted, and-they were obliged 
to give special bail, though the goods 
were in the king’s warehouse,' and 
there wjisa suit in the Exchequer for 
eondeknatjfen. But the practice of 
the Commoto. Pleas somewhat differs in 
this particular from the practice of the 
King’s Bench, and admits of supple¬ 
mental and even contradictory affida¬ 
vits ; for they hold that, notwithstand¬ 
ing the plaintiff makes a positive affi- 
da<it of his debt, yet the matter oftmil 
is examinable by the Court. The 
plaintiff msple an affidavit of his debt, 
m order to jiojjl tlte defendant to bail; 

^je.defeiiuant making an affidavit 
that nfe believed thtfwhole debt wtfuld 
appear to be pai<l, a common appear¬ 
ance was allowed by the Court. Barnes 
66. l Cramp. 44. This difference 
Salkeljd, Vol. I. 18 


in the practice of the two Courts is 
seated by Bull. J. in Mackenzie v. 
Mackenzie, 1 T. R. 7 16. If a Judge 
in B. JR. makes an order to hold de¬ 
fendant to bail for an assault, imprison¬ 
ment, and such like action, where the 
defendant cannot be held to special 
bail, without an affidavit and order 
thereupon, no counter*uffidavit will be 
allowed, to lessen the bail ordered by 
him. 1 Bl. Rep. 192. In Kirk v. 
Strickland, B. It. Doug. 449. the plain¬ 
tiff swore the defendant was indebted 
ur.to him in 50 1. (which was the penal¬ 
ty of a bond for indemnifying a pa¬ 
rish again-t a bastard). The drfci.d- 
ant swore that, only 3 L was due. The 
Court at first seemed to think they 
coidd not relieve the defendant upon 
summary application, i? having been 
an uniform rule not to go >iu.i the 
merits, upon such a .notion. !>u* intake 
the matter as it stood upon the aiK ’a- 
vit to hold to bail; but at U.-t they 
granted the rule, declaring ti a< they 
were persuaded th^jdamtiff'voidd not 
venture to shew ca*so against it. Vide 
Str. 1233. From the cgse of Cooke v. 
Dohree , H.Bl. 10, it may beques-ion- 
eil whether the distinction between the 
practice of B. R. and C. B. continues. 
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Cirth. 519. 


8. DUX ORMOND ». BRIERLY. 

[Trin. 10 Will. 3. B. It] 

IN an action upon a replevin bond, common bail shall 
be tiled. 


[ 100 ] 9. ANONYMOUS. 

[Hill, li Will.s.B.R.3 

THE merits of a cause shall not be tried in a .motion 
upon bailing. for bail. In an action of debt upon a bond,*"lhe defen- 
Vkle Ijoue 449 ^ant says it was per duress , that will not excuse him Jftoa 
e ‘ special bail, for the Court will not determine the meri’S 

upon such a motion, nor put a slur upon the plaintiff's 
Cause, which ought to come down fairly to trial witn- 
out prejudice; so if he says it was usurious. Per Holt 
Chief Justice. 


10. ANONYMOUS. 

[Hill. 11 Will. 3. B. ».] 

Kail in an action IN an action for money won at play, Govtfd and Turfon 
aTpbiy" ' in' an were for denying special bail; for since “the plaintiff 
action by the played upon tick, they would not help his security, and 
special*b«ui siiatf they wcre f° r making it a rule of Court. Holt Chief Jus- 
ie given. tice contra: That the practice has been otherwise; and 
Andrews 7 Q 9 the contract if under 100/. is lawful, and the plain tiff 
upon the Stat. ventured his m^ney against it. That they could not so far 
9 Ann. cap. 14 . discountenance what the law allowed, and to 6ay they 
were not to better his security since he played upon tick, 
would as well prove that there should be no bail4n an inde¬ 
bitatus assumpsit , fyc. The rule for special bail Stood. 


11. ANONYMOUS. 


[Hill, ll Will. 3. B.E.] 


I S «lebt^i IN debt upon a bond to perform covenants, no bail shall 

bond to perform he given, but with respect to the breaches And the daip- 
covenants. 2 Jo. age done thereby; but the measure of that shall be ttfken 
aob. ^u 260 ’ from the plaintiff’s oath («). 


Rep. 53. Noy 8 . 


(a) Vide Barnes 109. 
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12. ANONYMOUS. 

[Hill. 11 Will. 3. B. R-3 

THERE was a question if bail be pul in in one term, Where addition,, 
and new bail is added the next term after, if this should 
be a hail as of the first term, or only of the term when stmirbeofUuZ 
added? The clerks differed, but the Court was of opinion, term - 
it was only bail of that term when the additional bail was 
put-in; Tor they said it was not bail till completed and ac- 
t cpted, and making the additional bail to be bail of the first 
t< rm, might do wrong to a third person, who might be a 
purchaser after the first, and before the additional bail was 
ut in. Per Cur. 


13. ANONYMOUS. [ 101 ] 

[Hill. 11 Will. 3. B. R.3 

UPON non cst inventus returned on the capias against 
the principal, the bail’s recognizance is forfeited in thatilot" pkada- 
strictness of law; but by the course of the Court, if the We to an action 
principal be rendered before the return of alias scire facias 
against the bail, the Court will stay proceedings. But in¬ 
stead of a scirefacias against bail, the plaintiff brought debt 
upon the recognizance, and the bail pleaded a render be¬ 
fore the return of the latitat , i. e. a latitat actually sued 
out and entered. Et per Cur. Though this cannot be 2 Ro || 

• pleaded, yet the plaintiff shall not by this new course pre- 367. Moor ssot 
vent the grace of the court; we will allow a render in this 
case of an action of debt, as well as a scire facias , and that 
at any time before the return of the latitat , and perhaps ^Keb-wr,^ 
may enlarge the time; the Court denied the case in 3 Ke~ j ac ^ 
blc. Miles and Bateman. Vide Ray. 14. But in regard * Brownlee, 
there had been pleadings in this case, the defendant was 2 m n . 4D8? 8 * 
ordered to pay the costs (a). pi- 8. 


(a) Bail sued in debt on recogni- 
— y aa r . ft in B. JL have eight days after 
the return of process to surrender de¬ 
fendant ; and if there be but four days 
inrthe term after the return of the 
writ, shall have four days in the term 
following; Milner v. Petit, 1 Ld. 
Raym. 721*. Tr. 1 Ann. In C. B. on 
or before the return of process, Mic. 
1654, and where the bail moved to 
stay proceedings against them in the 
action on the recognizance.the writ not 
having been served four days before 


the return, the Court on shewing cause 
made the rule absolute; Barnes 62. 
1 Cromp. 70. If the proceedings be 
by sci.fa. the render may be before 
or on the appearance-day of the return 
of the first sci. fa. sitting the Court if 
that be returned scirefeif in the case 
of two nihils returned before or on the 
appearance-day of the second, JDerisly 
v. Deland, Barnes 82.; but not later, 
1 Roll. 334. 1 Cramp. 70. 2 Cromp. 
88. Bail in action by original have 
till the quarto die post{sedcnte curia) to 
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surrender principal in B. R. as in 
C. B.; and subsequent proceedings on 
sci. fa. shall be stayed, Bailey v. 
Smeathman, 4 Bur. 2134. If an ac¬ 
tion on recognizance is brought in 
C. B. against an attorney of B. R. % 
and plaintiff discontinues the action 
because he had sued the attorney in a 
wrong court, the attorney surrenders 
his principal, and then bill is filed 
in B. S., the rentier is good, Hoare 
x. Jlfingay, <SVr. ■ 915. In a case in 
the Exchequer, decided when the 
editor was present, E. 22 G. S. the 
plaintiff had sued in the Exchequer 
the bail in C. B. before the end of 
four days from the return of ca sa.; 
which would be irregular in C. B., 
anti the principal was surrendered in 
C. II. before the bail by the practice 
of (hat court would be liable. It 
was ruled that the plaintiff could not. 


by suing in a different court, alter 
tne responsibility ; and the proceed¬ 
ings were set aside with costs. Thomp¬ 
son, B. doubted whether the action on 
a recognizance ought not to be in the 
same court as the original suit, as in 
actions on bail bonds. Lawes for the 
plaintiff, Rous for the bail. If the 
principal is alive at the return of the 
ca. sa. the bail are not discharged by 
his dying at any time after. Cro. Car. 
165. 2 Id. Raym. 1452. 2 Str. 717. 
Barnes 106. 2 Wilt. 67. 2 Cromp. 
88. If the plaintiff, on the return of 
non est invent, sues the bail and deli¬ 
vers a declaration de bene'esse.the bail 
must.in order to stay proceedings, pay 
costs in that action,as well as debt anu 
costs in the other, which they had ten¬ 
dered within the time allowed to sur¬ 
render their principal. 5 T. R. 363. 


14. LYELL r. MANUCAPT. CALLETL1. 

[Trin. 12 Will. 3. B. R.] 

Ante 93 ,98. fj. Has a judgment obtained against him, and he ten- 

^KolL AUr 8 ders himself before the return of the capias , *but ne- 
533. i Lin. 187. ver gives the plaintiff notice of his render, nor gets the 
two davs hail-piece discharged; the plaintiff proceeds to judgment 

Far. os. Vide ’ against the bail upon a scire, facias ; and the Court w ould 
Mod. c#s. 238. no t relieve them upon motion, because no exoncrulur was 
entered, and scire facias returned; but put them to their 
audita querela. 


15. LUMLEY v. QUARRY. 


Far. 9. Fprrn 
removal by ha¬ 
beas corpus, the 
Court will exa¬ 
mine into the 
cause of action. 
Ante 98. 1 Sid. 
418. Holt 88. 

S. C. 1 Lev. 
268. Vide St. 
Mod. Cu. 236. 


[Pas. 1 Ann. B. R. 2 Ld. Raym. 7 67. S. C.] 

AN action was brought against the defendant for a 
ship and cargo; and the question w r as, Whether the de¬ 
fendant should be discharged upon common bail? It was 
alleged for the plaintiff, that the cause came in from L i mr 
don by habeas corpus , and therefore they ought to have spe¬ 
cial bail of course. But Holt C. J. held, that the Court 
here could examine into the cause of action upon a habeas 
corpus , and took this diversity, that if the cause of action 
were such as required bail, though it were under the value 
of 10/. they would hold the defendant to bail: but if the 
action was vexatious, or such as required no bail, as an 
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action against an executor, they would discharge him upon 
common bail. Upon which it was urged for the defend* 
ant, that what he did with relation to this ship and cargo, 
was as Judge of the Admiralty in the West Indies: there¬ 
fore no reason why he should be held to bail. On the 
other side it appeared, that the defendant had the ship and 
cargo in his own custody, which was intermeddling fur¬ 
ther than the duty of his office warranted; and for this rea¬ 
son he was held to bail; but otherwise not. 

In a like case, viz. an action removed by habeas corpus , M°J- Case* 245, 
the Court held there must be bail here; for else the de- a1 ' J ntc 
fendant by his own act puts the plaintiff in a worse con¬ 
dition that he was below; but they could consider the 
Quantum, of the sum in which the bail ought to be taken, 
if the action appeared to them to be vexatious. Mich. 

3 Ann. B. R. («). 

(a) 'Vide 2 Bl. Rep. 192. 


JlOl 
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16 . UENBALDO i>. COGNONI. 


[Mich. 3 Ann. B. R.] 

PLAINTIFF brought an action of trespass, assault, 
and battery by bill of Middlesex, with an ac etiam for 40 1 . exceed the sum 
and recovered 100 (. and the Court held, the hail should thebaii 8 t 3 e not n * 
not be liable for more than the ac ciiam; for that is the liable?* 6 Mod. 
measure and ground of his undertaking. Then the ques- 96,265. s. c. 

Vi on arose, Whether he should be liable for 40 1 .? and r^aldo. e ver^ a ” 
Holt Chief Justice held he was not liable at all; for his re- Caj-noni. i Mod. 
cognizance is to answer the condemnation; and since that i'ski K i 83 5 258 
cannot be, he is bound to nothing. And *C!ark the se- 425 . i Vent. * 
condary affirmed, there was a rule of Court, that where **• Holt s9 - 
the plaintiff recovers a greater sum than is laid in the 
action, the bail shall not be chargeable in ista actione. 

Another question arose. Whether here was any bail? For 
there cannot be bail without a writ, and here the writ 
jras ret urnable of Michaelmas term, whereas the bail was 
of a term precedent: Etsicpendcl ( b ). 


(/) In Martin v. Moore, 2 Str. 922. 
it was ruled that the bail should be 
liable to the amount mentioned in the 
ac etiam, and no more. In Jackson 
v. Hassel, Doug. 3S0. it was held that 
they should only be liable to the a- 
mount of the debt sworn to, and costs. 
But the bail to the sheriff are liable to 
the extent of the penalty iu the bail- 


bond ; Mitchel v. Gibbons, H. Bl. 76. 
The sheriff on an attachment for not 
bringing in the body, is liable to the 
whole debt and costs*; Fowlis v. Mac¬ 
intosh, II. Bl. 233. In assault to da¬ 
mage of 5001. bail bound jointly and 
severally for 140 /., verdict for 300 L; 
each bail shall pay 140 Z. Com. Dig. 
Bail. 
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Bui for default 
of prosecution. 

4 Inst. 71. Mod. 
Cases, tee. 97. 
ditile 418. 

Lnt. 12. 


Convict of man¬ 
slaughter not 
bailable before 
clergy had. 

Ante Cl. 4 Inst. 
178. S Bulst. 
114. 1 Roll. 
Rep. 2fi8. Cases 
B. K. MW. 118. 
S. C. 


Ante Cl.' 


Show. 191. H. 
ought to enter 
his prayer on the 
habeas corpus 
act, to be ti ><-d 
the first week of 
the term or djyr 


BAIL IN CRIMINAL CASES. 


1. FITZ PATRICK'S CASE. 

[Trin. 7 Will. 3. B.R.] 

TTTZ-PA TRICK was committed to Newgate by the 
Privy Council, for aiding Colonel Dorrington to escape 
out of the Tower , where he was committed for high trea¬ 
son; and being brought here by habeas corpus , was bailed; 
because though the commitment was for high treason, yet 
there was no prosecution, and a sessions was past. 


2. THE KING r. KEAT. 

[Mich. 8 Will. 3. B. R.} 

MR. Neat was indicted of murder, and also for stab¬ 
bing, and the jury found him guilty of manslaughter; and 
as to the rest found a special verdict; and Sir Bartholo¬ 
mew Shower moved he might be bailed; but it was denied, 
for he is found expressly to be guilty of manslaughter, 
and in that case bail is never allowed till clergy had. 


„ 3. LISLE’S CASE. 

[Mich. 8 Will. 3. B. R.] 

LISLE , who was indicted of murder, and found guil¬ 
ty of manslaughter, was bailed before clergy had, Vide 
Appeal, Case 3. 


4. LORD AYLESBURY’S CASE, 

[Hill. 8 Will. 3. B. R.] 

ONE committed for treason or felony ought to enter 
his prayer the first week of the term or day of the ses¬ 
sions next after his commitment, or he shall not have the 
benefit of the habeas corpus act (a); but if an act of pai> 

(a) R. 1 Pent. 340. Sho. 190. 
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liament be made which takes away the power of bailing «f sessions after 
for a time, he need not then enter his prayer, for that is c 

thereby dispensed with: but then he ought to enter it the Cases b.k. ivr. 
first week of the term or day of the sessions after the ex- Holt **• 
piration of that act of parliament; and for want thereof, £ 104 J 
the benefit of the habeas corpus act was denied: but because 2 Jon. 222 . 
the defendant had been long in prison, and his trial had fi' 1 '• 41 * L “ t - 
becn delayed, and affidavit was made that bis life was in W1 

danger, the Court bailed him. 


5. LORD MOHUN’S CASE. 

[Mich. 9 Will. 3. B. R/j 

fF a man be found guilty of murder by the coroner’s in¬ 
quest, we sometimes bail him, because the coroner pro¬ 
ceeds upon depositions taken in writing which we may look 
in 10 . Otherwise, if a man be found guilty of murder by a 
grand jury; because the court cannot take notice of their 
evidence, which they by their oath are bound to conceal. 
El per Cur. There is no difference between peers and 
commoners as to bail (a). 


H. found guilty 
of murder by the 
coroner’s in¬ 
quest bailable j 
otherwise if in¬ 
dicted. 1 Bui st. 
85. 3 Bui st. 113. 
1 HolS, Hen. 

268. 1 Sid.316. 
akin 683. S. Ci 
Holt 84. 


(rr) Jlex v. Arton, 2 Str. 831. The 
defendant, as keeper of a prison, had 
been tried, and acquitted on full evi¬ 
dence and to general satisfaction on 
four indictments for murder charged 
to be committed by confining prisoners 
lb an improper place. He was com¬ 
mitted by a justice of peace to answer 


a fifth charge, and moved to be ad¬ 
mitted to bail on producing copies of 
the informations, and affidavits of the 
former trials, and of the identical na¬ 
ture of the offences; but the ( ourt 
refused to look fnto the informations, 
or to admit the defendant to bail. 


6. MARRIOT’S CjfcSB. 

[Mich. 9 Will. 3. B.R.] 

MARRIOT was committed for forging indorsements Ran m miwfe- 
upon Exchequer-bills; and upon habeas corpus was bailed; mew,OT * 
the crime was only a great misdemeanor: for 
though the forging the bills he felony, yet forging tire in¬ 
dorsement is not. It is felony per 8 9 W. 3 . cop. 20. 
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7. ANONYMOUS. 


Post. M8. Tol- 
ler'tcaae. S. C. 
Otie indicted of 
murder ought 
not to be bailed 
upon affidavits of 
the evidence. 

2 Jon. 222. 

Still. 116. 

1 Bulst. 85. 

Holt 153. 


[Trin. 11 Will. 3. B.R.] 

J. S. being committed upon an indictment for murder, 
moved to be bailed, and this within less than three 
weeks of the sessions; Rokesby and Turton were for bailing 
him; because the evidence upon the affidavits read, did 
not seem to them sufficient to prove him guilty. Holt C. 
J* and Gould contra. The evidence does affect him, and 
that is enough. The allowing the favour of bail may dis¬ 
courage the prosecution; therefore it is not fit the Court 
should declare their opinion of the evidence beforehand; 
for it must prejudice the prisoner on the one side, or the 
prosecutor on the other. 


C105] 


H. taken on ex¬ 
communicato 
capiendo, baila¬ 
ble while the re¬ 
turn of the ha¬ 
beas) corpus is 
under the consi¬ 
deration of the 
court. 1 Bulst. 
122. Far. 16, 
59. Bast. 294, 
134, 672. 1 Cro. 
507, 552, 558. 
ldtcli. 174. 

Cro. Jac. 29, 

67. 1 Roll. Rep. 
132,384. 1 Sid. 
286. 2 Roll. 
Abr. 113. Holt 
**. S. C. 


8. REX ®. DAVISON. 

[Trin. 12 Will. S. B. R. 1 Ld. Raym. 603. S. C.] 

UPON a habeas corpus to bring up the body of one 
Davison a Quaker, the cause returned was a’writ of 
excommunicato capiendo , which recited a significavil of an 
excommunication for teaching school without a licence; 
and the Court doubting whether this was an offence, de¬ 
sired to hear counsel upon it; and then Mr. Northey 
moved he might be bailed in the mean time; and cited 
several authorities that a man might be bailed, while the 
legality of the return is under We consideration of the 
Court. Vaugh. 157. Lat. 174. 1 Cro. 552, 557. And also 
Price's case, 4 Hch. 29 Car. 2. B. R. who was taken upon 
an excommunicato capiendo, and brought up by habeas corpus 
and bailed, whiloghe return was under consideration; and 
in that case the Court being against Price upon the return, 
his counsel insisted that he could not be committed again, 
and fought they had got an advantage that way, but 
notwithstanding that he was recommitted. He cited also 
Clerk's case, who was committed by the vintners cG?»'pa:nyi r 
audlhtiled by Holt C. J. at his chamber. Upon these au¬ 
thorities the defendant was bailed, and the entry was, tra* 
ditur in ballium interim Curia advisare vult; and the "t.on- 
dition of the recognizance was to appear the first day of 
the term, and from day to day; and if the Court should 
adjudge the return good, to render his body to prison. 
The Chief Justice said they bailed men in execution upon 
an audita querela , and by the petition of right must bail or 
remand men in convenient time. 7’he same rule was made 
this term in Reynold's case, (who # was committed by the 
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}ourt of Aldermen, for assisting to marry a city-orphan.) 
vhil'e the Court considered the return. 


9. ANONYMOUS. 

[Trim 1 Ann. B. R.] 

THE defendant in an indictment in B. R. being bailed 
an the indictment, and likewise in a civil action then 
pending against him in C. B. rendered himself in dis¬ 
charge of his bail in the civil action to the Fleets and from 
thence by habeas corjms he moved himself to the King's 
R r nch and escaped. His bail to the indictment moved 
that their recognizance might not be estreated, pretend¬ 
ing he was taken out of their custody by his commitment 
to the marshal; srd non allocatur, for they must take care 
of him there, and they might have had him committed in 
discharge of them. Ex motionc Broderick and Raymond* 


10. DR. WATSON’S CASE. 

£ Mich. 1 Ann. B. R.] 

OR. Watson late bishop of St. D iviiPs , was taken on 
an exann. capiendo^ and brought into B. R. by habeas corpus , 
and pleaded to the writ, that he was a Lord of Parlia¬ 
ment, and moved to be bailed, while the retorn was un¬ 
der consideration. And Powell said, Though it had been 
done, it was in their discretion, and was contrary to the 
statute of Westminster; and he did not think it discretion 
upon such a plea, which every body knew to be false, he 
being deprived by commissioners of delegates, of which 
Powell was one on the appeal. Holt C. J. agreed; and 
that though they could not take judicial notice of the frail¬ 
ty of his pica, yet it should lead their discretion; and he 
was not bailed. 


11. DOMINA REGINA v. LAYTON. 

[Pasch. 4 Ann. B.R.] 

LAYTON and others were committed by the Lord 
Mayor of London , upon his view, for a forcible detain¬ 
er, and fined 100 1. and committed in execution, and the 
record of the conviction was removed by certiorari , and 
the defendant brought a writ of error coram nobis , and as¬ 
signed error in person; and now it was moved, they might 
SAtKELJD, Vol. I. 19 


Render in die- 
charge of bail in 
an action, will 
not discharge the 
bail on an in¬ 
dictment. 
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Bailing during 
advisement is 
discretionary, 
and the court 
will refuse it if 
defendant pleads 
a false plea. 
Mod. Cases, See. 
160. Post. -294. 
SC. 3 U. 293. 
p. 4. Far. 56, 
117. Cartli. 484. 
3 Salk. 90. 

5 Mo-1. 433. 

Holt 631. 2 Ld. 
Itaym. 790. 


Upon error of n 
conviction for a 
f< ircible detail ier, 
defendant refu¬ 
sed to be bailed . 

1 Sid. -286. 

2 Keb. 43. The 
King and Wtait- 
nnioi e. 

Font. 353,430. 
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Bailiff. 


be bailed. Vide. ! Cro. 557. Keb. 43. Sid 320. 2 Kcb. 
173. Broderick contra urged, That in error to reverse an 
outlawry the Court will take bail, but not to reverse a judg¬ 
ment in an indictment: At last the Court refused to hail 
him, being in execution for % fine, and having committed 
a very notorious breach of the peace in the heart of the 
city, though a long vacation was coming on. 

JVotff, Persons committed for felony are entitled to be bailed after a trial is 
lost, especially if it be doubtful whether they are guilty. The Kir>g against 
Bell and his wife. Andrews 65. 
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In trespass ior 
taking goods or 
replevin, if Uic 
defendant makes 
conusance, tra¬ 
verse of the com¬ 
mand is suffi- 
cient; aliter in 
clausum fregil. 

9 Co. 33.34, kc. 
Godb. 23, bee. 
Kel»\ 31. 

Garth. 74. Kep. 
A. Q. 112. S. C. 


i’ost. 409. 


33 H. 6. 3. a-. 
2 Leou. 190. 
215. 


1. TREVILIAN r. PYNE. 

REPLEVIN; defendant makes conusance a 3 bailiff 
to/. S. Plaintiff" pleads that he took them dc injuria 
sun propria , absque hoc, that he was bailiff’ to J. S. To 
this it was demurred: And after argument, the traverse 
was held to be well taken; and a difference observed be¬ 
tween an action of trespass quare clausum fregil, and an ac¬ 
tion of trespass for taking cattle or replevin. In the first 
case, if the defendant justifies an entry to the close by com 
mand, or as bailiff to one in whom he alleges the freehold 
to be, the plaintilT shall not in his replication traverse the 
command; because it would admit the truth of the rest of 
the plea, viz. That the freehold was in J. S. and not in 
the plaintiff^ which would be sufficient to bar his action, 
whether the defendant was impowered by J. S. to enter, 
or not impowered; for it is not material that the defend¬ 
ant has done a wrong to a stranger, if it be none to the 
plaintiff: But in the other two cases, if the defendant jus¬ 
tifies taking my cattle as bailiff" to /. S. in whom FSsnays 
a title to take them, as for distress, or other cause, there 
it may be material to traverse the command or authority; 
for though /. S. had right to take the cattle, yet a stranger, 
who had no authority from him, will be liable; so that 
both parts of the defendant’s plea in this case must be true* 
and therefore an answer to any part is sufficient; so iff 
trespass for taking goods. Aliter in trespass quare clau»nm 
fregil. Vide 1 Leon. 50. 2 Leon. 169, 216. Yclv. 148* 

3 Lev. 20 . contra. 1 Ro. Rep. 46. Cro. El. 14. 
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2. MATTHEWS ». CAREW. 

[Mich. 1 Aon. B. R.j 

TRESPASS for taking his tankard; defendant plead¬ 
ed^ that at a court-leet at Westminster prassenlatum fuit , 
That the plaintiff in a cellar within the leet did melt 
tallow, ad commune nocumentum, fyc. for which he was 
amerced 5 s. by the jurors, unde habu.it notitiam, and for 
that beifig requested he did not pay, the defendant as bai¬ 
liff to the Dean and Capter, *et per eorum mandat, dis¬ 
trained. El per Cur. 1st, It is sufficient to plead prasen- 
tfflum fuit without averring in fact that he did melt, <V“C. 
for non refert as to him whether the offence was done or 
not, since there was a presentment: And the Court took 
a difference between a replevin and trespass; in the first, 
the bailiff is an actor, and is to recover, which shall be 
upon the merits; but in trespass, as in this rase, the bai¬ 
liff is only to excuse the wrong. Vide 3 Cro. 835. 27 H. 8. 
8. 3 Leon. 14. 

But secondly, This plea is naught, because the defend¬ 
ant Justifying as bailiff, ought to have set out some estreat 
of the Oburt, or warrant from the steward, and to have 
justified under that. Vide Mo. 573, 607, 847. 3 Cro. 

698, 748. 


BANKRUPTS. Vi. St. 5 G 2. c. 30. 


l. CARY ». CRISP. 

[Pas. 1 Will. & Mar. B. R.] 

IN an indebitatus assumpsit; the defendant pleaded that 
thf* plaintiff became bankrupt, and commission was taken 
out, and so all his goods, fyc. belonged to the commission¬ 
ers, &rc. Xhe plaintiff demurred and had judgment; for 
till an assignment the property of the goods is not transfer¬ 
red out of the bankrupt (a). Vide statute 1 Jac. 1. c. 
15. § 13. 


In justification 
as bailiff to ft 
court-leet, for 
levying an amer¬ 
ciament, some 
estreat of the 
court or warrant 
of the steward 
must be shewn. 
Show. 61. 

3 Mod. 137. 
Garth. 73. Skin. 
587. 

[ * 108 ] 
1 till. 159. 


Post. 407. 
Shower’s Rep. 
61, 62. 1 Dan. 
685. pi. 1. 

Hob. 129. 

3 Lev. 19. 


Property not 
transferred out 
of the bankrupt 
till assignment. 
Post. 111. Vide 
1 Lilt. 400. 

1 Burrow 31,39. 


(a) D. ac. Str. 981. 
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Outlawry of the 
bankrupt after 
an act of bank¬ 
ruptcy commit¬ 
ted, cannot de¬ 
feat the interest 
the creditors 
have acquin d in 
his estate. 1 L •'. 
8. 1 Vent. 193. 

2 Lev. £0. 
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1 Vent. 1*3. 

2 Le*. 49. 

1 Jones 203. 

2 Sid 176. 

1 Lev 33. 

2 Lev. 49. 


Lying in prison 
upon arrest is an 
act of bankrupt¬ 
cy. Otherwise 
if he put in bail. 
Vide infra, p). 7. 
contra 1 Lill. 
204. Raym 
479. 3 Lev. 58. 

1 Vent. 370, 
371. 1 Bur¬ 

row 439. Far. 
139. Skin. 270. 
2T. R. 141. 


2. PAINE & AL. r. TEAP & AL. 

[Hill. 2 W. & M. C. B.] 

UPON an English bill in the Exchequer the Barons 
prayed the opinion of the Judges of C. B. The case was, 
H. becomes bankrupt, and king after was outlawed. The 
king made a lease of the protits of his land', and also a grant 
of his chattels: Afterwards a commission of bankruptcy 
was taken out; and the question was. Whether or'liow' far 
this outlawry, lease, and grunt should prejudice the credi¬ 
tors of the bankrupt? 

And first, it was taken for certain, Tnat where a person 
is indebted to the king, and also to a subject, the king shall 
have preference in payment. 2dly, That no subsequent 
act of the bankrupt can defeat the interest his creditors 
have by his bankruptcy in his estate. 3dly, That the king 
hath by common law such a power to require his subjects 
to answer all demands of law and justice, that not appear¬ 
ing upon process is such a contempt of law, that the person 
guilty is put out of the law, forfeits his goods and chattels, 
11 //. 6. 17. his leases for years. 9 //. 6. 21. and his trust 
in such leases, 2 fb>. 807. Hob. 214. and the profits of his 
lands of freehold, 9 H. 6. 20. 21 H. 7. 7. 

Resolved therefore, 1st, That the creditors are not hurt 
by the outlawry; for that was his own ac t and by his own 
default, and the voluntary permitting himself to he out¬ 
lawed, shall not prejudice them, 2 Sid. 115. 2dlv, That 
the .assignee of the king’s lease having paid 37 /. for it, is a 
purchaser within the 21 Jac. 1. c. 19. not to be impeached 
by the commission sued out five years after the bankruptcy. 


3. CANE r. COLEMAN. 

[Trin. 2 W. & M. in Cam. Scacc. Iritr. in B. R. Mich. 1 Jac. 

2. Rot. I66.j 

IJVDEBITATUS , for money had and received to 
his use; on a special verdict the case w r as, //. ITelng a 
silk-man owed B. 100/. and to C. 50 /.; B. arrests him 
for the 100 /. in the sheritf’s court, and had bail. After 
that, viz. within a month, H. pays off C. and after that 
rendered himself in discharge of his bail in B.'s action. 
And note, 21 Joe. 1. c. 19. says, He shall be a bankrupt from 
the time of the first arrest. Et per Cur. That is and must 
be taken from the time of the first arrest, upon which he 
lies in prison, not where he puts in sufficient hail, for that 
might be infinitely prejudicial and mischievous, and no 
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map could ever safely pay or receive from a tradesman. 

Adjudged in B. R. and affirmed in error in Cam. Scacc. ( a ). 

(«) This point is recognized in Cooke’s Bank. Law, cont. to Smith and 
Stracy, post. 


4. NEWTON v. TRIGG. 


[TrifT. 3 W. & M. B. R. Intr. Mich. 1 Jac. 2 . Rot. 226.] 

• 

AN innkeeper being also part-owner of a ship, and hav¬ 
ing 51 /. stock in the ship, absconded: Eyre Justice held, 
as to the share of the ship that was nothing; for that it 
is not a stock in prolcntia to trade with, that will make a 
bankrupt; but there must be a trading therewith in facto. 
And he held that an innkeeper could not be a bankrupt, 
for he is not like a trader; he must receive all comers, and 
feed them and lodge them, taking a reasonable rate; which 
if he do not, he is indictable. Holt C. J. concurred, and 
that he is not taken notice * of in law, as a trader, but as 
an host, hospitator; and he is paid not merely for his provi¬ 
sions, hut also for his care, pains, protection, and security; 
and he buys meat and drink, not for sale or trading, but 
for accommodation. And an innkeeper cannot make a 
contract ad libitum; nor does he buy or sell at large, but 
to guest only. And the Chief Justice held, that where- 
ever a man buys and sells under a particular restraint and 
limitation, he is not a seller within the statute, as a com¬ 
missioner of the navy, and so of a farmer. Vide Shmver's 
Reports, 3 Mod. 326. 


Show. 96, is. C 
26S. 3 ljcv. 

309. Comb. 
181. I nkeepei 
not within the 
statutes about 
bankrupts. 
Cartli. 149. 

1 Siil. 411. 

2 Koll. Abr. 84. 

1 Ld. Kaym. 
287. Cro. Jac. 
585. Cro. Car. 
31, 549. Dyer 
158. b. 2 Cro. 
609. 3 Mod. 

326, 329. 

[* 110 ] 

Buying and sell¬ 
ing under a par¬ 
ticular restraint 
is not w ithin the 
statute. 


.*** Fide Buscall v. Hogg, 3 Wilson 
146. Patman v. Vaughan, 1 T. R. 
572. Cooke’s Bankrupt Law 69, 70. 
In the last case it was established that 


an innkeeper selling liquors out of the 
house to any person who applies, for 
the sake of profit, is a trader within 
the bankrupt law. 


5. BIRD v. SEDGWICK. 

[Pas. 5 W. &. M. B. R.] 

A Gentleman of the Temple went from hence to Lisbon , An English sub- 
where he turned factor, and traded to England and fo^^parts ?” 11 
broke. Blenco argued that the statutes about bankrupts hither, may be» 
do not extend to persons out of the realm: the subject of [£“^" 375 . 
them is cases of arrests, outlawries, and departing out of 2 Jon. Hi. 
the realm; and the 21 Jac. 1 . which extends to aliens, is 2 Vcrn ' 162 - 
only aliens resident here; yet the Court held him a bank¬ 
rupt, by reason of his trading hither and back again, 
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which gained him a credit here. Per Cur. on a trial at 


bar (ay 

(a) The following cases, which are 
collected in Mr. Cooke’s Bankrupt 
Law, 85 to 90, contain the whole doc¬ 
trine upon this subject .-—Dodsworth 
y. Anderson, Raym. 5 75. 2 Jon. 141. 
fi Vem. 162.— A. who lived in Ire¬ 
land, but often came to England and 
bought goods which he sold in Ire¬ 
land, and at on? time sold goods in 
England, and at another in Ireland to 
be delivered in England, was held a 
trader within the bankrupt laws. Ex 
forte Smith before Lora Hardwicke 
cited Coup. 402.—A person who went 
from England to Barhadoes, where he 
was a factor and planter, and traded 
to England by sending goods from his 
plantations, and receiving goods back 
again bought in England; and disposed 
of goods m Barhadoes for merchants 
in England as a factor; was held sub¬ 
ject to the bankrupt laws. Ex parte 


Williamson, 1 Aik. 82. Lord Hard¬ 
wicke said. If a person carries on & 
trade in one kingdom belonging to the 
crown of Great Britain, and comes 
over to another, a commission may be 
taken out where he happens to be. 
Alexander v. Vaughan, Coirp. 398.-— 
A native of Scotland trading and re¬ 
siding there, came to England, and 
being there occasionally, was arrested, 
and lay in prison two months, and was 
ruled to be within the bankrupt laws. 
—Mr. Cooke from these cases makes 
the following deduction:—Any person 
trading to England, whether native, 
denizen, or alien, though never resi¬ 
dent as a trader in England, may be a 
bankrupt if he occasionally comes to 
this country, and commits an act of 
bankruptcy. The statutes are, as to 
the act of bankruptcy, confined to 
England. Cooke 91, 3d edit. 


6. HOPKINS r. ELLIS* 

[Trin. S Ann. coram Holt C. J. At nisi prius at Guildhall.^ 

il'nkru C >tcv^ can - UPON an issue directed out of Chancery, Whether 

norbepui^eti by bankrupt or not at such a time, it was held per Holt Chief 
dc *Us B "other ^ ust * re ’ That if //• commits a plain act of bankruptcy, 
wise if doubtful as keeping house, &c. though he after goes abroad and is 
only- i l-rv. 13, a great dealer, yet that will not purge the first act of 
553 ^ 5 j 2 2S i‘ar. bankruptcy, but he will still remain a bankrupt; but if 
139.’ Holt 9s. the act was not plain but doubtful, then going abroad and 
s,c ‘ dealing, fyc. will be an evidence to explain the intent of 

the first act; for if it was not done to defraud creditors, 
and keep out of the way, it will not be an act of bank¬ 
ruptcy within the statute: Also, if after a plain-act of 
bankruptcy he pays off or compounds with all his creditors, 
he is become a new man (6). 

(h) In Colkett v. Freeman, 2 T '. R. evening, had committed an act of 
59.it was ruled that a trader who de- bankruptcy,which the subsequent pay- 
nied himself to the holder of a bill of ment could not defeat—the denial be- 
exchange before nine o’clock in the ing with an intent to delay; although 
morning, but afterwards appeared in by the practice of merchants in the 
public during the course of the day, place (London) the payer of the bill 
and paid the bill before five in the has the whole of the day on which it 
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becomes due to pay it in. Buller J. 
observed, that the term of “ purging 
an act of bankruptcy” is frequently 
perverted, and has often been com* 
plained of by Lord Mansfield, who has 
on several occasions taken the oppor¬ 
tunity of declaring, that it can only 
mean, that if the act done be in itself 


jiie 

equivocal, Other circumstances may be 
called in to explain it; but if the act 
be a clear, unequivocal act of bank¬ 
ruptcy, it cannot be puiged or ex¬ 
plained away by subsequent circum¬ 
stances. Vide fVorsley v. Dtmatos, 
1 But. 484. 


7. SMITH STRACY. 

[Trin. £ Ann. coram Holt C. J. At nisi prius at Guildhall.]] 

• IN trover the case was; J. S. was arrested at the suit of if defendant nen- 
H. and put in bail: afterwards upon a scire facia, at an*, 
ther’s suit, his goods were sold to the plaintiff; after this lies two months, 
J. S. renders * himself in discharge of his bail, and goes J}® “ » 
to prison. And Holt C. J. inclined, (contrary to the case osTvide supra, 
of Duncomb and Walter in 3 Lev. 57. wherein he was of P 1 - 3 - 1 t^v. 
counsel, but not satisfied with the judgment,) That J. S. 2 7 sho l w M 203 . 
was a bankrupt from the time of the arrest, not from the 138. l Vent. 
ren<jer only; for if H. is arrested at the suit of A. and puts ^ 'J* 0 * 
in bail, and that pending, is after arrested at the suit of 2T. H. Vi. 

B. and goes to prison and lies two months, he is by the [[ * 111 ] 
act of parliament bankrupt from the time of the first ar¬ 
rest by A. But it appearing in this case that the commis¬ 
sion was taken out before the two months were expired 
from the render, it was held to be ill taken out, J. S. not 
being then a bankrupt. And thereupon the plaintiff had a 
verdict. 


8. KIGGIL v. PLAYER.. 

[Tas. 7 Ann. B. R.] 

ASSIGNEE of commissioners of bankruptcy brought 
trover on their own possession, ut de bonis suis propriis; 
and that they came to the hands of the defendant, and he 
converted them. And upon evidence it appeared the con¬ 
version jyas by executing a fieri facias on the goods in the 
declaration, after the bankruptcy, and before the assign¬ 
ment, and it was not proved that the plaintiff had de¬ 
manded them; and this being made a case, it was argued, 
That by assignment the assignee had a property by relation 
from the very time of the bankruptcy, and there was no 
mesne interval of time; as where one takes out letters of 
administration, he has a property from the death of the 
intestate, and may declare generally utde bonis suis propriis 
even before an administration sued out. But Holt denied 
this, and said, he ought to declare specially, and so the 


Assignee has the 
property by re¬ 
lation Irani the 
time of the 
bankruptcy, so 
as to avoid atl 
mesne acts, but 
must declare 
specially. Vide 
8 Ko. 554. 

3 Lev. 57 58, 
69,191. Raym. 
479. 2 Sid. 

272. Sho. 12, 
206. Ante 108. 
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plaintiff might have done in the principal case, and he re* 
lied upon the case of Perry and Bawycr; and said the as¬ 
signee was in by relation from the time of bankruptcy, so 
as to avoid all mesne acts, but not so as to be actually in¬ 
vested with the very property. Adjoumalur (a). 


(«) In the case of Cooper and ano¬ 
ther, assignees of Johns v. Chitty and 
Blakiston, sheriff of London , 1 Bur. 
20 . 1 BL 65. an act of bankruptcy 
was committed on the fourth of Decem¬ 
ber. A judgment was obtained against 
the bankrupt, execution taken out 
upon it, and goods seized by the de¬ 
fendants on tiie fifth. A commission 
issued,and the commissioners executed 
an assignment on the eighth. A bill 
of sale was made by the defendant on 
the twenty-eighth, and trover was 
adjudged to be maintainable. [Lord 
Mansfield explained the general nature 
of trover, and his observations will be 
found in a note to that title in 3 Salk .'] 
The sale in that case being subsequent 
t« the commission, constituted part of 
the argument; but it appears to be 
the opinion of the Court, that trover 
was maintainable independent of that 
circumstance. Accordingly it has been 
ruled in Smith v. Milles, 1 T. It. 475. 
Ward v. Macauley, 4 T. R. 489. that 
the sheriff who executes a fieri facias 
upon the bankrupt’s goods, after an 
act of bankruptcy committed, and be¬ 
fore the issuing of the commission, is 
not a trespasser,but the assignees mav 
maintain trover against him. In Rush 
v. Baker, 2 Sir. 996. it w as held that 
the action maybe maintained against 
the plaintiff w ho sued out the execu¬ 
tion, as well as against the sheriff, if 
he can be proved a party to the con¬ 
version by giving bond to secure the 
sheriff Where money has been re¬ 
ceived by the disposal of goods of a 
bankrupt, the assignees have their 
election to bring either trover or as¬ 
sumpsit, but they cannot bring both ; 
and having brought one, and proceed¬ 
ed to judgment in that, it will bar the 
other. 2 Bl. 830. 3 Wils. 304. In 
the case of King ,assignee of Longman 
v. Leith, 2 Term. Rep. 141. where the 
person being arrested, the defendant, 
before he had Jain two months in pri¬ 


son, sold his goods and paid him the 
money; and afterwards the two months 
expired, whereby he became a bank¬ 
rupt. It was ruled that,the bankrupt¬ 
cy related to the first arrest, so as to 
invalidate the sale and payment, and 
that the assignees had their election to 
bring assumpsit (which they had) or 
trover. The assignees, standing in the 
place of tiie bankrupt, must take his 
property, subject to all the equitable 
liens to which it w ould have been sub¬ 
ject in the hands of the bankrupt him¬ 
self. Lampriere v. Fasley, 2 T. R. 
485. 

The courts will not assist the rela¬ 
tion to the act of bankruptcy by mo¬ 
tion, because it is odious and strictissi- 
mi juris, Clark v. Rayal, 1 Bl. 642.— 
Vide the observations of Lord Hard- 
wicke concerning this relation. Billon 
v. Hyde, 1 Vex. 328. It is enacted by 
stat. 19 G. 2 . 32. 9 1 . “that no bona 
fide creditor of a bankrupt, in respect 
of goods real! v and bona fide sold to 
such bankrupt, or in respect to any 
bill of exchange drawn in the usu; 1 
and ordinary course of trade and deal¬ 
ing, shall be liable to refund money 
really and bona fide received in the u- 
sual course of trade,before any commis¬ 
sion or notice of the bankruptcy or in¬ 
solvency.” The w’ords of this provision 
have been strictly adhered to,therefore 
in Vernon v. Hall, 2T.R. 648.where a 
bill of exchange was drawn on Jl. pay¬ 
able the 7th of Feb .; and the holder 
gave Ji. time to pay the money upon an 
agreement to allow interest. A. com¬ 
mitted an act of bankruptcy the 2 d of 
May i on the 22d of May the mo.:ey 
was paid to the defendant, not know¬ 
ing of the act of bankruptcy .and he was 
compelled to refund, this not being a 
payment in the usual course of trade. 
In Bradley v. Clarke, 5 T. JL 197. the 
defendant was held liable to refund 
money paid him for the can iage of 
goods after the act of bankruptcy. 
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Resolutions of the Judges upon the Statute 4 and 5 
‘Ann. c. 17- (a) Ln Serjeants Inn in Chancery-Lane, 
Dec. 3, 1706. 

1st, THAT the first clause of the act extends only to 
such as shall first become bankrupts after the 24th day 
of June 170C, who are understood to be those against 
whom no commission of bankruptcy was sued out before 
that time. And if the certificate of the commissioners do 
not mention the party to have first become a bankrupt af¬ 
ter that time, it ought to be disallowed for that cause: but 
it is however thought fit and agreed, that, before the cer¬ 
tificate be disallowed, some proof be made by the creditors 
of the party’s being a bankrupt before that time. 

2dly, That there ought to be a certificate of the allow¬ 
ance or disallowance made upon the reference, and that 
remitted to the Lord Keeper. 

3dly, That the act having impowered the Judges to de¬ 
termine prout , 4-r. there is by implication a power given 
them to examine witnesses viva voce , and that the said me¬ 
thod be taken where witnesses are to be had; but where 
there are no witnesses, that the copies of affidavits filed in 
Chancery, and sworn before a master extraordinary, be 
received and read; and that affidavits taken before the 
judges, to whom the matter is referred, may be read. 

4thly, That the judges make out summons for wit¬ 
nesses. 

5thly, That the second clause in this act extends to those 
that were bankrupts before the 10th of J\Iarck 1705, a- 
•gainst whom there were commissions then sued out and 
subsisting: If the matters were determined and commission 
closed, or if superseded or repealed, or commissioners all 
dead, unless the same were renewed or revived, or proa - 
denttos in reasonable time, viz. wit hin half a year at least, 
then not within this clause, and the certificate to be dis¬ 
allowed. 

(a) This act is expired. 

SALKfifcU^VoL. T. 20 
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(n) Vi. acc. 
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Earnest only 
binds tlie bar¬ 
gain, ami on de- 
lault in the ven¬ 
dee, Vendor may 
Bell to another. 

Post 116. 11S. 
Mod. Case- 147. 
1 Keb. 337. 
Allen 61. 

1 Mod. 9, 121. 

1 Sid. 1<;‘>, 4*2j. 

1 Vent. 42. 

2 Vent. 15.7. 

S. C. C Mod. 


1. CALLONEL r. BRIGGS. 

[Trin. 2 Ann. coram Holt C.J. Jit nisi pt ius at Guildhall.]] 

AN agreement was, that the defendant should pay so 
much money six months after the bargain, the piaintill 
transferring stork. The plaintiff'at the sanu tune give- 
a note to the defendant to transfer tin.* stock, the uelcnd- 
ant paying. 4c. El per Hull C. .1. If either parly would 
sue upon this agreement, the plaintiff for not pay ing, or 
the defendant for not transferring, the one must aver and 
prove a transfer or a tender, and the other a pay ment or 
a tender; f«>- transferring in the tirst bargain was a condi¬ 
tion precedent ; and * though there he mutual promises, 
yet if one tiling be the consideration of the other, there a 
performance is necessary to he averred, unless a certain 
day he appointed for performance: 1 >' cvnrf . 31'.>. If 1 
sell you my horse for 10 /. if you will have the horse I must 
have the money; or, if l will have the money, you must 
have the horse: therefore he obliged the plaintiffYithrr to 
prove, a transfer, or a tender and refusal within the six 
months (a). 

Str. 571. 2 Bur. 899. 7 Co. 20. b. Note to Thorpe v. Thorpe ,* 


2. LANGFORT r. ADMINISTRATRIX OF TILER. 

[Pas. 3 Ann. coram Ilolt C. J. Jit nisi prius at Guildhall.]] 

TIIE defendant, who was administratrix to lier late 
husband, used to deal in tea in his lifetime, ahtt bought 
four tubs of the plaintiff* at so much per tub, one of which 
she paid for and took away, leaving 50/. in earnest for 
the other three; and Holt Chief Justice ruled, Isti, 
That the husband was liable upon the wife’s contract, be¬ 
cause they eonahited. 2dly, That notwithstanding the 
earnest, the money must he. paid upon fetching awav the 
goods, because no other time for payment is appointed. 
3diy r , That earnest only binds the bargain, and gives 
the party a right to demand; hut then a demand without 
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the payment of the money is void. 4thly, That after ear- 162 » 329- 1,0,t 
nes't given, the vendor cannot sell the goods to another, Vi. com^Dig.’ 
without a default in the vendee; and therefore if the ven- 1 vol. 3edit.p. 
dee does not come and pay and take the goods, the vendor ^' lt ,^ rtu * 
ought to go and request him; and then if he does not come 2H.C.447. 
and pay, and takeaway the goods in convenient time, the n ‘ 6 ' 
agreement is dissolved, and he is at liberty to sell them to 
any other person. 


BARON AND FEME. [u*] 


i. NELTHROP & UX. v. ANDERSON. 


[Mich. 4 W. & M. B. R.] 

TROVER by baron and feme, and the plaintiffs de¬ 
clare qnou cum possession!//, furrunl, fyc. the defendant 
converted u/i dtunpnutn ipsorum; held naught after verdict; 
for the possession of the wife is the possession of her hus¬ 
band, and so is the property; so that the conversion cannot 
be to the damage of the wife but of the husband only. 

N. B. So in trespass for taking goods. Fur. 105. But 
if the trover was before [intermarriage], the conversion af¬ 
ter, they may, or may not join. 1 Vent. -260. 1 Sid. 

f72 (a). 


1 Sid. 172. 

Trover by baron 
and feme ad 
dam|iimm of 
both. nan. ht 
after verdict. 
Mod. Cases, See. 
341. 2 Cro. 77. 

2 Ij>\. Uavin. 
1209. 1 Smut. 
Cl. Cro. Jac. 
661. 


(a) Baron and feme may not join 
in replevin, except of goods of the 
feme taken dum sola. Hr. Baron and 
Feme, pi. 85 In trover for deed 
grantin g a r ent-charge to the wife, 
they mSy^T^n, &foy. 70. Russel and 
Wife’s case. Judgment in trespass by 
baron and feme for taking their goods 
/eversed, because the wife ought not 
to join. JVittingham v. Broderick,7 
Mod. 105.. In replevin by baron and 
feme for taking their goods, after 
avowry for rent, non demisit pleaded 
in bar to the avowry, and verdict for 
plaintiffs; it was excepted in arrest of 
judgment that they could not join. 
Lord Hardwicke saidL the exception 


stands on this foundation, that husband 
and wife cannot have a joint property 
in chattels, and in general that is true, 
because marriage i9 a gift of all the 
chattels to the husband ; but in this 
case it does not appear the taking was 
during the coverture, nor can we pre¬ 
sume it was; and the plaintiffs, for 
aught that appears, might be jointly 
possessed of these goods before mar¬ 
riage ; and if that was the case, 
ana they were taken before mar¬ 
riage, they migiit after coverture 
join in the replevin, and declare for 
taking the goods of husband and wife ; 
and if there can be such case, we must 
take it to be so here, because the 
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avowry allows a property in Ihem 
both. Bum and \Vife v. Malta ire, 
B. R. II. 119. Where the action is 
for goods which the wife has as exe¬ 
cutrix, she must be joined. Wentw. 
E.r. 207. 

In Smalley against ICerfuot et Ur. 2 
Str. 1094 .Jndr. 242. the action was 
brought for entering the plaintiff's 


house, taking his goods, and convert¬ 
ing them »o their use. It was urged 
in arrest of judgment, on the autho¬ 
rity of JSTelthtrrp v. Anderson, that the 
conversion could not be to the use of 
both. But it was held that that part of 
the declaration did not vitiate the re¬ 
mainder, which stated a good cause 
of action. 


4 Mod. 156. 
Bantu must 
britij- action 
alone for work 
done by the « iff 
(luring the co¬ 
verture, unless 
there be an cx- 
jin ss promise to 
the wile. Mod. 
Cases, See. 341. 
Dam. 1 Part 
712. pi. 7. 

Garth. 251. 

S. C. 3 Sulk. 

63. 2 \\ ilson 
414. 415. Ixe. 

Vi. 2 111. Rep. 
12.16. Cro. Jac. 
205. 


2. BUCKLEY v. COLLIER. 

[Mich. 4 W. & M. B. R. Rot. 20.] 

BARON and feme declared, That the defendant be¬ 
ing indebted to them for work done by the wife, in ma¬ 
king him a peruke, he promised to pat, and had not 
paid, ad damjm. ipsorum , \'c. To this there was a frivolous 
plea, and upon that a demurrer. The plaintiff riled 
3 Cro. 20a. 3 Cro. Gl, 9G. 1 Cro. 430. but relied princi¬ 
pally upon Burchit's case. Per Cur. Bun hit's case dif¬ 
fers: there was an express promise to the wife, and to that 
the husband assented by bringing action thereuponr but 
here is no express promise laid to the. wife: here is nothing 
hut the promise inlaw, and that must he to the husband, 
win* must have the fruits of his wife's labour, for which 
he may bring a t/uaiitum mi rail. Also the advantage of the 
wife's work shall not survive to the wife, but goes to the 
executors of the husband ; for if the wifi* dies, her debts 
fall upon the husband; and therefore so shall the profits of 
her trade to the husband's executors. But this must be in- * 
tended of work done during the coverture, and not after. 
Judgment pro a'tf. (a). 


(a) The husband and wife may join 
on a promise to the wife to pay her 
10/. if she performed a cure; Brash- 
ford v Buckingham, Cro. Jac. 77, 
205- On a promise to the wife in con¬ 
sideration of 10/. paid by her to marry 
her daughter; Pratt v. Taylor, Cro. 
Fliz. Gl. On a promise in considera¬ 
tion of a marriage had at the defend¬ 
ant’s request, to pay the wife 8 l per 
annum during coverture ; Hilliard v. 
Hambridge, Allen 36. Style 9. On a 
promise in consideration of boarding 
defendant's danghter, her being taught 
needle-work by the wife, and bond en¬ 
tered into by the husband to to 
give them so much; Fountain v. Smith, 
2 Sid. 148.—They may join in cove¬ 


nant in a lease to them ; Bulst. 21. 
Anon. Ur. Baron and Feme, pi. 23, 47. 
F 3. 12. Or against a lessee when 
the reversion was granted to husband 
and wife ; Diet, per Cur.Bret! v Cum¬ 
berland, Cro. Jar. 399. 8 Bulst. 1G4. 
1 Uol. 339. (The,,dec:..Us-*in that 
case was, that the husband might sue 
alone.) //.that husband and wife and 
a third person may join in covenant on 
lease of land whereof the wife and the 
third person are tenants in common ; 
•Rebury v. Wholly, 1 Sir. '229. They 
may join, or the husband may sue 
alone, on a bond to the wife after co¬ 
verture ; Lit. 13. 2 Mod. 217 Vi. .In- 
kerstein v. Clarke, 4 T. R. GIG. They 
may join in an action of debt, on the 
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escape of a person committed by the 
Court of Chancery for non-perform¬ 
ance of a decree to pay money to the 
husband,in a suit instituted by the wife 
before matriage, and revived after; 
Huggins v. Durham and wife, in error, 
Z.Str. 726. They must join in an 
action on an agreement to grind de¬ 
fendant’s corn at the wife’s mill; Dun- 
stan v. Burwe.il, 1 IVils. 224. The 
dippers at Tunbridge Wells, and their 
husbands, must join in an action for 


J 114 

disturbing them in the employment 
confirmed to them by statute; Weller 
v. Baker, 2 Wils. 414.—They cannot 
join in an action for money lent by the 
wife with the husband’s consent.; King 
v. Basingham, 8 Mod. 199. Vi. Bid- 
good v. Way, 2 Bl. Rep. 1236. Nor 
for a legacy left to the wife on an ex- 

{ tress promise to pay, and on counts 
or money had ana received, paid and 
expended, and an account stated; Rose 
v. Bowler, Hen. Bl. 408. 


3. CARPENTER v. FAUSTIN. 

[Hill. 7 Will. 3. II. R.] 

ACTION was brought against baron and feme for a 
battery done by the wife; the husband was a prisoner 
in the King's Bench before the action brought, .and the 
plaintilf delivered a declaration to the turnkey of the pri¬ 
son again.-4 husband* and wife for this battery; and upon 
rules given to plead, judgment was entered by nil dicit 
against both, and the wife taken in execution. Sir Bar¬ 
tholomew Shower moved that this was irregular; for upon 
delivery of the declaration, the husband should have filed 
common bail for.him and his wife; or should have made 
an attorney for him and his wife, who should have appear¬ 
ed for them. Etper Holt C. J. The plaintilf ought to have 
sued out process against the husband and wife, and the 
►sheriff should have returned a non est inventus for the hus¬ 
band, and a ccpi corpus for the wife; and then upon com¬ 
mon bail filed for her, there might be judgment against 
both. It was objected, if there be process against baron 
and feme, and nun est inventus for the baron, and a cepi as 
to the feme, she shall be discharged. Vide 2 Cro. 44 5. 
To which Holt answered, No; she shall not be discharged 
but upon common bail, and then new process shall go 
against the baron with an idem dies given to the wife. Vide 
1 Mod. 0. acc ord. And because no bail was entered for 
the wile, the jTMgmcnt was set aside. Postca Hill. 8 TV. 
B. K. In another case Holt C. J. held, If an action be 
brought against husband and wifi*, and the husband is ar- 
fested, he shall give a bail-bond for the appearance of him 
and his wife, and must put in bail for both; but if one 
bring an action against the husband only, he cannot de* 
clare against husband and wife (a). 


If II. be in cus¬ 
tody, a declara¬ 
tion cannot be 
delivered against 
him and bis wife, 
but process 
must be sued out 
and wife arrest¬ 
ed. S. C. 
Comb. 355. 

Holt 100. 
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2 Kcb. 355. 

Far. 10. 1 Sid. 
20. 395. 1 Mod. 
B, 135. In ac¬ 
tions against ba¬ 
ron and feme, 
baron shall give 
a bail-bond, or 
file bail for both. 

1 Lev. 1, 51. 

1 Keb. 189.198, 
637. 1 Sid. Hit. 

6 Mod. 17. 

2 Keb. 442. 


(a) JVb n inventus being returned as 
to the husband, and die wife being 
arrcstcd,she was discharged. Edioards 


v. Rourlce et ux. 1 T. R. 486. (The 
report does not say upon common 
bail.) Husband and wife both arrest- 
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ed for the debt of the wife dum sola, 
and the wife discharged, Harrison v. 
Bearcliffe et ux. 2 8tr. 1272. Hus¬ 
band and wife, after interlocutory 
judgment, and sci. fa. issued against 
the bail, were before execution sur¬ 
rendered in discharge of their bail; 
wife discharged on common bail; Ro¬ 
berts v. Andrews et u.r. 2 Bl. Rep. 
720. After judgment for the battery 
of the wife, she only was taken in 
execution, but thtre was an affidavit 
of ineffectually endeavoring to take 
the husband, and the Court refused to 
discharge her; Finch v. Duddin et ux. 
Str. 1237. Husband and wife both 
taken in execution for the battery of 


the wife, and a motion to discharge 
her was denied ; Lmigstaff v. Rain et 
ux. 1 Wils. 149. Where an action 
is against a woman as sole, and she 
makes an affidavit of coverture, she 
will not thereupon be discharged, un¬ 
less it was evident and notorious; 
Pearson v. Meadon, 2 Bl. Rep. 903. 
Where a woman obtains credit under 
pretence of being sole, the Court will 
not discharge her in a summary way 
on affidavit of coverture,but leave her 
to plead it; Partridge v. Clarke , 5 T. 
R. 194. Vide 1 T. R. 486. Husband 
may appear alone to an action brought 
against him and his wife; Clark v. 
Norris et ux. H. Bl. 235. 


4. CHAMBERLAIN v. IIEWSON. 


Mod. fi9. 

llus'jurul IT!MV 

ivlensr rests :ul- 
to tht* 

i'.'f in tin* Spi¬ 
ritual Court, un¬ 
less tin-re be a 
separation anil 
aiittions lulow ed. 
■2 Roll.' Abr. 

■W2. pi. 3. 

Muoi- fiu5, GS3. 
pi. *192. 1 Roll. 
Rt*p i2fi. 

2 liuist. 2i;t. 
Nov 13. Ceo. El. 

2 Roll. 
Abr. 29.1. pi. 
SO'*. pi. 10. 

Cast s B. R. 89. 
S. C. Holt 99. 
< ,’ro. Car. 22*2. 

» Mod. 71. 


[ H6] 


[Hill. 7 Will. 3. B. R. 1 Ld. Raym. 73. S. C. 12 Mod. 244. j 

MRS. f far son. the wife of Colonel Hen-son, sued Mrs. 
Chamberlain in the Spiritual Court for adultery with her 
husband, and obtained a sentence against her, and costs; 
Colonel Heu'son released these costs to Mrs. Chamberlain , 
notwithstanding which, Mrs. Ileusvn prosecuted her iu 
Court Christian for the costs; upon which it was moved 
here for prohibition. And it was urged contra , That 
the principal matter was of ecclesiastical conuzance, and 
that they ought not to be hindered to determine a mat¬ 
ter which is incident and necessary. El per Holt C. J. 
If a feme covert sue another in the Spiritual Court for in¬ 
continence with her husband, and ret over 10/. costs, and 
the husband release them, she is by this barred: So it is 
if a husband and wife be divorced a mensa <V thuro, and a 
legacy is left to the wife, and the husband release it, she 
is thereby barred; for the marriage continues, and the 
husband hath her all right.; but if the hui'ejmrvtiltfWife be 
divorced a mensa <y ihoro, and the wife has her alimony, 
and sues for defamation or other injury, and there has 
costs, and the husband releases them, this shall not bar the 
wife, for these co*ts come in lieu of what he hath spent 
oul of her alimony, which is a separate maintenance, and 
not in the power of her husband. 
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DEERLY ®. TIIE DUCHESS OF MAZARINE. 

[Hill. 8 Will. 3. B. R.] 

ASSUMPSIT for wages and money lent; on non Divorce intemt- 
nssumpsit the defendant proved she was married, and 
her husband alive in France. The jury found for the item. iV 
plaintiff; upon which, as a verdict against evidence, she s - c 
moved for a new trial, but it was denied; for it shall he 
intended she was divorced: Besides, the husband is an 


alien mem), and in that case why i 
able as a fc-nc sole, as much as if li 
banished? Which was the case of 
H ( jlaurl. Co. JAl. 132. b. 133. a. (a) 

(a) la Sparow v. Caruthers, 2 Bl. 
Rep. 119r. Fates J. ruled at Car¬ 
lisle assi/es, that the wife of a man 
transported is liable to be sued alone. 
—In a case before Lord Mansfield at 
Maidstone, the same was also ruled ; 
Cooke's Bankrupt Law, 43. It also ap¬ 
pear* in several instance.-, cited Co. 

JEit. 13^, b. 133. a. and by the case 
of the Count"ss of Portland v Podgers, 
2 Vern 104.that where the husband 
was banished,or had abjured the realm, 
it should be considered as a civil death, 
and the wife should in all respects be 
regarded as a feme sole. 

In the following cases the doctrine 
•f a feme covert being suable as a feme 
sole has been carried considerably 
further ; Ringstead v. Lanesborough, 
Cooke's Bankrupt Law, 32. To an ac¬ 
tion of assumpsit the defendant plead¬ 
ed, that, at the time of the promise, 
she was wife of Lord Lanesborough, 
since deceased; and a replication, 

“ that the defendant lived separate 
from her husband, they being flat ted 
before thennunise made, and that 
she, by a deed ot 'Separation, had a 
large separate allowance which was 
duly paiii.and that the defendant lived 
a*England and her husband in Ire¬ 
land," was on demurrer held good. A 
separate maintenance must be reser¬ 
ved to the wife by deed, in order to 
make her liable to her own debts. 
Espin. Evid. JV*. Pr. Faster 'Perm, 34 
(reo. 3. Stedman v. Gooch. Barwell 
v. Brookes,Cooke's Bankrupt Lau\S6. 


s not his wife charge- 
: had abjured or been 
the Lady Belknap and 

Replication, “that the defendant lived 
separate and apart from her husband, 
and had a competent separate mainte¬ 
nance regularly paid, and that the 
goods were furnished for her separate 
use and support,” good on demurrer. 
In Lady Lanesborough's case some 
stress had been laid on the husband’s 
living in Irelaivd ; the want of which 
circumstance was urged as a distinc¬ 
tion in Barwell arid Brookes,Carbett\. 
Poelnitx and Ann his wife, 1 T. R. 5. 
The defendant Jinn was the wife of 
Lord fVrcy,and separated with a large 
allowance. While she lived separate, 
ami the allowance was duly paid, she 
prevailed upon the plaintiff* to join her 
as surety in a bond and warrant of at¬ 
torney for payment of an annuity to.#. 
B., ami promised to indemnify him. 
Afterwards her marriage with" Lord 
Percy was disso!vcd,bul her allowance 
continued by act of parliament. Af¬ 
terwards she married the defendant 
Poelnitx ; and after that the plaintiff 
w as obliged to pay A. B. 262 1. for ar¬ 
rears of the annuity, and 5 l. for costs, 
whereupon he brought this action upon 
the promise of indemnity, stating all 
the above facts in the declaration, 
which, on motion in arrest of judg¬ 
ment, was held good. Mr. Powell, 
in his Treatise on Contracts, 89, very 
forcibly combats the last-mentioned 
decision ; and, although the doctrine 
seems settled, his observations appear 
to be very well entitled to attention. 
In Gilchrist v. Brown, 4. P, R. 766. 
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replication, stating that the defendant 
had committed an act of adultery, and 
separated from her husband, and lived 
in adultery, and, whilst so living, pro¬ 
mised, 6[c. was held insufficient, as it 
did not allege a separate allowance. 
Vide also Halchett v. Baddeley, 2 Bl. 
Rep. 1079. 

In Thompson v.Harvey, 4 Bur.2177. 
the circumstance of the wife having a 
pension from the crown during plea¬ 
sure, determinable at the will of the 
Crown, granted to her in her own 
name, but not by any agreement or 
otherwise appropriated to her own use 
—was held not to exempt the husband 


from answering for necessaries sup 
plied for her. Consequently it may 
be inferred, that such a provision 
would not, in. case of separation, be 
sufficient to charge the wife. 

In ex parte Preston, Green’s Bank- 
rupt Lawfi. Cooke 30. a woman whose 
husband, upon an agreement of sepa- 
ration,assigned to trustees his stork in 
trade to beat her disposal, with which 
she carried on her own account,the se- 
aration having taken place, and the 
usband having gone to the East In¬ 
dies, was adjudged to be subject to the 
bankrupt laws. 


W ife cannot 
charge her hus¬ 
band,after noto¬ 
rious separation 
by consent, with 
separate allow¬ 
ance. 1 1 *-v. 5. 
6 Mod. 147, 

167. 1 Mod. 9. 
lid. 1 Siil. 

10'. i, 425. 

1 Vent. 42, 71. 

1 Keb. 69. S. C. 
Cases H. ft. 244. 
Molt 100. Skin. 
i9. 


6. TODD r. STOAKES. 

[Mich. 8 W. 3. coram Holt C. J. Jit nisi prius at Guildhall. 

1 Ld. Ray in. 444. S. t’.J 

THE plaintiff was an apothecaiy, and served the de¬ 
fendant's wife with physic, who lived separate from" her 
husband, and had a separate allowance of 20/1 per an¬ 
num. Et per Holt C. J. If baron and feme separate by con¬ 
sent, and she has a separate allowance, it is unreasonable 
she should have it still in her power to charge him; and it 
is not to be presumed, but tradesmen that deal w ith her 
trust her on her own credit, and not. on the credit of her 
husband, and a personal notice is not necessary; it is suffi¬ 
cient that it be. public and commonly known (a). 

(a) Vide note to Etherington v. Parrot, post, pi. 10. 


Purlh. SO, 415. 

1 Sid. 337. 

1 I toll. A hr. 

551. Cl. 5. 
Scire fiicms by 
baron nnd feme 
upon a judgment 
recovered by the 
feme while sole, 
and aft«T execu¬ 
tion awarded 
feme, dies, it 
survives to the 
husband. Vide 
3 Mod. 186. 

1 Mod. 1,-7, 


7. WOODYER r. GRESHAM. 

[Mich. 9 Will. 3. B. R.] 

JUDGMENT was recovered by a /me. sole , who after 
married, and her husband and she sued a scire /arias, 
and had an award of execution; but, before execution exe¬ 
cuted, the wife died. The husband sued out a new scire 
/arias; to which it was demurred. Shower objected, that 
the award on the first scire /arias made no alt eration, for 
the execution still must be grounded on the first judgment, 
and not upon the award, and that this being a "chose en ac¬ 
tion must go to the administrator of the wife, and not the 
surviving husband. El per Holt C. J. This case differs not 
from the case of Obrian and Ram, which was in this court, 
Mich. 3 Jar. 2. Rot. 192. Judgment was recovered 
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against a feme sole, who after married; a scire facias waB 
sued out against the husband and wife, and judgment quod 
habeat * excculionem suam against husband and wife, rle debitu 
<£r dampnis preedict. After this award, and before execu¬ 
tion executed, the wife died, and after her death a new 
scire facias was issued against the husband, and he was 
held chargeable; which proves that the award or judgment 
qruod fiat executio on the scire facias, makes a plain altera¬ 
tion ; for the husband surviving had not been liable upon 
the‘ v ftrst judgment only. By the same reason, the award 
upon the scire facias is attached in the husband, and sh&ll 
survive, for it is but equal the husband should charge in 
the same measure he may be charged. 


8. YARD z>. ELLARD. 

[Mich. 10 Will. 3. B. R. 1 Ld. Raym. 368. S. C.] 

ASSUMPSIT quod mm defendens indebitatus fuisset 
uxori ipsius quer. ut exemlrici A. in decern Hbrispro arreragiis 
redditus , el in considcratione quod ipse querens concessisset- 
jj^ulteriorum diem pro solutione inde, idem defendens pretd. 
querentf promisisset solvere dictas decern libras, &/c. Verdict 
on non assumpsit pro quer. And now it was objected, that 
the wife was not joined, and that she is an executrix and 
may survive, and the money will be assets, and her life 
must be averred. Vide Yelv. 84. El per Cur. That is 
true: And further, if before recovery the husband had 
died, she had been restored to her action for the arrears, 
lor that duty was not extinguished by the new promise. 
On the other side, if the wife had died, the husband could 
not have sued, which is the reason her life must be aver¬ 
red; but notwithstanding all this, the ‘action is well 
brought without joining the wife, because she was not 
privy to this contract, and the husband was to receive the 
money, and might release it, the administration being de¬ 
volved on him; and the recovery of the husband will 
amount to a devastavit, because his executor will be entitled 
to sue out. ozstyiion; and so it differs from a judgment 
where the action**is brought in the name of the husband 
and wife. 


9. ANONYMOUS. 

[Hill. 1 Ann. B. Rfj 

WARRANT of attorney was given to confess judg¬ 
ment to a feme sole who afterwards married. In this case 
the Court gave leave, notwithstanding the marriage, 
Salkglo, Von. I. 21 


t H6 

179. Cro. Car. 
208, 519. S. C. 
Skin. 082. 

Comb. 102, 103, 
455. 3 Salk. 63. 
Holt 101. 

[ * 117 3 

Moor 761 pi. 
1056. 3 Mod. 
189,190. Infra. 
l.ut. 672. Cro. 
.lac. 323. Cro. 
Car. 232 
2 Vent. 195. 
Infra. 


S. C. Garth. 

462. Mod. 
Cases, &c. 341. 
Husband of feme 
executrix gives a 
new day to debt¬ 
or of the testator 
who makes a 
new promise, 
husband may 
bring the action 
without Joining 
the wife. 2 Cro. 
110. 1 Roll. 

Hep. S60. Bro. 
Baron and Feme, 
57. 1 Brown 
205. Cases B. B. 
207. 


Par. 63.1 Boll. 
AI.r. 351. F-1. 
G. 2. Marriage 
revokes a war- 
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rant of attorney 
given to confess 
judgment against 
feme; aliler if 
to her. Co. Lit. 
310 . a. PoBt 
399. 5 Mod. 

186. Cumber. 
S4‘2. 2 Sjnud. 
213. 4 Co. 61. 
a. Mi or 468. 
pi. 66S. Show. 
91. con. 


to enter judgment (a), for that the authority shall not be 
deemed to be revoked or countermanded, because, it is lor 
the husband's advantage; like a grant ol'a reversion to a 
feme sole who marries before attornment; yet the tenant 
may attorn afterwards: A liter if a feme sole gives a war¬ 
rant of attorney, and marries; for that is to charge the 
husband. Ex mod one Mr. King. Contra Show. 91., audit 
seems as reasonable he should lie charged in this case, as 
well as for a bond or other debt, which he is liable, tor 
during the coverture, though not after. 1 Jlol. Ab>\rS5U 
Fs l. G. 2. F. X. B. 120 . F. 


(a) But if a judgment is entered and must be set aside. 3 Bur. 1469. 
up without leave, it is irregular. 
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Wife’s contracts 
bind the husband 
from his pre¬ 
sumed assent on¬ 
ly ; not where 
he expressly dis¬ 
sents before¬ 
hand. 1 Sid. 
113, 425. 
ti Mod. 239. 
Allen 61 ■ Ante 
116. 1 ler. 4 

I Sid. 229. S. C. 
Holt 102. Vi. 
sup. pi. 6. 


10. ETIIERINGTON t. PARROT. 

[Pas. 2 Ann. coram Holt C. J. At nisi prius at Guildhall. 2 Ld. 

Raym. 1006. S. C.] 

IN case for goods sold and delivered, the evidence, to 
charge the defendant was,that the defendant's wife 
the goods to make her clothes, and that they cohabited. 
On the other side it was proved, she was very extrava¬ 
gant, and used to pawn her clothes for money, and get 
drink with the money; that she had pawned one suit that 
cost 7 /. for 20 s. and being redeemed by the husband, 
pawned them again for less; and that she needed *no 
clothes when she bought these; and that the defendant, 
the last time he paid the plaintiff warned the plaintiff's 
servant not to trust her any more, and to give his master 
notice of it. Et per Holt C. .1. 

If a husband turns away his wife, he gives her credit 
wherever she goes, and must pay for necessaries for 
her (a). 


(a) R. acc. Str. 1214. Bur. 2177. 
The liability of the hunband to answer 
for debts contracted by the wife, is ve¬ 
ry fully discussed in the celebrated ar- 

f ument of Lord Chief Baron Hale, in 
'cott v. Manby, Hid. 109. 2 Lev. 4., 
which is inserted under the title Baron 
and Feme in Cunningham's Law Dic¬ 
tionary, and Bacon's Abridgment. In 
♦hat case a woman departed from her 
hu band without his consent; he pro¬ 
hibited the plaintiff and others to 
trust her. She requested to cohabit 
qgain, which he refused. The plain¬ 


tiff found her goods which were suit¬ 
able to the husband’s degree; and it 
was ruled that the hiishantLrhould not 
be charged. The argument of the 
Chief Baron agrees with the principles 
which are laid down in the case in the 
text. The following cases have alsc 
been derided relative to this subject: 
Alan waring v. Sands, 1 Str. 7f;6; hus¬ 
band not liable for a hat sold to ihe 
wife, who lived from him in adultery, 
and told the plaintiff she had a husband 
but that signified nothing, for she 
would pay him herself. Morris r. 
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But if she runs away from her husband, he shall not be An <* U3. Poet 
bound l»y any contract she makes (a). 

On the other side, while they cohabit, the husband shall 124 , 12 s, 
answer aII contracts of hers for necessaries; for his assent j 4 v e J,J®i 42 
shall be presumed to all necessary contracts, upon the ac- 1 Sin. 425 ’ 
count of cohabiting, unless the contrary appear (6). 

• But if the contrary appear, as by the warning in this 
case, there is no room for such a presumption. And there 
was no necessity in this case, and notice to the servant was 
^uflkrient (c). 

Also the Chief Justice said, that if a woman takes «p Ifa woman takes 
goods, as silk, for the purpose, and pawns them before 
they are made into clothes, the husband shall not pay for fore'they^ 

Martin, 1 Str. 647 ; husband not lia- who came up to town to be cured, and 
ble for necessaries provided for the borrowed money to pay the surgeons, 
wife living from him in adultery, and for necessaries. The husband 
though the plaintiff had no notice, having died after charging his land 

Child v.- Hardyman, 2 Str. 8 75 ; with debts, it was decreed that the 

the wife living with her husband con- person who had lent the money should 
ducted herself in a lewd manner; she in equity stand in the place of those 
left her husband and lived at another who had supplied the necessaries, Sfc. 
plafe; but it did not appear that she Fowler v. Iiinely,2 Str. 1122. JV. P.; 
thtaJived in adultery. The husband the wife was in custody in execution 
being applied to to receive her again, for a misdemeanor; but the plaintiff* 
said if she came again she should ne- kept her at hi9 own house, and (being 
ver sit at the upper end of bistable, a spunging-houae within the rules) 
nor have the government of his chil- supplied her with necessaries. On ac- 
dren, but should live in a garret. A count of the illegal manner of confine- 
proposal was then made to and reject- ment, the husband was held not an- 
ed by him to give her a pecuniary al- swerable. Jenkins v. Packer, H. Bl. 
lowance. She then bought goods; 90; the husband being abroad. when 
and he was held not liable. The three the wife died, her father paid the fu- 
preceding cases were before Lord Ray- neral expences proportionate to the 
jnond at nisi prius. — Bolton v. Fren- husband’s fortune. Ruled that he 
tice.,2 Str. 1214; the defendant and his should recover, 
wife lodged at the plaintiff’s, who fur- If a man cohabits with a woman, 
nished her with goods. The husband allows her to assume his name, and 
left the lodgings, paid the plaintiff, passes her to the world for his wife, 
and forbad him to trust her again, though in fact he is not married to 
They cohabited some time, when he her; he is liable to her contracts for 
left her, without any cause appearing; necessaries.per Ld. Mansfield, Hudson 
and on liCr ftndivig.him out, refused to v. Brent, JV*. P. Espinasse 124. Carr 
admit her, struck her, and declared v. King, 12 Mod. 372. Action was 
he would not maintain her, or pay any brought against •£- for the lodging of 
body that did. The plaintiff* supplied his wife, and proof that he formerly 
her with necessaries, and the defend- cohabited with her, and owned her as 
ant was hejd to be answerable. Har- his wife, was held sufficient. Vide 
ris v. Lee, 1 P fVms. 482; the bus- Bac. Jlbr.,Barm and Feme; Gilb. Law 
baud gave his wife the foul distemper, of Evidence (5th edit.563). 

(a) R. acc. Str. 647, 706, 875, 1122. 

(b) 1 Sid. 128. Skin. S49. 1 BraujnL 47. 

(c) 1 Sid. 129. 1 Lev. 5. 




Baron and Feme. 


1181 


made into 
clothes, husband 
is not liable. 
Fits. Debt. 41. 


them, because they never came to hia use: Otherwise, if 
made up and worn, and then pawned* 

Cro. Jae. 258. 


11. WAR r. HUNTLY. 


[Pas. 2 Ann. coram Holt V. J. Jit nisi prius in Middlesex.]] 


Money earned 
hr the wife living 
separate, shall 
go tow ards her 
maintenance. 

S.C. Holt 102. 
Vi. 1 Atk. 278. 


THE c«tse was, An ordinary working-man married a 
woman of the like condition; and after cohabitation for 
some time the husband left her, and during Lis ab¬ 
sence, the wife worked; and this action being brought for 
her diet, it was held, that the money she earned should go, 
to keep her. 


[ 119 ] 12. RUSSEL & UX. r. CORNF. 

[Hill. 2 Ana. It. R. 2 Ld. Rayni. 1031. S. C.] 

S. C. 6 Mod. TRESPASS and foist imprisonment , by baron and 
^Cro.soa! feme, per quod rugoiia dorm si it a oi the husband reman - 
Imprison merit of scrunt mfeeta ad grove dampnnm ipsorum . After verdict/*' 1 * 

’ ..the plaintilfs, it was objected in arrest of judgment, That 

here being a special damage laid to the husband,the action 
should have been brought by him alone. But it was held 
good, because matter may be laid for aggravation of da¬ 
mages, for which no action would lie; as breaking his 
house, and beating hisdaughter; and yet trespass will not 
aggravation, lor lie for beating his daughter (a), p. 642. And the plaintiff 
SSuiTSS had judgment (b). 

Cases. &c. 26. 10 R-p. 131. Cm. Car.90. S. C. 9 Salk. 640. bv the name of Russel versus Cuiub. 
2 Salk.593,594,642. Show. 180. 1 Keb. 787. 1 Stran. 61 'Joi.. 440. 

(a) R. acc. Bur. 187b. 2 Bl. Rep. 810. Vide 11 Mod. 264. 


wile per quod 
regot iu 
husband infects 
remsnscr' ad 
dsmpnum of 
both, held well 
after verdict. 
Matter may be 
laid by way of 


(6) Lee Ch. J. said. Str. 1094. 
That in a manuscript note he had seen 
of this case. Holt C. J. said he would 
not intend the judge suffered the hus¬ 
band’s business being undone to be 

S ven in evidence. Where the gist of 
e action is the assault on the wife, 
she must join, and the suit does not 
survive to the husband; Higgins v. 
Butcher, Yelv. 89. Smith v. Sykes, 
Freem. 224. But the husband alone 
may bring an action for assaulting the 
wife per quod consortium amisit. Hyde 
v. Scyssor, Cro. Jac. 538; or for 
wounding the plaintiff and assaulting 
his wife,per quod, %c.Guy v.Livesey, 


Cro. Jac. 501.; or for breaking and 
entering his house, and assaulting his 
wife (the assault of the wife being in 
such case matter of aggravation); l)ix 
x. Brookes, 1 Str. 61.; or for break¬ 
ing his house, beati n g--bis wife, and 
taking his goods; Read v. Marshall, 
8 Mod. 26. Fortesc. 3 77. ; or for ma¬ 
liciously prosecuting the plaintiff and 
his wife, by which they were both 
scandalized, the husband interrupted 
in his trade^uid put to expfence; Smith 
x.Hixon, 2 Str. 977. (In that rase 
the defendant was found not guilty as 
to the husband, and it was moved in 
arrest of judgment that the wife should 
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have been joined, a* to the remainder; 
—but the objection was over-ruled.) 
Where the action is only maintainable 
on account of an injury to the husband, 
and the wife joins, it is ill, and not 
cured by the verdict; as for trespass on 
the close of the husband, ad damnum 
ipsorum, Marshall v. Doyle, Cro. Jac. 
473. So for a battery upon husband 
and wife ad damnum ipsorum. Cole et 
mx v; Turner, 6 Mod. 149. So in an 
action'by husband and wife, who kept 
a victualling-house, for calling tne 
wife a bawd, by which they lost their 
oustom ad damnum ipsorum. The 
words being only actionable by reason 
of the special damage, and the special 
damage being wholly the husband’s; 
Coleman $ tux. v. ffarecourt, Lev. 140. 
Baldwin v. Flower, 5 Mod. 120. In 
cases where there is a proper cause of 
action in the wife, though circumstan¬ 
ces are added which are only actiona¬ 
ble tyr the husband, the declaration is 
gcodby husband and wife, and the ad¬ 
ditional circumstances are only regar¬ 
ded as matter of aggravation. Such 
is the case in the text. So an action for 


imprisoning the wife, until the husband 
paid 10 1. Brown v. Tripe, 2 JCeb. 230. 
ac. Bro. Bar. Sf Feme, cites 46 E. 3. S. 
So for assaulting the wife and driving 
a coach over her, and that the husband 
laid out money in her cure; Todd et 
uoc. v. Bedford, 11 Mod. 264. So for 
that defendant assaul ted the wife et alia 
enormia eis intulet ad damnum eorum, 
Thomas v. Hoe, Cro. Jac. 664. So for 
beating the wife and taking the goods 
of the nusband ad damnum ipsorum ; 
Thomas v. Newark, Hetl. 2. So in 
trespass by husband and wile, and J. 8. 
quare clausum fregit, herbam mam 
mesmit et fcenum mum asportav. ad 
dam<:um ipsorum.though the wife could 
not join for the asportav. of the hay, 
Wilkes v. Parsons,Leon. 105. Cookson 
v. Castline, Cro. El. 96. There is a 
contrary decision in Staunton v. Hob¬ 
art, Sid. 224. Keb. 784. where tres- 
ass by husband and wife for beating 
er and tearing her coat ad damnum 
ipsorum was held bad after verdict, 
dissentient Wyndham. But that sin¬ 
gle case cannot countervail all the pre¬ 
ceding authorities. 


13. ROBINSON ®. GREINOLD. 


[Pas. 3 Ann. coram Holt C. J. Jit nisi prius<rfif Guildhall.] 

THOUGH the wife be ever so lewd, yet while she 
cohabits with her husband he is bound to find her neces- i K C b. 69, &c. ’ 
sarics and pay for them, for he took her for better for * Vent. 42^ 
worse; so if he runs away from her, or turns her away: iu;". 47 . 

But if she goes away from him, when such separation be- 
comes notorious, whoever gives her credit, does it at his ijabieTn- ncces- 
peril (a), for the husband is not liable, unless he takes her sarfesofthe^ 
again; for then it is as if a woman had eloped at common ^ e nt notorious 6 ,” 
Jaw, she thereby lost her dower; but if she came again, unless lie take* 
and the husband received her, the right of dower is re- 

jjved. ‘ 2 Lev. 16. 

2 Kib. 554. 

Lit. Rep. 307. 1 Roll. 351. Co. Lit. 32. a. b. Sul. 129. Skin. 323. Mod. Cases 171. 
(a) R. acc. Str. 647, 706, 875. 
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Marriage by a 
mere layman 
and cohabitation, 
will not entitle 
the man to admi¬ 
nistration to the 
woman. Q. as 
to the woman 
and issue. 

1 Daur. TOO. pi. 
21 . 


[ISO] 


14. HAYDON v. GOULD. 

[4 Julii, 9 Ann. M the Court of Delegates in Seijeants-Inn, 

Fleet-street.] 

ONE had issue three daughters. Margaret , married 
to Richard Gould; Elizabeth , who married Franklin; and 
Rcbccca, who married Haydon. Rebecca , deposited 180/. 
in the hands of Gould , and took his bond payable to Frank¬ 
lin for her use; Rebecca died, and Haydon her husbartd todk 
administration. And now Richard Gould, and his wife sued 
a repeal upon this suggestion, That Rebecca and Haydon 
were never married; and it appeared in fact that they 
were Sabbatarians, and married by one of their ministers 
in a Sabbatarian congregation, and that they used the form 
of the common prayer, except the ring; and that they lived 
together as man and wife as long as the woman lived, viz*. 
seven years. On the other hand it appeared, that the mi¬ 
nister was a mere layman, and not in orders; upon which 
the letters of administration were repealed, and new ad¬ 
ministration granted to Margaret Gould , 6,r., and now that 
sentence upon an appeal was affirmed by the delegates; 
for Haydon demanding a right due to him as husband, by 
the ecclesiastical law, must prove himself a husband ac¬ 
cording to that law, to entitle himself in this case: And 
though perhaps it should be so, that the wife who is the 
weaker sex, or the issue of this marriage who are in no 
fault, might entitle themselves by such marriage to a tem¬ 
poral right, yet the husband himself, who is in fault, shall 
never entitle himself by the mere reputation of a marriage, 
without right. In this case it whs urged, that this mar¬ 
riage was not a mere nullity, because by the law of na¬ 
ture the contiact was sufficient; and though the positive 
law ordains that marriage shall be by the priest, yet that 
makes such a marriage as this irregular only, but not void; 
unless the positive law had gone on and ordained it ex¬ 
pressly to be so. Vide Mod. 169, 170. Bract, lib. 4. c. 8, 
9. 3 Ja. 1 . c. 5, 13. But the Court ruled ut supra: And 

a case was cited out of Szvinb. where such a marriage was 
ruled void: And an act of parliament was made to con¬ 
firm the marriages contracted during the usurpation, viz. 
13 Car. 2. r. 35. and the constant firm of pleading mar¬ 
riage is, that it was per presbylcrum sacris ordinibus coU- 
stilulum (a). 


(a) Vide stat. 26 G. 2. c. 33. 
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t. PRIDE v. THE EARLS OF BATH and 
MONTAGUE. 


[Hill. 6 Will. S. B. R.] 

EJECTMENT by Pride against, the Earls of Balk 
and Montague. Pride the plaintiff made title, as heir to 
George Duke of Albennarle , proving himself the son of 
one who was brother to the Duke, and that the Duke 
died witnout issue. The defendants gave evidence, that 
Duke George had issue Duke Christopher , who conveyed to 
him. Pluintilfgave evidence that Duke Christopher was a 
bastard, oegotten of such a woman, who at the time of 
her marriage with the said George Duke of Albemarle , was 
marned # to another man, who was then and yet living. 
Upon this it was objected, that * since Duke George and 
tins woman lived together as man and wile, and were now 
dead, the plaintiff'.could not be admitted to bastardize the 
issue, *vho was dead also; and who, during his whole 
life, was reputed and taken to be the legitimate son of the 
duke, and stiled by the duke himself in his deed of settle- 
HP nl, and his last will and testament, his son and heir; 
et -,ml jus turn non esl aliquem post mortem facere basturdum. 
Tiie Court held this true of such a bastard as is meant by 
lsil. in his case of bastard eigne and mu/ier puisne, i. e. such 
a bastard as is born before the espousals of a father and 
mother who marry afterwards; and said the rule extended 
only to that case. If IJ. marries a woman, and that wo¬ 
man marries again, living 1/., the last marriage is void 
without any divorce; and the jury shall try the fact which 
proves it no marriage. And the reason why the Spiritual 
Court cannot gbe sentence to annul a marriage after the 
death of the parties is, because the sentence is given only 
pro salute animee , and then it is too late. 


S.C. 3 Lev. 

410. Holt 230. 
The rule that H. 
shall not be has* 
tardized after his 
death .holds only 
in the case of 
bastard eigne & 
mulier puisne. 

3 l-ev. 340. 

1 Browul. 42. 

7 Co. 44 b. 

Co. Lit. 3:1. a. 
244. a. 5 Co. 

9S. b. Spiritual 
Court cannot 
give sentence to 
annul marriage 
alter parties are 
dead, because 
they proceed on¬ 
ly pro salute ani- 
ma:. 2 Salk. 
548. Fitz. Bas¬ 
tard} 18. Hr. 
Ra.t. 43. 1 Roll. 
Abr. 340. 

[*m] 


1. REX r. BAREBAKER. 

ORDER of Justices to pay so much money by week, H 6r C ' 

till the child is fourteen years of age, is naught; for der to pay, kc! 
the Justices have no power but to indemnify the parish; nHUmch ild sh«n 
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»ill. i Vent, and that is only to oblige him to maintain the child as long 
M n is or ma y be chargeable (a). 

Set. and Rem. 145. 


(«) Tide q. and Smith, 11 Jinn. Cas. of S. 64. Str. 788. 


3. WOOD'S CASE. 

£Mich. 10 Will. S. B. R.] 

Basiard iiorn in \ woman big with child was removed by order of 1 wo 
?l.pdo!d.Tnr Justices from A. to B., and was there brought to bed. 
removal <>r the /?. appealed, and on the appeal the woman was sent bajrk 
SSTSSK it’ to A. Et per Curiam: So ought the child: for all was 
after reversed), suspended by the appeal: And now the mothers right of 
Port 474 + 85 ' settling upon B. is avoided ab initio. 

528, 532. Black. 204. S. C. Set. and Rem. 147. Str. 476. Cases of S. 66. 3 Salk. 66. 


4. INTER 1NHABITAN. PAROCH. WESTBURY 4 

COSTHAM. 

[Trin. 3 Ann. B. R.] 

Mod. Ca.es 213 . A poor woman with child being unmarried, was by 
2 Salk. 474, order of two Justices removed from* Westbury in Wilts 

332, to Cost ham, and brought to bed there. Custham appealed 

at the next sessions, and the order was reversed. After¬ 
wards, by order of two Justices, the child was sent to 
Cnstham; they appealed, and the order was confirmed, kt 
last all was removed into B. R. El per Cur. The birth at 
Coslhmn did not settle the child there, because it was un- 
[ 122 ^ der an illegal order procured by Westbury; which order 
being reversed, the matter is no more than this, that they 
unjustly procured the woman to go thither* 


5. REGINA v. MURREY. 

[Midi. 3 Ann. B. R.j 

if H. i»r ohm UPON a special order of sessions, the question was, 
TT^nrof 1 ' 16 ^ the husband be ultra mare, and during the time 
his wHi- " l goiDg w kc be got with child, whether this child be a bastard 
with child, the within the 18 of Elizabeth, cap. 3.? Et per Cur. If il.z 
urJ 1 ; 'otherwise busban d was out of the four seas during all the time of the 
not. ’ Tost 123, wife’s going with child, the child is a bastard; but if he 
«44 ^ were here at nil within the time, it is legitimate, and no 

Baitarti)-, 20 , 2 i. bastard. And because it did not appear by the order that 
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the husband was absent all the time, the order was quash¬ 
ed (a). 


(a) The doctrine concerning the 
four seas is now exploded; proof of 
non-access, though both parties are 
ia England is sufficient; Vi. Strange 
925, 1076. Jlndr. 8 . Vi. also Rep. 
Ii. 11. temp. Hard. 79, 379. And in 
Goodright against Saul and others, 4 
T. It 356. it was held, that it was not 


absolutely necessary to prove non-ac¬ 
cess, when the husband was within the 
realm, by witnesses who could prove 
him constantly resident at a distance 
from his wife; but that other circum¬ 
stances, which went strongly to rebut 
the presumption of access, were suffi¬ 
cient Vi. 3 Williams 270. 


6. REGINA r. WESTON. 

[Trin. 4 Ann. B. R. 2 Ld. Raym. 1197. S.C.j 

THE defendant being adjudged the father of a bastard Money may u 
by two Justices, exception was taken to the order. 1st, over- 

That he was ordered to pay so much weekly to the over- sects, 
seers of the poor: serf non alloc. For as before the insti- Wwk. 236.S.C. 
tulion oi overseers, the Justices might in these cases or- 155 . lloh. 107 . 
dei'thc money to he paid to two or three of the inhabit¬ 
ants, scp now they may to the overseers. The second ex¬ 
ception was, that it was said, we the said two Justices 
doth ndjor /:. which is the singular instead of do; and 
1 Cm. 189. was»ciled to make this good. That was an Order quashefl 
indictment on the 3 II. 7. c. 2. against Fulxcood and others, *7nrti!. S Mt'ad u- 
4J110/I ipsi a pit for erperunt. But the roll of that case being dicatioi. were in 
searched, which is in Hill. 13 Car. 1 Rot. 24. inter placita 
•rorun. the indictment was erperunt and not ccpit; where- ofulepimir 
fore this order was quashed. JVule, This cause came into 
court Pas. 4 Ann. hv habeas corpus; and the case was, that 
m IVeston had appealed to the sessions wherff the order was 
confirmed, and lie committed for not paying the money 
ordered. And Mr. King took this exception to the return n y isEllz.c. w. 
of the habeas corpus, viz. That the sessions should have Sessions must 
proceeded against him upon his recognizance. Etper Holt 
Chief Justice, If they proceed on the 18 Eliz. the sessions 3 Car. 1 . may * 
has no power to commit, but to proceed on his recogni- Couuu,t - 
zancc: But if on*the 3 Car. 1. the sessions may commit, 
as the two justices might have done; that is, unless the 
party put in security to perform the order, or to appear at 
-ihc next sessions. 


- 7 * By the Rep. in Ld. Raymot 
it appears, that the order was quashe 


a second time for saying that the jus¬ 
tices doth adjudge, instead of do. 


Salkeld, Vol. I. 
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Child begotten 
afttr dhoive a 
tnt-iisa k thom, 
aha't be taken to 
be bastard ; 
Otherwise after 
voluntary sepa¬ 
ration, unit ss 
bm-.it tlssit the 
hu-liuml had no 

access. At te 
152. Co. I,it. 
235. U- Hlark. 
23.\ S. C. Set. 
at«! Rem. 154. 
Hep. A. Q. 10G. 


E. Sir. 51. 


Black. 238. S. C. 
Sett, and Kent. 
15“. Order for 
maintenance 
does not deter¬ 
mine tlu: settle¬ 
ment of a bas¬ 
tard. 


Statute 13 fc 14 
Car. 2 . c. 12. 
§21. relates 
only to inainte- 
lianc- of |H)or, 
not bastards. 


7. Inter the Parishes of St. Ceorge and St. Mar¬ 
garet, Westminster. 

[Mich. 5 Ann. B. R-3 

UPON special order of sessions, wherein the fact 
was stated for the opinion of the Court, the cane was. That 
//. was divorced a mtnsn if thorn, and afterwards his wife 
lived with one Ellis in adultery, in the parish of St. Giles, 
and had several < hildren called £i7fV,and rcgistennl as his. 
Et per Cur. When a woman is separated from her hus¬ 
band by such a divorce, the children she has during the 
separation are bastard*; for we will intend to a due obe¬ 
dience to the senteia e, unless the contrary he shewed; 
hut if haron and font'- without sentence part and live sepa¬ 
rate, the children shall he taken to he legitimate, and so 
deemed till the contrary he proved; for access shall lie 
intended: but if a special verdict timlllieman had no ac¬ 
cess. it is a bastard: and so was the opinion of my Lord 
llule in the case of Diekins and Collins. 


8. Inter the Parish of Bcdworth and Townshif 
of Dlmfly in Lang. 

[Hill. 5 Ann. B. R.J 

UPON an order made thirty years ago, on the parish 
of Bur/wurth, for maintenance of a bastard-child born in 
the township of JYcthcr Dump Ip within that parish, which 
order was now removed before the Court by certiorari, 
it was held, 

1 st, That an order made upon the. overseers of any pa¬ 
rish by two justices, for raising a sum towards the main¬ 
tenance of a bastard or poor person, does not determine 
the settlement of that person in that parish, for the right 
of settlement is not contested hut presumed. 

■2dly, That the clause in the statute of the 13 14 

Car. 2. c. 12. which provides that distinct townships of 
large parishes in the northern counties shall respectively 
provide for their poor, under the penalty mentioned in the 
43 Eliz. c. 2., must be understood with respect to the 
maintenance of poor and impotent persons, and not (hj~ 
with respect to bastards who are provided for by other 
statutes: But if a bastard he grown up, and by ac r Itleiil 
grows impotent, lie may he relieved as a poor person 
within that statute. 

(a) The practice is otherwise, and this seems merely a dictum. 
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9. REGINA r. ODAM. 

£Mich. 12 Ann. B.R.] 

ORDER for maintenance of a bastard-child was ex- ^ t,ccs m *y or - 
cepted to by Mr. Page, because the defendant is, upon 
sight of the order, to pay 9/. in gross, and after that so J si i. 222 , 326. 
much weekly. El per Cor. By the statute the justices intern, 
are to take order for relief of the parishand keeping of the Hiack. 240 . s. C. 
child, by pay oval of money weekly , or other sustenlntion ; and 
this may be only indemnifying the parish for money laid Case* 4 . 
out before the reputed father was found. 


BILLS OF EXCHANGE. 


1. CLARK r. MUNDAL. 

£3 W. & M. coram Holt C. J. At nisi prius at Guildhall.]} 

A. having a bill of exchange payable to him, and he A. give* ton.a 
oeing indebted to B. in a sum of money, sends and in- 
■dorses this bill to B. Afterwards B. brought assumpsit, mentofaformev 
against A. for the money, and on non assumpsit A. gave in .*t" 

evidence this bill of exchange indorsed, and that it had deuce on non 
lain so long in B's hands after it was payable, and rec- assumpsit, un- 
koned it as money paid and in his hands; but it was disal- 139 .show. i 5 S.' 
lowed; for a bill shall never go in discharge of a precedent Mod. Casts 36 . 
debt, except it be part of the contract that it should be so. 11“{£' j^ 2 ’ s c 
If A. sells goods t <\B., and B. is to give a bill in satisfac- Cases h. it. 203 . 
tion, B. is discharged though the bill is never paid, for the 2 WiUon SM* 
bill is payment: But otherwise a bill should never dis¬ 
charge a precedent debt or contract; but if part be re¬ 
ceived, it shall be only a discharge of the old debt for so 
much (a). • 

^ * k 

(a) By stat. 4 and 5 Ann. ch. 9. sum of money formerly due to him-, 
§ 7. it is enacted, that if any person this shall be accounted and esteemed 
accept a bill of exchange for and in a full and complete payment of such 
satisfaction of any former debt, or debt, if such person do not take. 
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his due course to obtain payment of it, according to the act either for non- 
by endeavouring to get the same ac- acceptance or non-payment, 
repted and paid, and make his protest 


[ 425 J 2. HODGES r. STEWARD. 

fPasch. S W. & M. B. R. 1 Ld. Raym. 181. S. Case cifcd.j 
IN an action on the ca.-e on an inland bill of exchange 
brought by the indorsee against the drawer, these lollop¬ 
ing points were resolved: 

1st. A diflercnce was taken between a hill payable to J. 
not assignable to S. or bearer, and J. S. or order; for a hill payable to J . 

cliarpethodran'- ■ 
er. 3 l/ v. -299. 

6 Mud. 36, 37. 

3 Mod So. 

Moll. L. 2. c. 10. 


3 Salk. 68. S. C. 
Skin. 346. 

Cmnb. 204 
Case R R. 36. 

Rill payable to 
H. or beater, is 


S. or bearer is not assignable by the contract so as to en¬ 
able the indorsee lo bring an action, if the draper refuse 
to pay, because there is no such authority gi\en to the 
party by the first contract, and the etfert ol it is only to 
discharge the drawee, if lie pays it to the hearer, though 
lie comes to it by trover, theft, or otherwise ('/). But 
when the hill is pa} aide to S. or order, there an express 
power is given to the part} to assign, and the indorsee may 
maintain an action (/>). 

2dly, Though an assignment of a bill payable to J. S. 
Jndorsc-r l, ^l*tfIt C or bearer be no good as-ignment to charge the drawer with 
133. Sbmv. an action on 1 he bill, yet it is a good hill between the in- 
skm. 410 . dorser and indorsee, and the indorser is liable to an action 
for the money; for the indorsement is in nature of a new' 
bill. 

3dly, It being objected. That in this ease there was no 
averment of the defendant's being a merc hant, it wa- an¬ 
swered !>y the Court, that the drawing the. bill was a sulli- 
cient merchandizing and negotiating to this purpose. 

4thly, 'Che plaintilf declared on a special custom in 
Eondun for (lie bearer to have this action. To which the 
defendant demurred, without traversing the en-tom; so 
that he confessed it. whereas in truth there was no such 
custom; and the Court was of opinion, that for this reason 
judgment should he given for the plaintilf; for though the 
Court islo take notire of the, law of merchants as part of 
the law of England, yet. they cannot take notice of the 

(a) R. coni. 3 liar. 1516. Vide St. 

3 $ 


Rut wich asbign- 


VZ‘ 


Drawing a bill 
nutki-ba mer¬ 
chant to llmt 
purpose. 2Vent. 
293. 310. 

Garth. 82, 83. 

2 Vent. 292. 

J lav. 298. 

*3 ID. Jac. 306. 
Skin. 398. 


Post 129. 
Gases 29 


Mod. 


4 Ann. r.9. 3 T. R. 179. 


( h) It is settled by the case i 
v. Vaughan. S liar. 1516. 1 


of Grant 

W^CiUM-| KJ 1/14 1 i ........ i HI. 485. 

Miller x. Race, 1 Bur. 452., that both 
bills of exchange and promissory notes 
payable to bearer are transferable, and 
the bona fide holder has a right to bring 
an action upon them. In the great case 
of Minot and another, bona fide indor¬ 


sees, v. Gibson and others, acceptors, 
before the House of Lords, bills paya¬ 
ble to and indorsed in the name of t\ 
fid tious payee, with the knowledge as 
well of the acceptors at ihe time o£ 
their acceptance as of the drvJvers, 
were considered as payable to bearer, 
and, as such, to be the subject of an ac¬ 
tion. Vide 3 T. R. 481. 1 11. Black. 

Ref. C. B. 569 
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custom of particular places (o); and the custom in the de¬ 
claration being sufficient to maintain the action, and that 
being confessed, he had admitted judgment against him¬ 
self. 

Mhly, It was held that a general indebitatus assumpsit General indebj- 
will not lie on a bill of exchange for want of a considera- 
tion, for it is but an evidence of a promise to pay, which 1 Vent, 

is but a nudum pactum; and therefore he must either bring llvjrj.^ss. 485 
a special action on the custom of merchants, or else a gen- 2 Keb. 695, "13, 
oral indebitatus against the drawer for money received to Y't i^p 
his use (/;). Judgment pro cptcr. 


. A'uta. If a promissory note be made to J. S. and bearer, the bearer cannot 
bring an action on this note in his own name, but be may in the name of the 
principal; and the bare possession of the note is, for that purpose, a sufficient 
authority. Nicholson versus Sedgwick. Hill. 1696.7. C. B. This nota is 
copied from a JISS. rep. of Judge Hlencowe. J Ld. Raym. 180. S. C. 


(а) 71. ac. 1 mis. 9. Str. 1187. 

(б) The conclusion resulting from 

the “ several cases upon this subject” 
seejns to be this ; that where a privity 
exists between the parties, there an 
action ftf debt or indebitatus assumpsit 
may be maintained; but where it 
does not exist, neither of these actions 
will lie. . 

A privity exists between the payee 
and drawer of a bill of exchange, the 
payee and drawer of a promissory 
t note; the indorsee and his immediate 


indorser of either the one or the other, 
and perhaps between the drawer and 
acceptor of a bill, provided that in all 
these cases a consideration passed re¬ 
spectively between the parties. 

But it seems to be considered, that 
no privity exists between the indorsee 
and acceptor of a bill, or the maker 
of a note, or between an indorsee and 
a remote indorsor of cither; Ki/d's 
Treatise on Bills and Notes, 114. Vide 
1 Burr. 575. 


3. PINKNEY r. HALfe. [ 126 ] 

[Hill. 8 Will. 5. B. R. 1 Ld. Raym. 175. S. C.] 

_ , . . Acceptance of 

BY the custom of Lngtand , where there are two joint bin upon two 
traders, and one accepts a hill drawn on both for him 
and partner, it binds both, if it concerns the trade; other- concerns the 
wise, if it concerns the acceptor only in a distinct interest j 0 '" 1 

, , 1 J 5 Mod. ;->98. 

and respect. 6 Mod. 36 . 

2 Sulk. 442. Mar. 10. H. US. Rep. 155 


4. CLARK PIGOT. 

[Pasch. 10 Will. 5. B.R.] 

ClJlTlK having a bill of exchange payable to him or ^ p * r ^J||" dor ** 

order, puts his name upon it, leaving a vacant space a- blank, andsend- 

bove, and sends it to J. S. his friend, who got it accept- in R il to * friend 
- to get accepted. 
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rmm\ r7Ti,'"' rd ? but the money not being paid, Clark brought an indt- 
anm’tinu'ui'SiB bitatus assumpsit against the acceptor: And it was objected 
post on evidence, that the property was transferred to J. S, 
l s “p Et per Hull C. J. J. •$. had it in bis power to act either 
as servant or assignee: If he had filled up the blank space 
making the bill payable to him, that would have witnessed 
his election to have received it as indorsee: but that be¬ 
ing omitted, his intention is presumed to act only as ser¬ 
vant to Clark, whose name he would use only in order to 
write the acquittance over it (a). 

(a) Vide ac. Str. 1103. 


5. ANONYMOUS. 


f Mich. 10 AVill. 3. curam Holt J. At nisi prius at Guild¬ 
hall.] 


Trover for a 
bank bill w ill lie 
against a person 
bulling it, but 
not against bis 
assigm-i-. Post 
128, ?84. Cm. 
El. 723. Cm. 
Car. 262. Cm. 
Jar. 637. 

Hard. 111. 


A Bank bill payable to A. or bearer, being given to A. 
and lost, was found by a stranger, who transferred it to 
C. for a valuable consideration. C. got a new bill in hi* 
own name. Et per Holt C. J. A. may have trover against 
the stranger who found the bill, for he had no title, though 
the payment to him would have indemnified the bank; 
but A. cannot maintain trover against C. by reason of the 
course of trade, which creates a property in the assignee 
or bearer (a). 


(a) If a bank note, a note payable 
to bearer, or a bill of exchange, in¬ 
dorsed blank, is stolen or lost, and af¬ 
terwards comes into the hands ef any 
person bona fide, for a valuable consi¬ 
deration, and without notice, such per¬ 
son may recover in an action there¬ 


upon, or may maintain trover against 
any person getting it into his posses¬ 
sion ; Miller v. Race, 1 Burr. 452. 
Grant v. Vaughan, 3 Bur. 1516. 1 Bl. 
Rep. 485. Peacock v. Rhodes, JJoug. 
632. 


6. ANONYMOUS. 

[Mich. 10 Will. 3. coram Holt C. J. At nisi prius at Guild¬ 
hall.] 

A Bill of exchange being made payable to Al or orde*, 
lmlorser» liable jj. i rK } orscs t 0 li. B. cannot sue A. unless be fit si en- 

oTil\ in default ~ . . _ . . B . . 

Of draper. Vide deavour to find out the first drawer to demand it of 
pfiTi!t®rmt vers * him; for the indorser is only a warrantor for the payment 
PoHi 33 . m show. of the drawer, and therefore liable only on his default; 
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and such endeavour must be set 
tion (a). 

(a) This is the case which is re¬ 
ported infra pa. 127. by the name of 
Lambert v. Pack. The real name of 
it is Lambert v. Oakes. From the re¬ 
port in Ld. Raymond 443, (by that 
name,) it appears that it was not an 
action upon a bill of exchange, but on 
a promissory note, in which it was 
necessary to prove a demand on the 
drawer, because when a promissory 
note is indorsed, it is an order by the 


forth in the declara- Kep.3i9. Fort 

iar.pl. 9. 

3 Moil. 86. 

indorser upon the maker of the note, 
(his debtor by the note,) to pav to the 
indorsee. But in the case of a bill of 
exchange which is to be paid by the 
drawee, a demand on the drawer is 
unnecessary. Bo ruled 2 Bur. 669. 
where the subject is very fully discus¬ 
sed, and this case particularly exami¬ 
ned by Lord JWansjTeld. R. also with 
regard to foreign bills, 1 Utr. 441. Vi. 
1 Atk. 281. 


7. ALLEN ®. DOCKWRA. 

[Mich. 10 Will. 3. coram Treby C. J. At nisi prius at Guild¬ 
hall.] 

A bill was drawn on Sutor payable in three days. Su- 
fnr broke; the person to whom it was payable kept the 
bill* by him four years, and then brought assumpsit against 
the drawer. El per Treby C. J. When one draws a bill 
of exchange, he subjects himself to the payment, if the 
person on whom it was drawn refuses either to accept or 
pay: Yet that is.with this limitation, that if the bill be not 
paid in convenient time, the person to whom it is payable 
shall give the drawer notice thereof; for otherwise the law 
will imply the bill paid, because there is a trust between 
,the parties, and it may be prejudicial to commerce if a 
bill may rise up to charge the drawer at any distance of 
time; when in the mean time all reckonings and accounts 
'are adjusted between the drawer and drawee (6). 


[ 127 ] 


At common law 
drawer was not 
chargeable un¬ 
less lie had no¬ 
tice of drawee’s 
iion-]iavment in 
convenient time. 
Post, pl.9.Show. 
Rep. 319. 1 lill. 
234.1 Vent. 46. 


(ft) If payment is not applied for Com.57. Bl.7 47. Doug. 654. 1 T.S. 
as soon as due, the holder must sustain 167. 
the loss; 2 Str. 829. Vi. 1 Str. 707. 


8. ‘JACKSON v. PIGOT. 

[10 Will. 3. B. R. 1 Ld. Raym. 364. S. C.] 

THE plaintiff declared on a bill of exchange drawn 
by. J. S. bn the defendant, dated the 25lh of March Promise to par 
1G96, payable a month .after sight, and that poslca sri/l. ViVi 0 * * 

27th of April 1697, lie shewed it to the defendant, and he da* past. 5 Mod. 
promised to pay it secundum lenorem biUxvprad. Afterver- s c j\ llh ‘ 
diet for the plaintiff on non assumpsit , it was moved in ar- Cases"ii. 11 . 211 . 
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Fort 129. pi. 11. 


What things are 
Becesaarv to be 
proved to charpe 
indoi-ser of a bill 
of exthaiis-e in 
an action by the 
indorsee. Ante 
pi. 7. Ante 12f*. 
pi. 6. l'ost pa. 
13 ». pi. ‘-'ll. 

128 

Ante 127. pi. 7. 


If a bill be in¬ 
dorsed with the 
name only, Uie 


rest of judgment, that, this manner of declaring was ab¬ 
surd, it being impossible to pay scrun<hun tenon in hillie at 
the time of the promise. Et per Cur. Where the time of 
payment is past at the acceptance of the hill, the accept¬ 
ance can be only to pay the money; and if he. was so ab¬ 
surd as to promise to pay the money secundum Into rent fril- 
lue, yet that is no more in law now than a promise to pay 
the money generally. But it is better to declare in such a 
case on a general promise to pay the money. Pi r llolt 

C. J. (a). 

(a) Vide Doug. 640. 1 T. 11. 23a. 


9. LAMBERT r. PACK. 

[Pas. 11 Will. 3. coram Holt C. J. M nisi prius in London 

AN action on the ease was brought on a bill of exchange 
against the indorser; and it was ruled by Holt C. ./. 
upon evidence, 1st, That there is no need to prove the 
drawer*? hand, because, though it be a forged bill, the 
indorser is bound to pay it (c). 2dlv, The plaintill* must 
prove that he demanded it of the drawer, or him upon 
whom it was drawn, and that he refused to pay it, or else 
that he sought him and could not lind him; for otherwise 
he cannot resort to the indorser (<■/). 3d)y. That this wa>- 
done in convenient time; for if they stand and are respon¬ 
sible a convenient time after the assignment, and no de¬ 
mand made, the indorsee shall not charge the indorser. 
The time for foreign bills is tinea; day?, and no allowance 
is to be made for Sundays and holidays. Serjeant IVrigh: 
cited a case of one Tracy , who stood a week after the in¬ 
dorsement, and the indorsee lost his money; which Holt. 
Chief Justice thought was too strait; but such matter? 
must be left to the jury(e). 4thly, it is a question whe¬ 
ther notice must be given, or no; but it is fair to give no 


(b) Vide note to pi. 6. pa. 126. 

(c) The law is the same in this re¬ 
spect in an action against the acceptor; 
Jenytis v. Fowler, 2 Str. 946. In an 
action against an indorser it is not ne¬ 
cessary to prove the hand of any pre¬ 
ceding indorser, Kyd 150; but against 
the acceptor it is necessary to prove 
the hand-writing of the payee, and, 
in case of special indorsement, of the 
special indorsee; Smith v. Cheater, 


1 T. Jl. G54. And where a bill payable 
to J. S. or order got into the bands of 
another person of the same name, who 
indorsed it, and (being accepted by 
the defendant) it was paid by that 
erson to the plaintiff, who did not 
now him—-it was ruled that the plain¬ 
tiff could not recover; Jleid v. Young* 
4 T. It. 28. 

(d) Vide sup. pi. 6. 

(c) Vide sup. pi. 7. 
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ticc (o). 5thly, That the demand must be proved subse- «**■« mmy 
quent to the indorsement; for if it was precedent, he ofiu,c*»ut. U * e 
could only act as servant to the indorser; and so the de- Autei26.pl.*, 
mand was insufficient to charge the indorser. 6thly, If 
a man indorses his name upon the back of a bill blank, he 
puts it in the power of the indorsee to make what use of* 
it lie will ( b ), and he may use it as an acquittance to dis* 
charge the bill, or as an assignment to charge the indor¬ 
ser. 7lhly, In cases of bills purchased at a discount, this 
is the. difference; if it be a bill payable to A. or bearer, it 
is an absolute purchase; but if to A or order, and it is in¬ 
dorsed blank, and filled up with an assignment, the indor¬ 
ser must warrant it as much as if there had been no 
discount (r). 


(a) Notice must be given of a re¬ 
fusal to pay, and also of a refusal to 
accept; and if notice is not duly given, 
a subsequent promise under ignorance 
of that, circumstance will not be bind¬ 
ing ; Blessard v. Hirst, 5 Bur. £670. 
Goojiall v. Holley, 1 T. R 71£. Where 
the parties to whom notice is to be 
given reside at a different place from 
the holder or drawer, notice must be 
sent by the next post; 1 T. R. 167. 
Where the holder ealled on the drawer 
of a note the day it became due, and 
not finding him within, left word that 
it was due, and desired the drawer 
( would send to take it up; on the next 
day he called again, and the drawer 
promised to pay the same day, which 
,ne did not; and on the third day he 
called again, and not finding him in, 
sent the note to the indorser, and all 
the parties lived in the same place; it 
was ruled that notice should have been 


given by the holder to the indorser on 
the first day; Tindal v. Brown, 1 T. 
Rep. 167. 

If the drawee has not effects of the 
drawer in his hands, notice of non- 
acceptance need not be given to charge 
the drawer; but the same circumstance 
does not remove the necessity of no¬ 
tice to charge the indorser; Becker » 
dike v. Bollman, IT. R. 405. Demand 
from the acceptor, and notice to the 
indorser, must be alleged in the dec¬ 
laration ; and the omission thereof 
is not cured by verdict; Doug. 679. 

(6) A person indorsing his name on 
a blank note or check, is liable to an¬ 
swer as indorser upon any note or bill 
afterwards written therein; Russel v. 
Langstaff, Doug. 514. 

(c) vide acc. Bank of England, v. 
Newman, Com. 57. Hill v. Lewis, 
Skin. 411. Holt 117. 


10. STARKEY v. CHEESEMAN. 

[Mich. 11 Will. 3. B. R. 1 Ld. Raym. 538. S.C.1 

PETAINTIFF declared on a bill of exchange against 
the drawer, shewing that the party on whom it was without r 

drawn refqsed to pay it, per quod onerabilis , devenit , &rc. 
bhi, laid no express promise: He also laid an indebitatus as- 27 ^ 44 ^ 52 , 153 l 
sumpsit and a quantum meruit . There was judgment by de- 1 L* v - 280 . 
fault, and a writ of inquiry; and now Carlhew moved in cm. jac. 44 . 
arrest of judgment, that he has set forth the custom, but Cumber. 32 . 
has not declared on an express promise; and he argued Bai^y^u' S,C ' 
Salkeld. I. * 23 Str. 331. * 
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Acceptance af¬ 
ter the time of 
pay mem cUpseil 
is good, ami a- 
fbounts to a pro¬ 
mise to pay the 
money {tone- 
rally. Ante 

1 27. Cast s If. R. 
410. Jj. C. 


Post 364. Ac¬ 
tion lay not on a 
pro. i.issiiry note 
beioi-c the sta¬ 
tute. Ante 125. 

5 Mod. 13. 

6 Mod. 2tf. 
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that it is not enough to set forth a contract for poods »a- 
tione cujus Hie deiendunt became indebted, nor a sub¬ 
mission to an otvaicl, rollout , «V<'. Aiid liiat without al¬ 
leging an express promise, it must be taken lor a mere 
action of deceit upon ihe warranty, to widen the pioper 
answer is non cut. and then it cannot be joined with the in- 
debit ulus asstunjisit and quantum meruit. Vide. Hard. 486. 
Hob. 180 . 2 AW*. 695. Jim. 2 4 . 1 Cm. 302. 1 Jlo. d 02. 

2 C'ro. GOG. 2 R». 3GG. 1 A' it. 870. 1 JSid. 1 GO. JVorthey 
answered, that it w as suilieient lo count upon the custom, 
because the custom make s hoili the nhligution and the pro¬ 
mise. Anu Holt Chief Justice iield tin* drawing of the 
bill was an actual promise; and judgment was given pro 
quer. 


11 . MITFORD r. WALLJCOT. 

[12 Will. 3. 13. tt. Corny ns 75. S. C. by the name ot 
Gregory e. Waicup, J Ld linym. 574. S. C.j 

THE plaintiff declared on a hill of exchange dated 
the. 28th ol Oi tuber, payable at double usance; and that 
the defendant on win ni it was drawn accepted the same 
the 3! si of December, and promised to pay secundum teno - 
rein Lithe pried. Ami it was objected in arrest of judgment 
after verdict, that there could be no acceptance to pay se¬ 
cundum teno re in Lithe; because the time of payment was 
elapsed at the time of the acceptance: Scd non allocatur. 
For if after the time of payment is elapsed, II. accept* 
the hi!), (lie acceptance is good; and the substance of the' 
promise is to pay the money. Judkium pro quer. 


12 . CLERK r. MARTIN. 

[Pas. 1 Ann. B. R. 2 Ld. Raym. 757. S. C.] 

A Note was given by the. defendant, whereby he pro¬ 
mised to pay to the plaintiif, or order, so much money. 
The plaintiff brought an action on this note, and declar¬ 
ed on the custom of merchants; and likewise laid a gene* 
ral indebitatus assumpsit , and on the general issue entire 
damages w r erc given. Upon motion in arrest of judgment, 
the Court held, that this is not within the eustpm of mer¬ 
chants, and, being no specialty, no action can be groutitl¬ 
ed on it. Then it was answered, that being void, no dam¬ 
ages could be intended to be given for it. Sal non allo¬ 
catur; for it is tioi. a matter insensible, but insufficient in 
law. And judgment was arrested. Vide infra. 
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13. POTTET ». PEARSON. 

[Pas. 1 Ann. B. R. 2 Ld. Raym. 759. S. C.] 

ERROR of a judgment iu the Common Pleas on a 
like note; the plaintiff' declared, that there was a cus¬ 
tom within Jjondon among merchants trading there, that 
if a merchant signed a note, promising to pay to J. S. or 
order, r, ;.. It,at he I'ccame bound by the custom to pay, 

&c. ■ And A. Cher' y would have distinguished this from 
the foregoing cose, being laid as a special custom in Con- 
dun, u» d tha* confessed by the judgment by n- 1 'licit. Sed Post.364. Ante 
.per Holt C. J. This custom to oblige one to pay by note l25 ‘ 
without consideration is void and against law. Ex nudo 
puciu non oritur actio. The judgment was reversed. 


14. EAST v. ESSINGTON. [130] 

[Mich. 1 Ann. B. R. 2 Ld. Rayrn. 810. S. C. quod vide .] 


IN DORSEE declared on a bill of exchange against 
the dmwer, and the bill was, Pray, pay this my first bill 
of exchange, my second and third not being paid.; and the in¬ 
dorsement was set out in this manner, that the drawer m- 
dorsavil super billatn i/lam, content, bil/m illius solvend. to the 
plaintiff, without shewing that it was subscribed. On non 
assumpsit and verdict pro tpicr. it was objected in arrest of 
judgment, that there was no averment that the second and 
third bill was not paid, which is a condition precedent: 
Sed non allocatur. El per Cur. That must he intended, for 
the plaintiff could not otherwise have had a verdict: and 
for the same reason also, the indorsemcntfwhich was like¬ 
wise excepted against as set forth in the declaration, was 
held good, being aided by the verdict; the Court com¬ 
paring it to an action of debt, by r an assignee of a rever¬ 
sion, without shewing an attornment, which on non debet 
is aided by verdict; for if the indorsement be necessary to 
transfer the bill, so is the attornment to pass the reversion. 
Ergo, as the attornment shall be supplied by the jury’s 
finding debet, so shall the, indorsement by their finding as- 
( Mwsp sil (ff). 


Far. 86. In de» 
cl.-ration on a 
first bill, want of 
averment, that 
the second and 
third were not 
paid, aided after 
verdict. 3 Salk. 
400. S. C. Vi. 
Sir. 224. 


1 Vent. 109, 
27, 44,152. 

1 Lnt. 8U9. 

1 Sid. 428. 

1 Mod. 14. Faf. 
87. Post S65- 


{a) U. on judgment by default, \. Cheeseman, Carth. 5 09. Andonde- 
*ihat an averment that second and third murrer to the replication; Wegger- 
were not paid,was not material; Slacke. stoffe y. Keene, Sir. 214. 
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Indorsement of 
the name only 
doe* not transfer 
the property. 


Ante 196. 


Bill payable to 
me or order. 

6 Mod. 20. S. C. 
by name of Bul- 
ler ver. Crips. 
Holt 119. 

10 Mod. 288. 


[131] 


In declaring up¬ 
on inlaml bills 
against the draw¬ 
er, protest need 
not be set forth. 
9 W.cap. 17. 

6 Mod. 80. S. U. 


Holt 121. 


Ante 127. 

1 U1I.234. 
Mod. Ca. 29. 


15. LUCAS r. HAYNES. 

[Pas. 2 Ann. B. R. 2 Ld. Raym. 8'1. S. C.] 

IN trover for a bill of exchange, the case upon evidence 
was, That the plaintiff had a bill of exchange drawn 
upon the defendant, and sent it by J. S. to the defendant 
to get it accepted. J. S. left it with the defendant; and 
afterwards the bill being lost, the plaintiff brought trover 
for it, and J. S. was now the plaintiff's witness for this 
matter; and because the plaintiff had indorsed the hill, it 
was objected that J. S. could not he a witness; and this 
point being saved, the Court were all of opinion, that the 
bare indorsement, without other words purporting an as¬ 
signment, does not work an alteration of the property; 
for it may still he filled up, either with a receipt or an asr 
signment, and consequently J. S. is a good witness. 


16. BUTLER r. CRIPS. 

[Trin. 2 Ann. B.R.] 

PER Holt C. J. Pay to me or my order so much , is a 
hill of exchange, if accepted, and this is the only way to 
make a bill of exchange without the intervention of a third 
person. 


17. BOROUGH v. PERKINS. 

[Mich. 2 Ann. B. R. 2 Ld. Raym. 992. S. C. by the name of 
Brough and Pat kings, j 

ERROR of judgment in C. B. in case on an inland 
bill of exchange brought against the drawer, and judg> 
ment for the plaintiff by nil dint. Mr. Raymond, for the 
plaintiff in error urged, that it doth not appear by the de¬ 
claration that the bill was protested, and since the statute 
9 & 10 fV. 3. no action lies against the drawer unless 
there be a protect made as that act requires, and this 
ought to appear in the declaration; for at common Uw 
the party had no remedy against the drawer, without no¬ 
tice first given him of non-payment: and if the statute 
does not make the protest necessary, it does nothing. Mi*. 
Parker contra. It docs not appear the bill was accepted by 
under-writing, without which it is not within the statute, 
and without it a protest cannot he made; for a protest 
was not necessary at common law in case of inland bills. 
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as it was in the case of foreign bills; but supposing it were 
within the statute, yet the protest need not be set forth 
in the declaration, but this is to be considered at the trial; 
for if the drawer receive damage for want of a protest, and 
the damage amounted to the value, it is a total discharge; 
if less, yet for so much. Holt C. J. In inland as well as Mod. Case* so, 
foreign bills of exchange, the person to whom it is pay- Brough ve«. 
able must give convenient notice of non-payment to the Ferkms. 
drawer; for if by his delay the drawer receive prejudice, 
the plaintiff shall recover: A protest on a foreign bill was not 

part of its constitution (a ); on inland bills, a protest is ne- charge the 
cessary by this statute, but was not at common law; but bais atcoiumou 
the statute does not take away the plaintiff’s action for i aw . 
want of a protest, nor does it make such want a bar to the 
plaintiff’s action: but this statute seems only, in case there 
. be no protest, to deprive the plaintiff of damages or in- Vl - Str - 91 °- 
terest, and to give the drawer a remedy against him for 
damages if he makes no protest. Quod Powel concessit, 
and that a protest was never set forth in any declaration 
since the statute. 


(a) Jl. that the protest of a foreign 
bill must be proved; 5 T. R. 239. It 
ought to be stated ; Bailey 6l ; or 
shewn not to be necessaryj 2 T. 22. 


713. But the omission can only be 
taken advantage of upon special de¬ 
murrer ; Salomons and Stavely, Doug. 
683. 3d edit, note 1144. 


18. BUCKLEY v. CAMBELL. 

CHilL 7 Ann. B. R.J 

THE plaintiff declared upon a bill of exchange drawn Uattnce : u ‘ e 
at Amsterdam , payable at London at two usances, and did averred! 81 * 
not shew what the two usances were; and judgment was 
given pro de.f. for the Court could not take notice of for¬ 
eign usances which varied, being longer in one place than 
another (a). 

(re) Mr. Bailey, in his Treatise on seated on the day it became payable; 
Bills of Exchange, page 59, makes a the omission is only fatal on demurrer; 
quere on this point, fthere there is an S Keb. 645. 
express averment that the bill was pre- 


19. HILL & AL. v. LEWIS. [ 133 ] 

CQ* If Tassell and Lee v. Lewis, 1 Ld. Raym. 743. is not S. C.j 

ACTION upon the case for 170/. 10 *. The plain- H. indorsed two 
tiff declared several ways, viz. 1 st, Upon two bills of d'eUt* 6 " 

exchange against the indorser. 2dly, Upon a mutuatus. wuibetWre- 
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ceipt the drawer 
broke. Quere, 
Whether the in¬ 
dorsee could be 
charged > Mod. 
Cases 37. Skin. 
410. S. C. Holt 
116. See 
6 Mod. 147. 

2 Strang. 1175. 
Conijm 57. 


Host pi. 90. 

By custom the 
indorser is only 
liable in default 
of the first 
drawer. 1 Wil¬ 
son 47. 


Ante 12f>, | >8. 
Post l.i.i, 412. 


Indorsee must 
have convenient 
time to demand 
it. 


[133] 


3dly, An indebitatus assumpsit for money laid out for the 
use of the defendant. Upon non assumpsit pleaded, the 
case upon evidence was ,Mour n goldsmith subscribed two 
notes payable to the defendant; the delendant on the I9ih 
of October indorses these two notes, and gives them and 
eight others to one Zouch , to whom he was indebted: 
Zouch , the 19th of October , betwixt the hours of eleven 
and twelve, brought tiiese notes to the plaintitls, being 
goldsmiths, and they ac cepted them, and gave to Zomk 
other bills and some money; and allenvards, the sai-.e 
day, the plaintitfs received money upon other hills of the 
said Moor, and might have had the money due upon (hose 
two bills, if they had been demanded; but in the night 
following, about midnight, Moor broke and ran away; 
and whether the plaintiffs or indorser should lose- this 
170/. 10?. was the question. 

And the first question w r as, Whether the acceptance of 
these bills in satisfaction for so much money, be a good 
discharge of the indorser? And Holt C. .1. held, that 
goldsmiths bills were governed by the* same laws and cus¬ 
toms as other bills of exchange; and every indorsement is 
a new bill, and so long as a bill is in agitation, and such 
indorsements are made, all the indorsers and every of 
them are liable as a new drawer. That by tin* law gmie- 
rally, every indorser is always liable as the first drawer, 
and cannot he discharged without an nr tual pay mem, and 
is not discharged by the acceptance of the hill by the in¬ 
dorsee; hut by the custom this is restrained, viz. the ac¬ 
ceptance is intended to lie upon this agreement, sc . That 
the indorsee w r ill receive it of the first drawer (a), if he. 
can, and if he cannot, then that the indorser will answer 
it; as if the first drawer he insolvent at the timer of the in¬ 
dorsement, or upon demand refuses to pay it, or cannot 
be found. And the indorser is not disc barged without ac¬ 
tual payment, until there is some negleet or default m the 
indorsee, as if he does not endeavour to receive it in con¬ 
venient lime, and then the first drawer becomes insolvent. 

The second point was. What shall he: thought conve¬ 
nient time to endeavour to receive such hill? Et per Holt 
C. J. In case of foreign hills, he upon whom it is drawn 
hath three days to pay it, and the indorsee: of such foreign 
bill need not demand payment until the: said three day.~l,- 
expired; and if he upon w hom the hill is drawn become 
insolvent in the said time:, the indorser is chargeable, and 
after the three days the indorsee may protest it; and it 
seems the same time: ought to be allowed for inland bills, 
though it was urged that for foreign bills a longer time 

(a) Vide note to Anon. p. 120. pi. .6. 
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'was required in respect the drawee was to receive advice 
from the drawer (a). 

A ad the Chief Justice, in his direction to the jury, said, Convenient time 
That what should be thought convenient time, ought to «“cco«H llg to 
be according to the usage among traders in such cases, and cir- 

upon all the circumstances. That the plaintiffs had ten cumauweesof 
hills delivered to them together; and that perhaps they parl,clilar CB,e *' 
had other allairs that hindered them from going presently 
to receive these two hills,and that they received two other 
hills the same day. Tiie Chief Justice left it to the jury to 
consider, whether the time in this case were convenient 
time or not (b): And if the plaintilfhad convenient time 
to receive his money, then to find for the defendant, other¬ 
wise for the plaintiff. And they upon consideration found 
for the plaintiff; upon which the plaintiff prayed to take 
the verdict upon the indebitatus assumpsit. Et per Chief 


(a) Days of grace are allowed on 
inland bills. R . that they are allowed 
on promissory notes; 4 T. R. 148. If 
the third day is a day of public rest, 
the fjill is payable on the second ; Ld. 
Rcujm. 743. 

(b) Tfie following note upon this 
subject is extracted from Mr. Bailey's 
Treatise on Bills, p. 32. 

*• What shall be "considered as rea¬ 
sonable time (I) is matter of law, and 
will depend upon the occasion upon 
which the bill or note was given. 

# “ Thus upon such a bill or note 
given for cash, by a person who makes 
the profit by the money on such bills 
or notes a source of his livelihood, it 
is difficult to say what length of time 
is to be considered unreasonable; while 
upon such bills or notes given by 
way of payment, or paid into a 
banker’s any time beyond that which 
the common course of business war¬ 
rants (2), is. 

_ “Upon a bill or npte of this kind, 
given by way of payment, the course 
„I)f business seemed formerly to be to 
allow the person to keep it, if it was 
payable in the place where it was 


given, until the (3) morning of the 
next day of business after its receipt, 
and till the next post if payable else¬ 
where (4), but not longer. 

“ Thus, upon a note of this kind, 
payable in London, and given there in 
the morning, a presentment the next 
morning was held sufficiently ear¬ 
ly (5); the presentment of a similar 
note given in London at half past ele¬ 
ven on the Monday, at two on the 
Tuesday too late ((>). 

“ But in a very modern case, defer¬ 
ring the presentment c.f a similar note 
given in London at one, until the next 
morning, was held unreasonable (7). 

“ An^i in all cases the presentment 
ought, it should seem, to be made the 
first time the holder goes or sends up¬ 
on business to the person who is to 
make the payment. 

“A bill or note of this kind, given 
by way of payment to a banker, must 
be presented by him as soon as if it 
bail been paid into his house by a cus¬ 
tomer ; which, if payable at the place 
where the banker Jives, must be the 
next time his clerk goes his rounds 

(»)-” 


(1) Appleton v. Sweetapple, B R. M. 23 G. 3. Append, to Bailey, No. S. 

(2) Vi. Str. 410. (3) Vi. Fletcher v. Samirs, Sir. 1248. Ward v. Kvans, Ld. Ravin. 928. 

(2 Salk. 442.) Moore v. Warren, Str. 415. Turner v. \!wirl, Str. 416. 1 loaro v. I)a Cni-ta, 

Sir. 910. (4) Vi. .Maiiwai'ing v. Harrison, Str. 508 K. I. Comp. v. Chilly, Sir. 1175. 

(5) Ilill v. I,ewiti, gnpra. (6) R. 1. Comp. v. Chilly, Str. 1175. 

(7) Appleton v. Sweetapple, Appeudix to Bailey, No. 6. (8) V ida Ilankey v. Trot* 

Wan, Bl. 11 
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Verdict may be 
taken upon any 
part of the de¬ 
claration, to 
which the evi¬ 
dence « appli¬ 
cable. 


Ante 125. As¬ 
signment of note 
not payable to 
order charges 
the indorser, not 
the drawer. 


Justice, You cannot take the verdict upon any part of the 
declaration but that to which evidence was given, and here 
it will be good, if found upon the bills of exchange; but 
if the evidence be applicable to any other part of the de¬ 
claration, you may take it upon any such part to which 
the evidence is applicable. And because Zouch had sworn 
that he received the benefit of, and had been satisfied with 
the bill he took of the plaintiff by which the defendant 
was discharged against Zouch, the verdict was taken upon 
the indebitatus assumpsit for money laid out for the defend¬ 
ant's use; and it seemeth the indorsement by the defend¬ 
ant to the plaintiff was good evidence of request to pay 
the said money to Znuch. Now exception was taken that 
one bill w'as payable to the defendant only, without the 
words, or his order, and therefore not assignable by the 
indorsement; and the Chief Justice did agree that the in¬ 
dorsement of this bill did not make him that drew the bill 
chargeable to the indorsee; for the words, or to his order , 
give authority to the plaintiff to assign it by indorsement; 
and it is an agreement by the first drawer that he would 
answer it to the assignee: But the indorsement of a bill 
which has not the words, or to his order, is g<K)d, or of the 
same effect betwixt the indorser and the indorsee,* to make 
the indorser chargeable to the indorsee (a). 


(a) Vide Bailey 17. 


Indorser charges 
himself in the 
same maimer as 


20 . HARRY v. PERRIT. 
[Trin. 9 Ann. B. R.] 

ACTION on a promissory note against 


indorser, andf the plaintiff declared 


the second 
without an aver- 


the drawer.Ante merit, that the money was demanded of the drawer, or 
12 G, pi 6. the first indorser. And this was held good upon motion 
in arrest of judgment; for the indorser charges himself in 
the same manner as if he had originally drawn the 
bill (A). 


(b) Vi. accord. Bromley v. Frazer, Jtk. 281. Ileylin v. Mamson, 2 Bur. 
1 Strange 441. Lake v. Hayes , 1st 669. 
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BISHOP OF ST. DAVID’S t. LUCY. 


£Pas. 11 W. S. B. R. 1 Ld. Raym. 447,539. S. C.j 

THE Bishop of St. David's was sued in a court held at 
Lambeth, before the Archbishop of Canterbury himself in 294 . Bishop 
person, for simony, and several other offences; and now «»ed bdor* the 
he moved for a prohibition; and the suggestion was, that 
he was cited to Lambeth , and not to the Arches , and also ny. m<«i, Cuea, 
that he was cited before the archbishop himself, and not j?ar 56* 
before his vicar-general, and the proceeding against him 
was in order to a deprivation. Et per Curiam , 

1 st, The archbishop hath a provincial power overall Bishop may 
the* bishops of his province, and may hold his court where viwgeiM- 
he pleases; and he may convene before himself, and sit rad. 
judge himself; and so may any other bishop; for the pow¬ 
er of a chancellor or vicar general is only delegated in 
cas e of the bishop. 

J ""*2dly, The Court held, that the spiritual court might Bishop maybe 
proceed to punish him for any offence done against the **** 

duty of his office its bishop, and as it rebates to that: for court for any 
•ecclesiastical persons are subject to the canons; those of vot'TiU 
1640 have been questioned, but no doubt was ever made office. ' 
as to those of 1603. And as the clergy ’are under differ¬ 
ent rules and duties, it is but reasonable tfeat if an eccle- j^P-Br. tcm P' 
siastical person offend in his ecclesiastical duty, he should ' 334 ‘ 
be punishable for it in the ecclesiastical court, especially 
if it be in a matter for which he is not punishable at com¬ 
mon law; and it is but fit the clergy should have a power 
to purge their own body from scandalous members. Cazc- s Co. 6 . 
dry's case was remarkable, for he was deprived for preach¬ 
ing against the common prayer; and yet being the first 
instance, there was another punishment appointed by the 
”. + °*”te. Vide 31 E. 3. c. 4. 2 7ns/. 586. The ecclesias- Ecclesiastical 
tical court may punish any ecclesiastical officer for extor- court may pu- 
tion. They may punish for forging of orders, vide Keb. om'nc.s ii'^nT- 
"39. They may punish perjury committed in a spiritual mitu-d ’m an co- 
court, and a spiritual matter, as matrimony; not in a ”!f ^l^. court * 
temporal matter, as in contracts, (but this is not settled, 
per HAt,) vide 3 Q ro% 788 . Simony is determinable in the 
spiritual court, and not here; for it was not supposed at 
Salkeld, Vor 4 .1. * 24 
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Bishops, Archbishops, kc. 

Common law, which is the reason there were no damages 
in a quart imped it. Vide 4 Co. 49 0. 3 lust. 204. Bishop 
deprived for dilapidations. 

A prohibition being denied, the archbishop went on 
and gave sentence of deprivation against the bishop of St. 
David's: Upon this the bishop of St. David's, appealed to 
the delegates; and in .Mich. 11 11. 3. suggesting that by 
the common law the archbishop alone could not deprive a 
bishop, and that the delegates refused to admit his allega¬ 
tions, he moved fora prohibition, urging, that all bishops 
wire barons, and inter «■ peers. El quod par in parent im- 
perium nun ludnt. And that though a bishop may be cen¬ 
sured. yet lie cannot be deprived by an archbishop, because 
their temporaltics, which are protected by common law, 
are concerned; vide 14 E. 3. r. 3. But it ought to be 
done by convocation, [which Holt C. J. said was a new 
fancy of Sir Bartholomew Shower's.'] or by the ecclesiastical 
commission. 

Hereupon Iluh C. J. and the rest held, an archbishop 
had power over his suffragans, and might deprive them; 
that bishops are co-ordinate, or pares jure divino , but not 
jure humauo , otherwise their institution would be to no 
end. That their peerage is by reason of -their barony; 
that several abbots sat in the House of Lords in iormer 
times, and it might as well be pretended that they were 
therefore exempt from the bishop and could not be de¬ 
prived. That by the common law the archbishop has a 
metropolilical jurisdiction; and that archbishops are over 
bishops as well as bishops are over the other clergy; that 
his power w'as usurped upon and dio.ini.-bed by the pope, 
but restored to its extent at common law by the statute of 
H. 0. That by allowing his power tu v isit, all is admit¬ 
ted; for he tluu may visit may deprive as well as censure, 
these being but several degrees of ecclesiastical punish¬ 
ment; and by the 26 II. 0. and the 1 Ed;, e. 1. the only 
power given to the ecclesiastical commissioners was to visit 
without a word of deprivation; yet the)'were always al¬ 
lowed a power to deprive. From the time of H. 2. till H. 
-8. there hardly is an instance of the deprivation of a bishop. 
And it is true, that before the 17 Car.. 1. r. 11. confirm¬ 
ed by 13 Car. 2. c. 12. which takes away the court of high 
commission instituted by 1 Eliz. those deprivation**!! 1 :.* 4 
are of bishops, are by the court of ecclesiastical commis¬ 
sioners; yet the reason of that was only because it was the 
easier and shorter way. 'That it is not to be questioned 
but a bishop may be deprived, vide, 11 Co. 49. he may be 
deprived for dilapidations. And it is as plain that the law- 
takes notice of no other power that regularly can deprive 
him; for if issue be whether a parson he deprived or not, 
the Court must write to the bishop, and if issue be whe- 
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ther a bishop be deprived or not, this Court must write to bishop faedepri- 
his archbishop to certify; and to what purpose should the i X!L p th<:arch '’ 
23 II. 3. c. 3. against citing out of the diocese, save the 
power of the archbishop over his bishops, if he had no 
power: vide to the same purpose 29 Car. 2. e. 9. 13 Car. 2. r ■» 
c. 11. The prohibition was denied, and ordered that the strictly prohitil- 
su'ggestion be entered on record, that the Court might en- tion cannot be 
ter their reasons of denial. El per Unit C. J. If it be in- il^stionen- 1 
sisted on, a prohibition cannot he moved for till the sug- tercdontheroll. 
gestion be entered on a roll. Afterwards Il>lt C. J. said, 
that the bishop of St. David's moved the House of Lords for 
a writ of error upon this denial of a prohibition, and it was 
there held no writ of error lay. 

“ Bishoprics in England were anciently donative, by Anciently bi. 
“the king, and with good reason, fir the king was pa- 
“ Iron; he endowed them with their lands and baronies, king. 

“and then the ceremony was investiture per annul um «V *2 0 in " 

“ baculion, the one a symbol of the spiritual marriage with-££ 344 !*. 

“ the di'.iic 1 . :ie- other of the pastoral cure and charge 
“ ov .,,1 Jurist s flocL. After many seutfles between the 
“ popes and kings of England, it was settled at last in 
“ king John's time, first, That the king should sutler a 
“ free election, but that that should he founded on his 
“ conge eTcstire. And, 2dly, That the bishop should not 
“ liave his temporalties till he swore allegiance to the 
Siting; hut that confirmation and consecration should 
“ belong unto the pope; by which means he gained in 
“ elicet the disposal of bishoprics, till 25 H. 8. which 
“ takes away tiie papal jurisdiction, quod vide. After- 

wards, by the 1 E. G. c. 1. all bishoprics were madedo- 
“ native; but the 8 Elis. c. 2. has restored the statute of 
“ the 25 H. 8. and thereby hath made them elective in 
“ England; but in Ireland they are donatiAs by letters pa- 
“ lent at this day. A'o/e, By the council of Lateran , and 
“ the decrees of Alexander 3.,no man was to take a benefice 
“ from lay-hands, per WiUock , Wiudringlon 69. b. per Dodc- 
“ ridge. That the original letter of agreement is to be 
“ found in Matthew Paris and Eadmcrus. Vide l Jones 160. 

Lot. 37, 233. Palm. 457. 

“ The manner of making a bishop, as well in case of Manner of^ 

“ translation {is new creation, is thus: When a bishop Sw»laU»g bisK- 
• dies, tiie dean and chapter certify the king in chancery, op*. 

“ and pray his licence to elect; upon this the king gives 
J‘ his conge (Testier, upon which they elect, and then ccr- 
w tify the ting, archbishop, and party; and then the king 
“ by his letters patent gives his royal assent, and com- 
“ mands the archbishop to confirm .and consecrate him; 

“ whereupon the archbishop examines the election and 
“ the party, and then confirms the election and consecra¬ 
tion himself. .Thii is the manner of proceeding in crea- 
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u tions, and it holds likewise in case of translation, save 
“ only that he is not consecrated, fora consecration is lilte 
“ an ordination, character itulclibilis , and suffices for ever. 
“ See 1 Jones 100. 

** When a bishop is translated, the old see is not void 
“by the election, till that election is confirmed: for 
“ though he be elected, the king may not consent, or the 
“ archbishop confirm; and it is * not reasonable they 
“ should lose their old presentment till they gain the new. 
“ 1 Junes 1G2. 

u And in case of creation, not till consecration. Per 
“ Doderidge ; liiddrington 6. b. 

“As there are four things required to complete a par- 
“ son, sc. presentation, admission, institution, and induc- 
“ tion; so there are four things analogically requisite in 
“ making of a bishop; election, which resembles presen- 
“ tation; confirmation, which resembles admission; con¬ 
secration, which resembles institution; and instnlla- 
“ tion or inthronization, as in the case of an archbishop, 
“ which resembles induction. Per Doderidge; Widdring- 
“ ton 69. b. 

“ Heretofore, w'hen a bishop was to be translated, there 
“ w*as no election, for the. rule of the c anon law' wits, r/rfc- 
“ tus non potest cligi; and because it was pretended he was 
“ married to the first church, which marriage could not be 
“ dissolved but by the pope, thereupon petition wasinac 1 ** 
“ to the pope, and upon the pope’s consent the party was 
“translated; this was said to he by postulation. Vide 
“ Widdr. 48. b. Srd per Cur. This was an usurpation 
“ and against law, and restrained by 16 II. 2. and 9 II. 4. 
“ c. 8., and translations are ever by election, and by postu- 
“ la tion. 1 Jones 160.” 
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BREACH («) IN ACTIONS OF 
DEBT, COVENANT, CASE, &c. 


1. COLEMAN r. SHERWIN. 


[Mich. 1 W. & M. B. R.] 


IN covenant the plaintiff* declared, that the defendant 
and one .7. S. demised to the plaintiff for seven years, 
virtute cnjus he entered and was possessed; and the de¬ 
fendant and one A. by his command, entered upon the 
plaintiff; and that neither the defendant nor the said 
./. S. had or ought to have demised the premises, but at 
the time, of the demise, one R. was seised in fee; the de¬ 
fendant pleaded that ./. 5. was seised, and had power 
and right to demise, absque hoc that R. was seised, fyc. 
And absque hoc that the defendant entered and kept him 
out; the plaintiff demurred. Et per Cur. 1st, There be¬ 
ing no express covenant, the ac tion is founded upon the 
■nJTenant in law implied in the word dimiserunt; and 
therefore as the interest granted by that word is joint, so is 
the covenant imported by it: And then the action as to 
this breach of their being not sensed at the time of the 
demise ought to have been against both the lessors, and 
cannot be maintained against the defendant alone: But as 
to the other breach, viz. That the defenc\pnt and one A. 
entered, the action is well enough brought against him 
only; for it is his own act, and in construction each did 


Show. 79. A. 
and B. Dimi- 
serunt imports » 
joint covenant ai 
to the interest 
granted. Co. 
Entr. Ill, 112. 
Cartii. 97. 
Comb. 163. 

1 Roll. Abr. 520. 
Hob. 12. 

Noy 86. 
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demise, and it is a several covenant as to their own acts 
subsequent. 2dly, The Court held, that as the plaintiff 
might well assign several breaches, the defendant might as 
well pursue and traverse them; but judgment was given 
for the defendant, because the action was not against both 
the lessors, and the'plea was good. Vide Show. 79. Mcsme 
Case (b). 


(o) Knight v. Cambridge, 2 Lord 
Aiaym. 1349. 8 Mod. 230. Str. 581. 
A breach assigned in the words of the 
covenant is good, but it is equally 
good to assign the breach in words 
tantamount. Vide Ferguson v.Cornish, 
2 Bur. 1032. Stibbs v. Clough, Str. 


217. Innholders case, 1 Wils. 281. 
Simmons v. Langhome, 2 Wils. 11. 
Cornwallis v. Saveru, 2 Burr. 772. 
Duffield v. Scott, S Term Hep. 374. 
Com. Dig. Pleader, C. 45,46, 47,48. 
(6) Vide Str. 553, 1146. 
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Breach in Actions of Debt, &c. 

2. MEREDITH r. ALLEYN. 

[Pas. 2 W. & M. B. R. lutr. Hill. 1 W, & M. Rot. 20.} 

DEBT upon a bottomree bond: deiendant craved 
oyer , and the condition was, that if such a ship return¬ 
ed within ten weeks, and gave an arc.dint 0 < the profits, 
then,<£v. The defendant pleaded, tiiat the ship was tn-t, 
and did not return: the plaintiif replied. <he sa.p was riot 
lost, ct hue petit quod inquiratur ju r poifi Tnc defen¬ 
dant demurred, and shewed for cause, that no breach was 
assigned in the replication; Shower argued for the defen¬ 
dant, that without a breach, the plaintiff had no eause of 
action, and the condition, by craving oyer, is become part 
of the record. And he relied upon 1 Sound. 102. Lat 
the Court gave judgment in this case for the plaintiif. 
El per Holt C. J. In all cases (that of a bond to perform 
an award excepted) if the defendant pleads a special mat¬ 
ter, that admits and excuses a non-performance, the plain¬ 
tiff need only answer and falsify the special matter al¬ 
leged; for lie that excuses a non-performance, supposes 
it (ci); and the plaintiff need not shew that which the de¬ 
fendant has supposed and admitted (/>). But if the defen¬ 
dant pleads a performance of the condition, though it be 
not w ell pleaded, the plaintiff in his replication must shew 
a breach; for then lie lias not a cause of action unless 
shew r one. The reason of that case of the award is single; 
it is because, though an award be made, yet it may lie 
void in whole, or in part: and therefore the plaintiff must 
not only shew the award, that the Court may see that there 
w'asan award, but must also set forth the. breach, that it 
ntay appear likewise that the non-performance was of a 
good part of the award, and not of a void part thereof; 
for in that it need not be performed. 2 Cru. 472. But 
if the defendant, pleads nun suhmisit , and so forces the 
plaintiff to issue, there need be no breach set out. 1 
hid. 290. 

(a) It- acc. Lecleey v. Darby, 1 I A. Bnynu 108. 

(h) 11. acc. 1 Lev. 55. Str. 297. 


STAGG v. HIND. 

[ Trin. 6 W. & M. B. R.] 

IN covenant the plaintiff declared. That the defendant 
covenanted to pay yearly, during the plaintiff’s life, at 
the two feasts of Michaelmas and Lady-day , 3 1.6 s. 8 d. by 
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equal portions, and for breach assigned, that 3/. 6s. 3d. on general de¬ 
fer a year at Lady-day last, was arrear and unpaid. The JJ) ulTer ‘ Sbow * 
defendant demurred, and objected, that it does not ap¬ 
pear when the money became due; for it might be behind 
and unpaid at Lady-day , and yet might become due. at 
Michaelmas, or the Lady-day before. But the Court hold 
this well enough upon a general demurrer, and gave judg¬ 
ment pro rjucr. 


A. SMITH r. SHARP. 

[Mich. 7 W. 3. B. R.] 

DEBT for 500/. upon articles in C. B. and judgment 5Mod. 133 . 
by nil dial. A writ of error was brought in B. R. It 
was assigned lor error, that whereas the defendant was his assigns, 
to tender a conveyance to the plaintiff his heirs or assigns, M'yach that he 
the breach assigned was, that the defendant had not ten- to 11 . good, 
dered a conveyance to the plaintiff, and so not pursuant to b6 t 

th.'.covenant by which lie is to tender to the plaintiff or between com™ 1 * 
liis a^si^ns. Vide 3 CVw. 340. accord. Scdper Car. The oanttodo an net 
difference is between doing a tiling to a manor his as- assi'^ns 1 ° r 
signs,and by a man or his assigns; if a thing be to be l I.ut«. 571. 
done by a man or his assigns, the breach must be in the 3Keb ‘ t4 °- 
disjunctive, that*it was not done by him or his assigns. 

But where a thing is to be done to a man or his assigns, it 

is sullicient to assign for breach, it was not done to him; 

for an assignment should he intended to be done to the v >. Str ; --*■ 

plaintiff himself, and if he assign his interest, then to the BuU ‘ 3 *"‘ ** :64: 

assignee; atul if he did assign over his interest, that ought 

to be shewed on the other side. Judgment affirmed (a). 

(a) Gi/se v. Ellis, 1 Str. 2-28. Co- the defendant neglected to do so 
venunt that the defendant, bis heirs [without adding “his assigns''^held 
or assigns, should yearly, during the well alleged, 
term, plant eight trees. Breach that 


5. FARROW r. CHEVALTER. 

[Trin. 11 W. 3. B. R. 1 Ld.Raym.478. S.C/J 
COVENANT by the master against his servant, on ^ ... tn0 t v, 
& covenant, not to buy or sell without the masters leave buj'tu-’ieii'witU- 
within two years; and breach assigned that he had, di 

divr.rsis diebus &f vicibus, between such a day and such a 'ei-sig .l’iehus 
day, sold to H. and to several other persons unknown, ricibiu, between 
goods to the value of 100/. Issue was upon this, and ver- ‘““{j “ 
diet for the plaintiff, and moved in arrest of judgment, sold toH. uui 



189 % Breach in Actions of Debt, &c. 

■everai other that the breach was uncertain as to times and persons; 

wIh ,, *Hoiti76. cases cited pro con. 3 Cro. 916. 2 Cro. 567. *Ray. 8, 

S. c. Diversity. 9, io. Sly. 420, 428. El per Holt C. J. In debt on a bond 
Cro?' to perform covenants, the replication must shew a ccrta^ 
Car. 176. I breach; but in covenant it is enough to assign a general 

*>loAi 76 breach. And this is certain enough; for it is so described, 

s jon. ids. that if another action be brought, the defendant may plead 

£ * 140 ] a former recovery for the same cause, and aver this to be 
3 M<«1.69. Vi. the same selling. Govld J. agreed and said, That in debt 
lxi. Ra>m. 106 . f or a penalty on a statute, it is not enough to assign a 
breach in this manner, because every offence entitles to a 
distinct penalty (o); but here the action being only for da¬ 
mages, it is well enough. J udgment pro (pier. 

( a ) Vide Ld. Raym. 581. 


6. HARMON r. OW DEN. 

£Mich. 12 Will. 3. B. R. 1 Ld. Raym. 620. Comyns 89. 

12 Mod. 421. S. C.] 

A&snmpsitto dc- CASE, for that the defendant, in consideration of 20/. 
liver vorn upon promised to deliver, on or before the fifth of January , tiven- 
fitill of January, ty quarters of corn out of a ship into a barge, to be brought 
i:.to a barge, to by the plaintiff to receive the said corn, and assigns for 
tw b pUmnff ,by breach, That the defendant non delibcravit the said twenty 
Breach that he quarters super dictum quint nm diem Janitor it. Defending. 
upon , ihe , fi l fth r of pl ea ded non assumpsit , and verdict for the plaintiff It was 
January,is good, moved in arrest of judgment, that the defendant might 
have delivered the twenty quarters before the fifth of Janu¬ 
ary. After debate it was held, per Holt C, J. upon great 
consideration, 1st, That this was good without the verdict, 
for the barge was to he brought by the plaintiff, and the de¬ 
fendant was to deliver the corn into that barge, so there 
must be a concurrence of both parties. The defendant 
could not make a tender to oblige the plaintiff to accept 
before the last day; and therefore since the last day is the 
time appointed, when the one is obliged to deliver, and the 
other to accept, it shall not be presumed that the plaintiff 
was there before the time, ready to accept the corn with 
his barge. Vide 3 Cro. 14, 73. (a). 2dly, That it was 
clearly helped by the verdict; because if there had been 
an actual delivery,it might have been given in evidence up¬ 
on non assumpsit, and then the jury could not have found 
for the plaintiff(&). Vide 1 Sid. 15. 1 Sautul. 228. 1 Vent. 
119. J udgment pro (pier. 

(a) Vi. Cro. Jac. 499. pi. 8. Co. (6) Ft. Gilb. C. JB. 65. Bl. 389- 
Lit. 202. Com. Di. Rent, D. 7. 3 ed. Str. 594. 
vol. 6. pa. 221. 


liUIL li/. O. >.. . 


3 Lev. 293. 
t Yout. -J.il. 


Vide 2 Keb. 
411. 


2 Sound, 350. 
Cro. Cur. 497. 
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JV*. B. As to the 1st point, Holt C. J. said. There was 
no occasion to deliver his opinion as to that, since the se¬ 
cond point made an end of this case. But he said, if 
such a case did happen, he believed, he would not be posi¬ 
tive, that such a declaration would be good; so they 
gave no absolute opinion as to that. 


7. TOMPKINS *. PINCENT. [ 141 ] 

[Mich. 1 Ann. 2 Ld. Raym. 819. S.C.] 

DEBT for rent; the plaintiff declared upon a demise 
made the 25th of August 11 IV. 3. of a messuage, habtn- ciai'day "of w- 
duui for seven years, incipicnd. a 24 die Januarii, reddendum mental limited 
quarterly at the four most usual feasts in the year, sc. dunVthe rent" 
Michaelmas , St. Thomas , Lady-day , and Midsummer , the must be corn- 
rent of 3/. 10 s. per annum; the first payment to be made to thatfmuj^not 
at Michaelmas next; and shews that 14/. de reddituprat- the habendum. 
dicta pro uno anno finito 24 Decembris anno 13 IV. 3. arrtro 
fuerunt , Undi actio , <$rc. The defendant demurred. 

Mr? Mumpesson took this exception to the declaration, that 
there i$ no year ending the 24th of December , but it ends 
at St. Thomas's day, according to the reddendum , which is 
the 21st of December; quod. Curia concessit; for where spe- 
cial days of payrtient are limited by the reddendum, the rent 
must be computed according to the reddendum, and not ac¬ 
cording to the habendum; and the computation of the rent 
according to the habendum, is only where the reddewhim is 
general scilicet . yielding and paying quarterly so much 
rent; upon which the plaintiff prayed leave to discontinue, 
and had it. 


8. VIVIAN v. CAMPION. 


£Pasch. 4 Ann. B. R. 2 Ld. Raym. 1125. S. C.] 

THE plaintiff as heir declared. That his ancestor per 
indenlaram sitam, At jits alteram partem sigi/lo of the les¬ 
see (omitting sip Mat.) hie in curiam profert , did demise; 
and that the lessee covenanted to repair from time to time, 
and to leave in repair; and then shewed that his ancestor 
died anno 1.0 IV. 3. and for breach assigned quod prinioApr. 
anno tertio regina nunc , per 10 annos ante. tunc, the premises 
were out of repair. After verdict for the plaintiff it was 
moved in arrest of judgment, 1st, That the word sigillat. is 
wanting. 2dly,That part of the ten years incurred in the life 
of the anrestor,ar.d tljat this was a hard action. Et per Holt 
Salkeld, Vol.* I. 25 


Heir assign* 
breach that the 
premises were 
out of repair, 
tali die Sc per 10 
annus, w hich in¬ 
cluded his an¬ 
cestor's time, 
I'r-id well. Holt 
178. S. C. 

\ i. F. N. B. 
341. skin. :i05. 
Kspinasac 29$. 
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tion may be re¬ 
gulated hv bv - 
law. 3 Mod. 158. 

2 Lev. 252. 

3 Lev. 295. 

1 l^-v. 15. 

5 Mod. 458. 

S. C. Cases 
H. It. 269. 

Molt 431. 

3 Burr. 1833. 


T. Jones 145. 
Moor 563. 

Godb. 107. 
Members are 
compellable to 
Undergo officers 
of the corpora- 


Bv-Laws. 

C. J. 1 st, * Tlie want of sigillat. iscurcd by the verdict and 
the pleading over. 2dly, If the premises were out of re¬ 
pair in the time of the ancestor, and continued so in the 
time of the heir, it is a damage to the heir-, and the jury 
give as much in damages as will put the premises in re¬ 
pair; but hereby no damages are given in respect of the 
length of time they continued in decay, but in respect’of 
what it will cost at the time of the action brought to put 
the premises in repair; therefore per dcccm minds was fri¬ 
volous; and he said that this is not a hard action; and 
gAod damages arc always given in these cases, because the 
damages recovered ought to be applied to the repair of the 
premises. 


BY-LAWS. 


l. THE CITY OF LONDON r. VANACRE. 

CTrin. 11 Will. 3. B. R. 1 Ld. Raym. 496. S. C. 12 Mod. 

ero. s. t\] 

UPON a habeas corpus, the constitution of the city of 
London, as to the election of sheriffs, was returned, and 
also the custom for making by-laws; and that 7 Car. 1. a 
by-law was made, that no freeman of the city, chosen to 
be sheriff of London , shall be exempted from that office, 
unless he w ill take his oath that he is not worth 10,000 /., 
and bring with him six persons as compurgators, such as 
shall be aproved of; and that upon open proclamation 
made in Guildhall of such choice, he being called to come 
and take upon him the office of sheriff at the next court, 
and enter into a bond of 1000/. to take upon him the said 
office, upon default shall forfeit the sum of 400 and if 
he does not pay that within three months, shall forfeit 
400 L more. Upon the motion for a procedendo it was ob¬ 
jected, 1st, This is not within the custom for making by¬ 
laws, because the constitution of sheriff is by the charter 
of King James , which is within time of memory, sed non 
allocatur: For where a franchise is granted for the benefit 
of a body politic, the body politic has power incidently t» 


By-Laws. 


m 


regulate that franchise for the public benefit (a). And by by-law t 
this by-law is only to require substantial persons to under- 
go that ollice; and us every member has the benefit of the be indicted. Ho 
franchise, so they are compellable by penalties to undergo 
the charge and burdens to which the body politic is liable, notice or the act 
Second objection, That the party elect maybe indicted for 
re/usal; sed non allocatur: For though he may be indicted tdiw! iuT" 
and fined to the king, yet that will not save the city-fran- ij K “ ll ^ br A ^ 
cliise; therefore that shall not hinder the forfeiture on the 78^March 163™, 
b)-law. Tiiird objection, That the by-law does not pro- | 87 » Style 13, 
vide that 1 lit* party shall have any notice of his being elect¬ 
ed, and the persons -w iio a.e the subjects of the by-law are 
all lho freemen; and it is not the freemen but the livery¬ 
men, who are to be present at the election. Sed non allo¬ 
catur: For supposing that, yet the freemen are represent- 
■ ed by the liverymen; and he that is represented must take pj^|| C, £' b 4a ** 
notice as much of the act of the representative body, as if 355 . r ’ 

‘ present; besides, the election is a notorious thing, and 
there is a proclamation notifying it. 

(a) Vide Strange 462. 1 Bur. 235. 


2 . CUDDON v. EASTWICK. [143] 

t [Hill. 2 Ann. B. R.] 

A by-law, that all strangers coming in the port of Lon- n.v-Uw, that all 
dun should employ city-porters to cary their goods, <Vr. 
was held nought. Et per Cur. They may make a hy-law teraiif. Po*t 
•that none but freemen shall be porters (a); but to confine ^findi-is 
strangers to none but such as city-porters, is unreasona- Holt 433 * 
ble: 1 st, Because if the city will appoint no porters, they 3M«l. I9fc 
have no remedy against the city. And 3dly, Strangers 
cannot know who art; citv-porters, nor compel them to 
serve them. Vide post , title Corporation. 


(a) It., acc . Str. 462, 469. 



CARRIER. 


LANE x>. COTTON. 

[Pas. 12 Will. 3. B. R.] 

Carrrier liable A carrier is liable in respect of his reward, and not of the 
reward'** Co^** Lundit'd’p being answerable over to him; for the hundred 
Lit. 89 . a. is liable by the statute of Winchester, but he was so at com¬ 
mon law; and the reason why robbery did not excuse him, 
was, because (</) it might be by consent and combination 
carried on in such a manner that no proof could be had of 
it. Per Holt Chief J ustice. 

(a) His responsibility extends to ciple does not apply, as in case of fire. 
Unavoidable losses, to which this prin- Vide 1 T. R. 27. 


[ 144] CERTIORARI, RECORDARI. Vide 

Title Habeas Corpus. 


1. REX r. NORTH. 

[Hill. 8 Will. 3. B. R.] 

besrrvedafter* 0 THE defendant was indicted before justices of the 
the jury sworn, peace, and pleaded not guilty; and after the jury 
2 Keb 138 were gone out to consider of their verdict, he delivered in 

141 , bic. * a certiorari; and the justices returned the verdict, and it 

63 L*Tsid 7 * 296 * was held we U» t° r R cannot be delivered after the jury is 
l Mod. 4i. sworn. 


Certiorari, Recordari. 


lit 


2. ANONYMOUS. 

[Pas. 9 Will. 3. B. R.] 

A Motion was made for a certiorari to remove an indict- Lie* not to jw 
jment of barretry, found at the sessions of gaol-delivery; 
ahd one Nurse's case was cited, wherein such a motion stiecU.i cause, 
was granted. But per Cur. It is never granted to remove 
an indictment found before justices of gaol-delivery, with- king. c'ro. Jmo. 
out some special cause; so it is of the Old Bailey; and ^84- 
if such certiorari should be granted, and the cause sugges- n e p. 28. 
ted should afterwards appear false, a procedendo should be 135 - 
awarded (a). 

(a) R. acc. Str. 583. Ca. temp. Hard. 369. Vide Str. 549,1049, 1068. 


3. GROENWELT r. BURWELL. 


[Trin. 12 Will. 3. B. R. 1 Ld. Raym. 213, 454. S. C. on 
diiferent points. Corny ns 76. S. C.] 

THE censors of the college of physicians have power 
by their charter, confirmed by act of parliament, to fine 
and imprison for mal-practice in physic; and accordingly 
they condemned Dr. Groamr.lt for administering insalubrcs 
pillnlas 4’ noxia mcdicamcnta , and fined and imprisoned 
him: And the question being, Whether error of certiorari 
lay? &rc. it was heldprr Holt Chief Justice, 

1 st, That error would not lie upon the judgment, be¬ 
cause their proceeding is not according to the course of 
the common law, but without indictment # or formal judg¬ 
ment: Yet, 

2 dly, That certiorari lies; for no court can be intend¬ 
ed exempt from the superintendency of the king in this 
court of 113. R. It is a consequence of every inferior juris¬ 
diction of record, that their proceedings be removeable 
into this court, to inspect the record, and sec whether 
they keep themselves within the limits of their jurisdiction. 
Vide 3 Cro. 489. * By the 23 //. 8. c. 5. the commission¬ 
ers of sewers are to certify their proceeding into Chancery; 
and the 13 Elis. c. 9. says, the commissioners shall not 
be compelled to make any certificate: Upon this, by mis¬ 
take, they, thought themselves not accountable on a certio¬ 
rari , and refused to obey a certiorari issued out of the 
King’s Bench; and for this the whole body of the com¬ 
missioners were laid by the heels. 

Re. 233. 2 Haw 


Past 200, 283, 
396. Leitiorari 
lies on a judg¬ 
ment given by 
the censors of 
the college of 
physicians for 
mal-practice. 

1 Keb. 818. 

2 Keb. 41, 129. 

3 Mod. 94, he. 
Cases B. K. 245. 
S. C. 3 balk. 
265. Carth. 
421,491. Holt 
184, 395, 536. 


[ 145 ] 

March 196, 19", 
&c. 1 Vent. 67. 
1 Lev. 288. 
Kavm. 186. 

Str. 609. Fort 
374. Ld. Ray. 
469. 8 Mod. 
331. 1 Keb. 129. 
Cowp. 524, 836. 
Doug. 534. 

Com. Cert. a. 

I. 2 vol. 3 ed. 
p. 187. 1 BI. 

P. C. 6 ed. 406. 
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4. ANONYMOUS. 

[Mich. 8 Will. 3. B. R.] 

P»r. 97. Vnri- A Certiorari was to remove an order against J. S. touch- 
smd'ordcr foreign salt, which being removed, appeared to be 

sSalk. 452 , 434 , an order touching salt (without foreign); and it was 

658. P«»t 146 held not to be removed, for this cause, there being no such 
151. 1 ktb. 165. , ° 

i svd. 64 . order. 

1 lit*v. 50. 

1 Built. 155. 


5. DR. SANDS'S CASE. 

[Pasch. 10 Will. 3. B. R.] 

Certiorari to iv- THE oaths appointed by the statute of the 1 JV. A* M. 
move conviction c> g # wcre tendered to Dr. Hands by two justices of the 
nied. Hob." 135 . peace, and he refusing to take them, it was certified to 
^ ll 4r 4 hj. the judge of assize, and by him into the exchequer, ac- 
isi ’s.c. 1 cording to the statute of the 7 <V* 8 W. 3. c. 27. And now 

l Hot. 395. a certiorari was prayed to remove it hither, and a surprise 
and trick upon Dr. Sands was suggested. Also the ease 
of James Duke of York was cited, who being presented 
upon the 3 Jac. 1. c. 4. for not coining to church, at the 
• quarter-sessions, it was removed hither by certiorari. But 

Holt C. J. held it could not be granted, because it would 
perfectly evade the statute; for when it is once in this 
court, it cannot be sent back again, which would render 
the statute of no effect, because the party cannot be pro¬ 
ceeded against here; and that the case of the Duke of 
York was the only case wherein it was ever done. 


6. ANONYMOUS. 

[Hill. 11 Will. 3. B.R.] 

Exceptions to be WHERE orders of commissioners of sewers are re- 
rf^'wcra'betore moved into B. R. by certiorari, the Court does not file 
tii*> filing. Mod. them, but hear counsel upon the matter of them before 
Cases40,43. fding; for if they are good, the Court must grant a pro¬ 

cedendo, which they cannot do after they are filed. S(d 
per Cur. Trin. 4 Ann. B. R. We will file them in any 
case where no apparent danger is likely to ensue by the 
delay (a). 


(a) Vide Str . 600. 
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7. THE CASE OF CARDIFFE BRIDGE. 

[Triii. 12 Will. 3. B. R. 1 Ld. Rayro. 580. S. C.] 

CERTAIN orders of justices made pursuant to a 
j}£UMtte act of parliament for repairing Cardiffe Bridge , 
were removed hither by certiorari; and one objection was 
made, That this Court could not send a certiorari to the 
justices of the peace in Wales; because it might be sent 
by the Court of Grand Sessions, which was as the King’s 
Bench, and which by this means was skipped over and reh- 
dered useless. Scd non allocatur: It is the constant prac¬ 
tice to send them into the counties palatine, and yet they 
Have original jurisdiction, and the same courts within 
themselves. The counsel for the Welsh jurisdiction said, 
th is differed, because the jurisdiction of counties palatine 
was derived from the crown. But this was not regarded. 
And the Chief Justice said, that, in case of sewers, this 
Court inquires into the nature of the fact before they grant 
a certiorari, that no mischief may happen by inundations 
in the mean time, but this is only a discretionary execu- 
f ion*of their authority, for wherever any new jurisdiction 
i> erected, be it by private or public act of parliament, 
they are subject to the inspections of this Court by writ of 
error, or by certiorari and mandamus («). 

• 

(a) B. ace. Strange 553, 704. Bur. 6 ed. 407. ch. 27. p. 25. 
634, 2459. D. acc. 2 Hawk. P. C. 


8. REX v. LEVERMORE. 

[Trim 12 Will. 3. B. R.] 

A Certiorari issued to remove a conviction of deer-steal¬ 
ing, and the justices returned two affidavits, and a 
warrant to distrain; and the return was quashed as im¬ 
perfect. 


9. REX v. BROWN & AL. 

[Mich. 12 Will. 3. B. R. 1 Ld. Raym. 609. S. C.] 

WILLIAM Brown, Francis Wood , and Leonard Fos- 
brook were jointly indicted at the sessions, and Broun 
was also severally indicted; and Wood and Fos- 
brook, and one J. S. were indicted in another indictment; 
and a certiorari was awarded to remove all indictments; 


Certiorari lies lb 
justices ot the 
peace in Wales, 
and counties pa¬ 
latine. 1 Vent. 
93,146. Poph. 
144. 1 Mod. 

64, 08. 2 Keb. 

685,724, 797, 
her. twitch. i2. 
Allen 49. Styl. 
87. 8 Mod. 146. 
Wils. 320. At*. 
175, 182. 


Variance. Cer¬ 
tiorari to remove 
indictment 
against A. will 
not remove in¬ 
dictment against 
A. aud B. Able 
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145. 2 Salk. 
-452. 65$. 

March 112. 

1 l-cv. 50. 

1 linlst. 155. 

S Salk. *8. S. C. 
1 Roll. Abr. 895. 
Bro. Recordaiv, 
pi. 2. Uier34. 


in quibus idem Willidmns , Eruniiscns <V* Leonard , indicia ft 
sun/; without saying vet aliqnis eonnn indietul. exist it. Et 
per Cur. None of the indictments are removed, but only 
the joint indictment first mentioned, and the justices be¬ 
low may proceed on the others without contempt (<?). 

1 Ander. 153. 2 Ander. 149. 2 Saund. 292. 


(a) Vide Str. 845. R. arc. Ld. P. C. ch. 27. sect. 85. 
Raym. 1199. Post 151. Vide £ Hawk. 


[147] 10- DOMINA REGINA r. PAROCIL ST. MARY’S 

IN THE DEVISES. 

[Pas. 1 Ann. B. R ~] 

Tlic yery order ON a rertiorari to return an order, it was returned, 
cd. a Salk. 493. cujus quietem tenor, seqmtur in hare verba, and not qui qm- 
i Keb'^k' demordo sequitur in hoc verba; audit was quashed for this 

3 Salk. *0. P. C. reason - 

Shaw. F. L. 210. 2 Hawk. V. C. ch. 27. sect. 76. 2 AtkynB 317. 


11. REGULA GENERALIS. 

[Pas. 1 Ann. B. R.] 

Far. io. Order* A rule was made that no certiorari should he granted 
be remmlTbe- to remove orders of just ices, from which the law has 
fur.- appeal given an appeal to the sessions, before the matter be deter- 
tlu-Ume or'ap” 1 " mined on the appeal, because it hinders the privilege of 
peat expired. appealing; and that if any order be removed before ap- 
At'irewt° 3 i 3 . P ea ^ stlol »l d >»e sent down again: But if the time of ap¬ 
peal he expired, that case is not within the rule. Per 
Holt C. J. But afterwards in Mich. 4 Ann. B. /?., in the 
case of the inhabitants of Shellinglon , it was held, that ad¬ 
vantage must be taken of this rule upon the motion to the 
order, for that after it is filed it is too late. 


12. DOMINA REGINA r. NASH. 

[Mich. 1 Ann. B. R. 2 Ld. Raym. 989. S. C. Entries 37.] 
Certiorari is no THE defendant was convicted of dcer-stealjng, and o 
wi'ezewtion lie- war [ an t was awarded to the constable to levy, <tyr. He ac- 
pun beiorc that cordingly distrained, and then came a certiorari to remove 
5<tt. Far. I2(). conv * ct * on ’ and after the record removed, the constable 
Mow. 542. sold the goods, but would not part with the money, or re¬ 
turn the warrant. And the Court held, 
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1st, That the constable might well proceed in the exe- 
tion after the certiorari , because it was begun before, and 
the certiorari no more stays it than a writ of error of a 
judgment in C. B. stays the execution of a fieri facias al- 7 Vent!' zss 
ready begun to be executed. And in that case, if the Mod.CaKs83. 
-jhcffn returns want of buyers, the Common Pleas may a- 
w’ard a venditioni exponas , notwithstanding the writ of er¬ 
ror pending (a). 

2dly, That this Court had no power over the warrant, 
being granted before the certiorari issued, and therefore 
they refused to make a rule upon the constable to return 
it; comparing it to the case of a writ of execution deliver¬ 
ed, fyc. before a writ of error. But they said the justices 
might fine him, if he would not return his warrant, or de¬ 
liver ovfcr the money to the prosecutor. 

(a) Fide S Hawk. P. C. ch. 27. sec. 63. 


13. CROSS r. SMITH & AL. [ 148 ] 

[Hill. 1 Ann. B. R. 2 Ld. Ray m. 836. S. C.] 

A Writ of error was brought in B. R. of a judgment in »u 

the court of the isle of Ely, in an action upon the case for inferior jurwdio 
words. The er^or assigned was, that a certiorari issued * S i ^ k -_ r 
out of C. B. to remove the cause, and was allowed, and b. k. ms. 
yet they proceeded below afterwards. The defendant in 
error pleaded a grant to the bishop of Ely of conusance of 
pleas, and shewed an allowance of it in this court, 21 E. 3.; 
and that the cause arose within the jurisdiction, and that 
they returned this matter to C. B. upon the writ of certio¬ 
rari , and so the court below had good authority to pro¬ 
ceed ; and to this plea there was a demurrer. And three 
things were insisted on for the defendant in error. 1st, 

That no certiorari ought to lie to the court of Ely by rea¬ 
son of the franchise, which is a conusance of pleas; an<^ 
because the Court above cannot proceed on the record re¬ 
moved by the certiorari, but the plaintifi must be driven to 
his new original, ?dly, Because the certiorari , admitting 
it lay, was no supersedeas . 3dly, That the cause below 
could not be removed by the certiorari , because the plaint 
was not entered at the time of the teste , but after the teste, 
and before the return of the writ. But per Cur. As to 
the first matter; it is not the plaintitf’s expence, but the 
defendant’s liberty, that is to be considered in this case. 

For if the franchise be tenere placita , then this Court hath 
a concurrent jurisdiction, ana the defendant may choose 
whether he will be sued there, or in the king’s superior 
.courts; for he mair be a stranger in the franchise, and not 
Salkelp, Von. I. 2fi 



Ante 146. Al¬ 
len 46. Stil. 87. 
Vid. S Mid 6 W. 
& M. t. U. 

Ar 5. 


2 Salk. 564. 

Far. 120. 1 Svd. 
317. 2 Kel).' 
‘138. Ante 147. 
Far. 38. 84. 85. 
Post 201. Far. 
138.. Comb. 1, 
2. 2 Kcb. 141, 
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able to find bail there, and it may be dangerous to be tried 
by a jury of strangers. Besides, as the statute of the 27 
'H. 8. says, there is as much difference between the king’s 
ministry of justice in his superior court and his inferior 
courts as between being governed by the king in person, 
and by his deputy; therefore it is that this court haxir-s 
superintendency, and, to prevent oppression, may award a 
certiorari to any inferior court; and the subjects right to 
writs of certiorari appears by the 43 Ehz. c. 5. and 21 
Jac. 1. c. 23. which restrains the abuse of them (a). 2dly, 
A certiorari lie& to a franchise that hath a conusance of 
pleas, which is more than a bare franchise tcnerc plaeita. 
3dly, It lies to an exempt jurisdiction, for that franchise is 
only for the benefit of the defendant, which he may waive 
if he pleases. And even in case of a customary proceed¬ 
ing by foreign attachment, if a defendant cannot tind bail 
below, he may bring a certiorari, and, on putting in bail 
above, the cause shall go on there. As to the second ob¬ 
jection, the Court held, a certiorari was a supersedeas, by 
the same reason that a habeas corpus is. Vide 1 Cro. 201. 

2 Jon. 209., and that therefore all proceedings* after a 

certiorari allowed, were erroneous (6); and that an attach¬ 
ment would have lain, if they had not allowed the certio¬ 
rari. As to the third objection, it was held, that this 
plaint was well removed; for a certiorari is like a rccordari , 
which removes all things pending at any time between the 
teste and the retorn (c). Vide 1 Vent. G3. 1 Ru. Abr. 395. 
F. A' B. 71. a.c. 3//.G. 30. b. JVcio Thcs. Bra'. 37. 

3 Brozcnl. 335. {<!). 


(а) Vide Bur. 856. 2 Lev. 86. Com. 
Certiorari, A. 1. 

(б) R. Mar. 27. Vide 2 Hawk. F+ 
C. ch. 27. s. 64. 

(c) Bocc. Ld. Raym. 1305. 

(d) Note to the 6th ed. of 2 Hawk. 
ch. 27. s. 23. Certiorari lies to remove 
a presentment in a court-leet, and 
when removed, the presentment is tra¬ 
versable, Cowp. 458. It lies to re¬ 
move examinations taken before jus¬ 
tices of the peace, in pursuance of the 
fid and 3d Flu and M. ch. 10. Rex 
v. Bolton, Mic. 26 Geo. 3. It lies to 
a jurisdiction created by private act 
of parliament, Ld. Raym .; and to re¬ 
move proceedings before commission¬ 
ers of bankrupts, Ld. Raymond, 580. 
But without laying a special ground 
before the court, it cannot be sued out 


to remove proceedings in an action 
from the courts of the counties pala¬ 
tine, Doug. 749. It lies to remove 
an information before justices of as¬ 
size against a parson for non-residence, 
for they have no jurisdiction, Andrews 
27. But not to justices of oyer and 
terminer to remove a recognizance ot 
appearance, Lucas 278. ft lies to re¬ 
move an indictment for not doing sta¬ 
tute labor on the highway, Str. 849. 
sed vi. Str. 994; or for not repairing 
a bridge, Str. 900. It lies to the 
quarter sessions of a corporation, Ld. 
Raym. 1452. So also to -remove pro¬ 
ceedings before two justices, Str. 470. 
Andr. 343. To remove orders of con¬ 
viction on the Coventicle Act, 22 Car. 
2 . ch. 1., 2 Bur. 1040. To remove 
an order on an appeal from scavengers 
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rate, 2 Bur. 1458. But it will not 2 Wils. 35 ; to remove an inquisition 
lie to remove a poors rate, Str. 932, taken by the sheriff under a private 
975. It will lie to remove an order of act of parliament, and the verdict and 
bastardy if applied for in six months, judgment thereon. 


14. DOMINA REGINA t>. BOTHELL. 

[Trin. 2 Ann. B. R.] 

CERTIORARI was to remove an indictment, and there Not to be allow- 
being no bail indorsed upon the writ, the Court said, the 
writ should not have been allowed, for it was against the Far. 120 , 121 . 
iate act of parliament. ^ s^uiq 

Rem. m Holt 157. 


15. DOMINA REGINA r. PORTER. 

[Mich. 2 Ann. B. R. 2 Ld. Raym. 937 S. C. quod vide."} 

H. being indicted and convicted for beating certain Certiorari not 
officers, on the statute of 14 Car. 2. obtained a certiorari 
to remove the indictment, fyc. in B. JR.: and JVorthey at- where error lie* 
torney-general moved for a procedendo , urging it was in- 
convenient that a certiorari should be granted after convic- Post iso. 
tion and before judgment, because the justices who tried 
the cause were 4>est able to set the tine. El per Cur. A 1 SMLm’s.C. 
certiorari lies after a conviction and before judgment, for 6 Mod. ix, 33. 
perhaps it may be proper .to give judgment in this court; 11011133 ‘ 
and sometimes it happens that a writ of error will not lie: 
however a writ of error will lie in this case, because it is 
a formal proceeding grounded on an indictment. And 
therefore because the party, if grieved, might have reme¬ 
dy by writ of error, and it was not so proper to set fte fine 
in this court, a procedendo was grafted. And Holt C. J. 
said, that upon a conviction at the assizes, if the judge of 
assize doubt of the judgment, he may remove the record 
into this court by certiordri ; and that upon judgment here 
a writ of error of a record coram vobis redden. Res; and that 
it is the course of the crown-office, and was so done by C* 

J. Scroggs (aj. 


(a) Vide 2 Hawk . P. C. ch. 27. see. 31. 
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16. ANONYMOUS. 

{[Mich. 2 Ann. B &.[} 

iw^Tow ONE that made and sold cyder was convicted lor-*aiL 

5 Mod.° ]?." paying the duty upon the late statute; and on a certiorari 

to remove the conviction, the justice made his return in 
English , which Mr. Cheshire moved to quash; but it was al¬ 
lowed to be good in this case. 

E 450 J 17. DOMINA REGINA ». DIXON. 

[Hill. 2 Ann. B. R. 2 Ld. Baym. 971. S. C.] 

tobetoremm 1 ?* . 4 ® ?rt| orori after conviction ought to be to remove the 
indictment anti indictment and* conviction, and if it make mention of 
where defendant * be indictment only, and not of the conviction, it may 
is convicted. be quashed; and if the party take it out before conviction, 

39rik ' 78 .' 8 C ’ but not use till after, he ought to lose the benefit 
thereof! 


18. REGINA r. KNATCHBULL & AL. 

[Hill. 2 Ann. B.R.] 

Certiorari not A motion was made for a certiorari to remove an indict- 
B Mi-de?“ ® ent f° und at the assizes in Kent , against Mr. Knatch - 
livery, unit* for bull and others, but denied, though earnestly pressed for; 
special cause. also the same thing was done in Mi. Thombury's ease, who, 
with others, was indicted at the Old Bailey for a Jacobite 
eonve^pcle, and it was pressed by him in person to have a 
certiorari ,• intimating partiality and prejudice in the lord 
f^ t151 * Ante mayor and aldermen against him; but at last it was de- 
V:. 2 Hawk. nied for this particular reason, viz. that the motion hap- 

p. c. eh. 27. pened in the end of Hilary term, db that it would occasion 

* ct2r ' a delay of justice; otherwise it seems they would have- 
granted it. 


19. DOMINA REGINA v. WHITE. 

[Pas. 4 Ann. B. R.] 

Certiorari tore- ^ Certiorari was granted to remove an order of sessions 
move order* t made by the justices of Northamptonshire, for removing a 
ed'by a*jud^ 8 r hi S h constab,e aa d putting in anotlier. Sir James Mortr 
toraBoveindidt- taguc moved for a procedendo, because the writ was made 
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out on the Saturday before the term, teste the 12th of Fe- meat*, both writ 
bruary and the fiat was not signed till the first day of this T 
Easter term, and a. procedendo was granted for this irregu- Holt 132 . s. c. 
larity: And it was held, that in writs of certiorari granted clL^.^ect. 40. 
to rem(Wt orders, the fiat for making out the writ must be 
•gigrr^a by a judge, and the writ itself need not; but in case 
Of writs of certiorari to remove indictments, the fiat must 
be signed and the writ too, and that the latter is required 
by the late act of parliament: And Holt C. J. said, that if 
the fiat had been signed on the same day the writ was taken 
out, that would have been well, because it was before the 
essoin-day; but a fiat signed this term, cannot warrant a 
. certiorari tested the last day of last term: Also they held 
high constables might be removed, as well as petit con¬ 
stables, and the justices at sessions'were the best judges of 
that matter. 


20 . NEHUFF’S CASE. [ 151 3 

[Pasch. 4 Ann. B. R.] 

MR. Montague moved for a certiorari to remove an in- ed^jXT(!u] nt * 
dictment at the Old Bailey for a cheat. The case was, Bailey , far *pe- 
That the defendant borrowed 600 1. of a feme covert , and C “ 1 CWMe * 
promised to send her fine cloth and gold dust as a pledge, 
and sent no gold dust, but some coarse cloth worth little 
or nothing: they offered to try it the same term, which 
would be a benefit to the prosecutor, who by the course 
of the Old Bailey could not try it so soon; and the Court 
granted a certiorari , because the fact was not a matter 
criminal, but it was the prosecutor’s fault to repsse such 
a confidence in the defendant (a); and because it^as an 
absurd prosecution, anct the defencfeit offered to try it that Ante 144 » 13 °- 
term (6). 

(a) R. aee. 1 JVils. 301. 2 Bur. (6) For divers cases of certioraris 
1125. 1 BL B. 273., aft vide Gilb. being granted to the Old Bailey, see 
Law of Evidence, by Loft. 650. note to the 6th ed. Of Hawk. vol. ii. 

pa. 408. 


21 . DOMINA REGINA ». BARNES. 

[Mich. 4 Ann. B. B. 3 Ld. Raym. 1199. S. C. called R. v. 

Baines.] 

AN order was made against A ., and the certiorari was to '2 s™4a‘ Ante 
remove all orders against A. and B. Et per Cur. This 2 s 1- 452 , 
shall not remove the order against A. ajone, but it ought 6j8, 
to be for all orders, against A. and B. or either of them. 
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Challenge. 


22. SIR GODFREY KNELLER'S CASE* 
[Pasch. 5 Ann. B. R.] 

^ ^ere a forcible detainer, and an inquieitlohi 
■ition of fombie and then a certiorari to remove the inquisition, and then 
^ere * s a new forcible detainer, the justices may, not- 
restitutioo. withstanding the certiorari, record the force; but they can¬ 
not proceed to award restitution: So if after the inquisi¬ 
tion, and before the certiorari , there had been a forcible 
detainer, the justices might have recorded the force; but 
all proceedings upon such inquisition are stopped (a). 

(a) Where a prosecutor moves for to obtain it, or to remove the record 
a certiorari, it goes of course; butthag back again by procedendo, Bur, 246(4 
defendant must shew a special grouncl and rule 2 T.JL 89. 


[*ss] CHALLENGE. 


1. ANONYMOUS. 

[Trin. 1 W.& M.J 

Challenge for UPON a trial at thtiiiar the question was, Whether the 
fcvour. fair called Way-Hill fair, should be kept at Way-Hill or 

at Anderry? And one of the jury was challenged be¬ 
cause he lived at Way-Hill; and fjfce objection was, that 
the fair occasioned manure to improve the ground. On 
the other side it was considered, that the fair occasioned 
trampling of the grass. This being a challenge to the fa¬ 
vour, two of the jurers were sworn to be triers, and their 
oatli was, You shall well awl truly try whether A. (the jury¬ 
man challenged) stands indifferent between the parties to this 
issue. 
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2. REX & REGINA *. WARRINGTON & AL. 

[Pasch. 3 W. & M. B. R] 

INFORMATION for a riot committed in Chester; 4 Mod. 65 . 
it wsrtT'lmggested upon the roll that one of the sheriffs 
was a defendant, upon which the venire facias was prayed comb. m. ' 
and directed to the other sheriff'. Upon not guilty plead- Cases B. r. 22 . 
ed, the jury found them guilty; after which it was moved where two per. 
in arrest of judgment, that the venire should have been wnsare sheriffs, 
awarded to the coroner, because both sheriffs make but teng£d%h**tel” 
one officer, or rather that both persons make but one she- nireshiu be di- 
riff: Sed non allocatur; for though one be challenged, the oTher* ^Lev 
•other may execute the writ, but he does it in the name of 399 . 6 Mod.' 
both; as where one arrests a man or neglects to arrest a 57, sl * ow - 400 
man, the arrester neglect is the a|R,or neglect of both. 

The coroners are not the proper officers of the court in any 
other case but where the sheriff is absolutely improper; 
not where there is no sheriff at all. If the sheriff die, the 
coroner cannot execute, fyc. In the case of two coro¬ 
ners, if one be challenged the other must act, and yet both 
make but one officer; so in this case one sheriff is challen¬ 
ged, ergo the other must act. 2 Mod. 24, 19*. 

8. ANONYMOUS. [ 153 } 

COOKE being indicted for high treason, and the jury Juryman may 
called, he offered to ask the jurors, in order to dial- matter ed 
lenge them, if they had not said he W'as guilty, or would criminal or infa- 
be hanged. Et per Cur. This is a good cause of chal- ™°* , ^ J ™ n or ? lcr 
lenge, but then the prisoner must prove it by witnesses, ' 

notout of the mouth of the juryman. A juryman*may be 
asked upon a voir dire , whether he hath any interest) the 
cause; whether he hath a freehold jtfor these do not make 
him criminal: but you shall not ask a witness or juiyman, 
whether he hath been whipped for larceny, or convict of 
felony; or whether he%ras ever committed to Bridewell 
for a pilferer, or to Newgate for clipping and coining; or 
whether he is a villain or outlawed; because that would 
make a man discover that of himself which tends to shame, 
crime, infamy, or misdemeanor: So it is in this case, the 
answer would charge him with misdemeanor or misbeha¬ 
viour. Et per Powcl, Justice: In a civil cause you may 
.perhaps asjc a man if he has not given his opinion before¬ 
hand upon the right; for he might have done that as ar- Co Lit 15g t 
bitrator between the parties: Otherwise in this case. 3 BKCom. 364. 
Cooke's Trial , 21, 28. 
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Land settled in 
trust to pay 
debts is dischar¬ 
ged as soon as 
fne money is 
raised, though 
misapplied by 
the trustees. 
Mod. Cases, 

&c. 171. 


[ 154 ] 


1. ANONYMOUS. 

[Mich. 1689. In domo Procerum.] 

A man limited an estate to trustees for payment df 
debts and legacies: The trustees raised the whole money, 
and the heir prayed to have the land; and thic was oppo¬ 
sed, because the truces had not applied the money, but 
converted it to thehFown use, so that the debts and lega¬ 
cies remained unpaid: It was resolved, that the heir should 
have the land discharged, and the legatees should take 
their remedy against the trustees; for the estate was debtor 
for the debts and legacies, but not for the faults of the 
trustees, and therefore is only liable so long as the debts, 
4*r. should onpnight be paid. And where the land has 
borne once its burden, and the money is raised, it is dis¬ 
charged, and the trustees liable (a). 

(a) JL ac. Carter v. Barnardiston, 1 P. JFms. 518- 


Term created 
fir a special pur¬ 
pose, after that 
determined, is 
attendant on the 
inheritance. Eq. 
Abr. 274, p. 10. 
9. C. 2 Yem. 
520. Pre. Ch. 

2 52. 2 Wilson 
729 


2. BEST contra STAMFORD. 

[Mich. 4 Ann. In Cane.} 

FEjtE sole seised in fee, upon her marriage with j #., 
makes a lease, to ti$6tees for 100 years, in trust for the 
husband for his life, remainder to herself for life, remain¬ 
der to the issue of that marriage, remainder to the wife, 
her executors and administrators^ husband dies without 
issue; she marries a second husband, and dies: Whether 
this term should be attendant upon the inheritance, or 
should go to the husband as a term in gross, was the ques¬ 
tion. Et per Cur. It is a term attendant, because the trust 
for which it was created is at an end, the first husband be¬ 
ing dead without issue: As where a term is created to 
raise portions, and the portions are paid; or a termor pur¬ 
chases the inheritance in trust, the term shall be attendant. 
And as for the second husband, it cannot be intended that* 
he was then thought of. 
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“Money articled to be laid out in land, shall be taken In equity land 
“ as land, in equity; for this Court is to enforce the exccu- 
“ tion of agreements, and therefore looks upon land agreed ney, and money 
“to be sold, as money, and money agreed to be laid out SSTufiSSaTSf* 
«jjj land-'to be in fact a real estate, which shall descend land. Mod. 
“to the heir: Sed quurc, If money be articled to be laid tiasc»,&c.irt. 

“ 6ut in laud, in a marriage settlement, upon failure of 
“ issue, and there is no issue, but debts by simple contract; 

“ whether this money shall be taken as land, and thereby 
“ defeat creditors?” (a) 

(a) Vide Powell on Contracts, vol.ii. 105,106. Br. Ch. 223. 3 P. Wms.217. 


3. ANONYMOU1. 


£27 Junii 1707. Jit Lord Chancellor's House.'] 

IT was held, 1st, That if one by will or deed subject Where lands are 
his lands to the payment of his debts, debts barred by the tmr- 

slatute of limitations shall be paid; for they are debts in ml hy the sta- 
equity, and the duly remains; the statute hfcs not extin- 
guisiied’thai, though it hath taken away the remedy (6). paid. 2 Venf. 


(b) This point has been agitated in 
subsequen' cases, and does not appear 
in any of them to be judicially settled. 
In Blakeway v. the Earl of Strafford, 
2 V H r ius. 373. Set. Ca. in Ch. 37. 
2 Ei/. Ca. .4b. 579. pi 6. the statute 
of limitations Mas pleaded to a bill 
filed to have the benefit of a devise 
in trust for payment of debts, and the 

{ ilea was ovei-ruled ; but the House of 
.ords reversed the decree, and order¬ 
ed the plea to stand for an answer, 3 
Bru. P. C. 305. In Jones v. the Earl of 
Strafford, 5 P. Wins. 78, upon a simi¬ 
lar ca*e, the same order w as made; 
but no further proceedings appear to 
have been had in either of these causes. 
In Laeon v. Briggs, tTJIt/c. 107., Lord 
Hardwicke is reported to have said, 
that “he wondered how the rule at 
first prevailed, and judges always 
grumbled at it, though it is now esta¬ 
blished in eqkity.” In that case pay¬ 
ment was presumed from circumstan¬ 
ces and length of time. In Oughterlo- 
ney v. Earl Powis, Jim bier 231, the 
question came again before I A.llard- 
wicke, who said that h^ should be uu- 
Salkeld, Vol. i*. 


der some difficulty to determine the 
case if it depended upon that point. 
That case was also decided upon the 
presumption of payment arising from 
length of time. In Trueman v. Fen¬ 
ton, Cowp. 548, the following obser¬ 
vation was made by Lord Mansfield 
arguendo : Where a man devises his 
estate ^br payment of his debts, a 
Court of Equity says (and a Court of 
Law, m a case properly before them, 
would say the same), all debts bat red 
by the statute of limitations shall come 
in and share the benefit of the devise, 
because they are due in conscience. 

The following cases may perhaps 
be deemed analogous to the present 
subject ,Marlow v. Pitfield, 1 P. Wms. 
558. 2 Eq. Ca. .4b. 516. On a devise 
for payment of debts with interest, a 
debt fairly contracted during infancy 
was dec-eed to be paid, (faunlock, 
assignee of Eng land, v. Engl:.ad, 5 
Bur. 2628. 2/1/. 702. The debt of the 
petitioning creditor on a commission 
of bankrupt was contracted above six 
years before the issuing of the com¬ 
mission ; the bankrupt submitted, and 


27 
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Mi- Eq-C»- 2. It was held, That if there he a bond-debt, and the iu- 
bniii/fthaii carry Merest hath out-run the penalty, it shall not carry interest 
itiurcM beyond beyond the penalty; for the design of the settlement was 
Mo-i^c^s &c. not to increase the debt beyond what is due, but to give a 
33. Eq. ' Ab! farther security; however, if the devisee or tru.^ee neg- 
a88 - lects to pay in a reasonable time, he shall, after such neg¬ 

lect, pay interest beyond the penalty; per Cooper , Lord 
Chancellor. 

it was held that no objection could be same was held in Su-ayne v. Wallin « 
taken by a third person, because the ger, 2 Str. 74(j. Vi. ante 28. Free. 
statute does not destroy the debt, it Ch. 585. 
only takes away the remedy. The 
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Trustee buy ing 
in debts lor leas 
than is due .shall 
not lx- allowed 
for the whole. 
Otherwise of 
One purchasing 
in his own right. 
1 Vein. 49, 336, 
464, 4T6. 


4. ANONYMOUS. 

[Mich. 6 Ann. In Cane.] 

IF a trustee or executor compound debts or mortgages, 
and buy them in for less than is due upon them, he shall 
not take the benefit of it himself, but other creditors and 
legatees shall have the advantage of it; and for want of 
them, the benefit shall go to the party who is entitled to 
the surplus; but if one acts for himself, and being not in 
the < ircumstances of a trustee or executor, buy in a mort¬ 
gage for less than is due, or for less than it is worth, he 
shall be allowed all that is due upon the mortgage; for 
he stands in the place of him that assigned, r is. the mort¬ 
gagee, w'ho might have given it to him grnlb; and what 
is due must be the measure of our allowance, and not what 
he gave; for that might have been more than it is worth, 
as well as less; and since he runs the hazard, if loss hap¬ 
pens, he oughtMo have the benefit in case it turns to ad¬ 
vantage: So said and admitted per Cooper, Lord Chan¬ 
cellor ( a ). 

(a) Vide 2 Com. Dig. Sd edit. 720. Chancery , 4 W. SO. 


5. CUTHBERT contra. PEACOCK. 

[Mich. 6 Ann. In Cane.] 

ditor Cy reateror Owed Ills niece A. 100/. by bond, and having two 

l^i,rit r0r °ther nieces, li. and C. makes his will, and bequeaths 
debt, how u»be 300/. to his niece *#., and to his two other meres 200/. 
au' p. 8*S C. a *pl fice - After that he borrowed another 100/. of his 
a Vern. 593. niece A., and, being indebted to her in 200/., died; and 
to prove the 300/. should go in satisfaction of the debt, 
Mr. Vernon insisted, that it was the rule in equity, and had 
been often decreed, that where a testator, being indebted. 
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gives his debtee a legacy greater than his debt, it shall go * Vem.269, 

in satisfaction; fora man shall be intended to be just be- 

fore lie is kind; otherwise where a legacy is less, for that 617. ajjr. ch. 

is neither to be just nor kind, and shall not be taken to go 4u0- 

in satisfaction of any part. Cowper Lord Chancellor, said, 

It might be as good equity to construe him to be both just 

and kind, if he intended to be both; that if any part of 

300/. be applied to the payment of the debt, as for so 

much it is not a gift, whereas a legacy must be taken to be ^ 

a gift or gratuity (a): And there being assets and some ^ * 

proofs of the testator’s greater kindness to A. than his 

other nieces, his Lordship decreed her the whole 300/. over 

and above her debt ( b ). 


(a) R. acc. post. 508. 

(b) Vide 3 Atk. 65. The rule, that 
where a debtor gives a legacy as large 
or larger than the debt it shall be con¬ 
sidered as a satisfaction, is fully esta¬ 
blished. Though courts have not ap¬ 
proved of it, and always endeavour, 
if there is any room for it, to distin¬ 


guish cases out of it, 3 Atk. 96., ap¬ 
pointing the legacy to be paid at a 
future period, however near, takes 
the case out of the general rule. Vide 
2 Vez. 635. 2 P. Wins. 555. 2 Atk. 
300. Prec. Ch. 270. 1 Wms. 409, aud 
Cox's note. 


6. KEMP contra COLEMAN. [ 156 ] 

([Mich. Vacation, 6 Ann.] 

PER e.undum Dominion Co nee liar, inter Kemp & Cole- Bond given to 
man, Mich. vac. 1707. It was laid down as a rule in equi- 
ty, that where the son without the privity of the father or father"* privity, 
parent treating the match, gives a bond to return or refund ** TOi d. 


any part of the portion, it is void (c), 

(c) Any private agreement or trea¬ 
ty, infringing the open and public 
agreement of marriage, is considered 
as fraudulent, Peyton v. Bladwell, 

1 Vern. 240. Redman v. Redman, 

1 Vern. 348. Gale v. Undo, 1 Vern. 
475. Lamleev. Hnnman, 2 Vern. 499. 
Kent v. Allen, 2 Vern. 588. Webber v. 
Parmer, 2 Uro. P. C. 88. Morrison v. 
Arbuthnot, 1 Bro. Ch. Rep. 548. n. 
Pitcairnev. Osbourne,2 Vez. 375. “In 
Meville v. Wilkinson i before Ld. Thur- 
'low, in November 1782, his Lordship 
said he would not lay it down as a rule 
that fraud in cases of this nature must 
be upon an article expresslycontracted 
for, but any representation misleading 
the parties contracting on the subject 


of the contract, was within the prin¬ 
ciple of the other cases; and his Lord- 
ship relieved by injunction against a 
bond entered into by the plaintiff' to 
the defendant before the plaintiff's 
treaty of marriage, the defendant ha¬ 
ving by the plaintiff’s desire upon the 
occasion of such treaty, misrepresent¬ 
ed to the wife’s father the amount of 
the plaintiff 1 's debts, and particularly 
concealed from him the bond in ques¬ 
tion, and this relief was given, al¬ 
though it did not appear there was any 
actual stipulation on the part of the 
wife’s father in respect of the amount 
of the plaintiff’s debts. Vide etiamlCey 
v. Bradshaw, 2 Vern. 102. Woodhonse 
v. Shepley,2 Atk. 5S5.Blanchett V.Pos- 
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ter, 2 Vex. 264. Montefiori v. Monte- 
Jiori, 2 BL Rep. S63. Jackson v. J?«- 
chaire, S Term Rep. 551.” The above 
is a note by Mr.Car to the case nf Ro¬ 
berts x. Roberts, S P. I fins. 74. In Tur- 
ton v. Benson, 1 P. ffms. 496, it was 
held that a private bond to pay back 
part of the portion was void notwith¬ 
standing it had been assigned for the 
benefit of creditors. The party to any 
such private agreement is entitled to 
be relieved against it, as appears from 
most of the cases. In Peyton v. Blake- 
well, it was held that a release procured 
after marriage from the husband bythe 
person who had agreed to settle an 
estate on him, was void. In Roberts 


v. Roberts, upon the son's marriage, 
there was a power to the father to 
settle a jointure upon an) woman he 
might afterwards marry .paying 1000/. 
to the son. Upon the father's mar¬ 
rying, the son was prevailed upon by 
him to release the WOOL and to noti¬ 
fy such release to the friends of the 
father’s intended wife, the father gi¬ 
ving a private bond for paving the 
same. The Court refused to relieve 
against this bond,as the release was in 
fraud of the first marriage. Most of 
the cases on this subject are fully sta¬ 
ted in Powell on Contracts, 2 vol. 10S 
to 1 77. 


Linds devised to 
J. S. paj irig the 
heir 20,0001. 
within 2U years, 
at 10001. per 
ann. Heir en¬ 
tail'd for non¬ 
payment, as for 
forfeiture, and 
devisee relieved. 
S Vent. 352. In 
cases of forfeit¬ 
ure, equity can 
relieve where 
they can give sa¬ 
tisfaction. 
Interest. F.q. 
Ah. 103. p. 4. 

S. C. 2 \ em. 
360. 594. 

1 Oh. R. lfit. 

1 Vera. 83. 


Taxes. 


7. GRIMSTON contra LORD BRUCE & UX. 

[In Cane. 1707.] 

H. devised his lands to J. S. and his heirs, on condi¬ 
tion to pay 20,000/. to the heir at law, viz. 1009/. per 
annum , for the first sixteen years, and 2000/. per annum , 
after that, till the whole should be paid; the heir enter¬ 
ed for non-payment of out; of the 1000/. per annum , and 
J. S. brought his bill: and it was objected, that the con¬ 
dition restores the heir, and that Chancery ought not to 
aid in disherison of him; But it was resolved by Cunpcr , 
Lord Chancellor, 

1st, That the entry of the heir in this case was only to 
inforcc the payment of his principal; as where a mortga¬ 
gee enters; and* that the Court can give him interest for 
the same from the time it became payable; and that where 
ever the Court can give satisfaction or compensation for a 
breach of condition, they can relieve. 

2dlv, That for every 1000/. from the time it became pay¬ 
able, the legatee or heir should have interest, because both 
the sum and time of payment were certain and past. 

3dlv, That there is to be no deduction of any taxes, be¬ 
cause it is not to issue nor arise from the lands, but is gi¬ 
ven as a sum in gross, secured by entry on the lands for 
non-payment. 
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8. IIIGGINS contra DERBY. 

[Mich. Vacation, 6 Ann. S. C. 1 Wms. 98. 2 Vern. 600. 
called Higgins v. Dowler (a ).3 


TRUST of a term of years was declared to the hus¬ 
band for life, remainder to the wife for life, remainder 
to the first son of their bodies, and the heirs male of the 
body of such first son, (and soon to every other son,) and 
for want of sons, then to the daughters of the said husband 
• and wife. The husband and wife died, and there wds 
no son of the marriage, but there was a daughter; and 
the question was, Whether she should take by virtue of 
this limitation, it being after a limitation in tail to the 
sons; Et per Cooper , Lord Chancellor, Where the limi- 
■ tations to the sons ever took effect, and * the estate vested, 
the remainder and limitation to the daughters become 
void: But if there never was a son, as it happened in this 
case, the remainder is good; for the limitation must be 
construed, if there be a son, then to him; if no son, but a 
daughter, then to her (/>). 

But upon reading the settlement it appeared to be thus, 
And in default of issue male of the body of the said husband , 
then to the daughters: And therefore it was held, that the 
husband took an estate-tail, and for that reason the limita¬ 
tion to the daughters was held void, being after a plain 
limitation in tail to the husband (r). 


Remainder of a 
term limited to 
daughters after a 
limitation in 
tail. 


If the estate-tall 
was contingent 
and never molt 
effect, the 
daughters shall 
take ; others ise 
not. Post 225. 
Vi. Rep. B. It. 
temp. Hard. 416. 
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(a) Vide 1 Vex. 202. 

(b) The following note i9 subjoined 
by Mr. Coxe to the report of this case, 
1 P. Wms. 

“ Notwithstanding that the authori¬ 
ty of this case has been in some in¬ 
stances called in question, (as in Clare 
v. Clare, Ca. tern. Talb. 26, Wyth v. 
Blackman, 1 Vex. 202) yet it seems 
now fully established, by Stanley v. 
Leigh, 2 V. Wms. 686. Brooks v. Tay¬ 
lor,Mos. 188. Stephens v. Stephens, Ca. 
temp, Talb. 228. Gowgr v. Grosvenor, 
Barnard 54. Sheffield v. Lord Orrery, 
* Atk-287. Pelham v. Gregory, 5 Bro. 
ParL Ca. 435. Doe v. Fonnereau, 
Doug. 470. Marsh v. Marsh, 1 Bro. 
Cha Rep. 293. Knight v. Ellis, 2 Bro. 
Cha. Hep. 570. Hockley v. Mawbey, 
3 Bro. Uha. Rep. 82. The result of 
which cases (in the words of Mr. 
F ram?) is, “ that whatever number 
" of limitations there may be after 


“ the first executory devise of the whole 
“ interest, any one of them, which is 
“ so limited that it must take effect (if 
“at all) within twenty-one years after 
the period of a life then in being, 
may be good in event, if no one of 
the preceding executory limitations, 
which would carry the whole in¬ 
terest, happens to vest. But when 
once any preceding executory limi¬ 
tation, which carries the whole in¬ 
terest, happens to take place, that 
instant all the subsequent limitations 
become void, and the whole interest 
is then become vested.’’ Fear tie's 
Cont. Rem. 407. Vide also the notes 
to Doe vers. Fonnereau, Doug. 485. 
et seqP 

(c) From the report in Vernon it 
appears that the question arose upon a 
demurrer; and Sir Jos. Jekyll,m Stan¬ 
ley v. Leigh, 2 Wms. 618, says, that as 
to what is said at the end of the case 
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in Salk, that it could be no ingredient 
in the judgment of the Court; for on 
arguing a demurrer, the court cannot 
go out of the pleadings; and this 
m st therefore be a mistake. And it 
is observed by Mr. Fearne, (Essay on 
Cont. Rem. 2 ed. p. 409.) that although 
an indefinite failure of issue male 
of the body of the husband would 


have been too remote, yet as he took 
an express estate for life jelore, and 
this was not the case of an inheritance, 
it by no means follows tjiat he took 
any estate by words of Implication; 
and the words in default of issue male 
might well refer to such default of 
issue male as was before expressed. 


l’ajfl.i'nt of in¬ 
ter. st of ninrt- 
t.itlie si ri- 
\t‘H<T i> troo if 

lie lias the Imuil 
or nHJHKa},e- 
tiei d. Ki). \l>. 
14.’. 4. S. O. 

1 Yern. loti. So 
ol |ii iaci|ial, if 
lieilelner up the 
biml. Ch. <’ti. 
9;?. Vi. :i Vern. 
1-S. 1’iv. 

Ch. 2ifi. 


Otherw ise of 
moil gajjc -deed. 


Jf mortgagee 
agrees, it is well 
during i non - 
gag' - ’ s life, llm" 
lie hath in ith r 
hnt.d nor iii'trl- 

.And alter his 
4;iy'.li, if esreu- 
tor agree to it 
e\|i:-esdy or hy 
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9. WHITLOCK contra WALTHAM. 

[27 Jan. Hill. 7 Ann. Jit the Rolls.] 

THE interest of a mortgage was paid to and received 
l»y the scrivener that put out the money; the scrivener 
proved insolvent; and tlie question wa*, \Yh-> should bear 
the loss? Audit tva<admitted in this case. first, 

That if the scrivener he entrusted with the custody of 
the bond, he may receive the interest; and though he fails, 
vet the mortgagee shall hear the loss: And that so it is also 
in such case, if he receive the principal and deliver up the 
bond; for being entrusted witli the security itself, it shall 
he presumed he is entrusted with a power over it, and 
with a power to receive the principal and interest: and 
the rather because the giving up of the bond upon tl.s* pay¬ 
ment of the money is a discharge thereof; olhervv i-e if the 
obligee take away the bond, for then he hath no authori¬ 
ty to receive any money. 

2 dlv, If a scrivener be enlru-led with the mortgage- 
deed, not the bond, he hath only authority to receive the 
interest, hut not the principal; because the giving lip the 
deed is not sutlieient to restore the estate, hut there must 
he a re-conveyance; whereas the giving up a bond is in 
law an extinguishment of the debt. 

3dly, That though the scrivener has neither the custody 
of the mortgage nor the bond, yet if the mortgagee agrees 
that the mortgagor shall pay the interest to the scrivener, 
the interest may he well paid to the scrivener, as long as 
tlic mortgagee lives. 

4thlv, That if the mortgagee dies, and his executor 
comes to the scrivener, and receives interest of him and 
at l-is hands, that became due after the death of the mort¬ 
gagee; this is a good payment; and if after such receipt 
the scrivener breaks, the mortgagor shall not hear the loss; 
for it was the mortgagee that trusted the scrivener, and the 
executor came into the. agreement, and thereby renewed 
it, supposing it was determined by the death of the mort¬ 
gagee, hut it was rather an agreement than an authority, 
and could not die with the party. JVb/r/, This was the 
principal case, and allirmed by Cooper, Lord Chancellor. 



Chancery, 


158 


10 . YORK contra STONE & AL. 

[Nov. 10. Mich. 8 Ann. In Cane.] 

THREE persons being jointly interested in the trust of A mortpqje se¬ 
if term of years, one of them mortgaged his third part; tonuricv oi'the 
and the question was, Whether the joint-tenancy was trust ofaunn. 
severed in this case? It was admitted to be a settled ^ 
point in Chancery, That if //.makes his will, and devices p ‘ 
his land to one in fee, and after mortgages his land to ano¬ 
ther in fee, this is no total revocation, hut the equity of 
Redemption shall pass by the devise. But Cozcpcr , Lord 
Chancellor, held that a joint-tenancy is an odious tiling in 
equity; that as to the case of the will, it might lie for the 
benefit of the mortgagor, that this will should not he re¬ 
voked; but that it is to the disadvantage of the mortgagor 
that the joint-tenancy should continue, because if he hap¬ 
pen to die first, all his estate and interest goes from his re¬ 
presentatives to the survivor, unless it be construed a seve¬ 
rance. 


11 . DUKE HAMILTON contra LORD MOHUIfc 
[20 Maii, 9 Vnn.] 

ONE of the marriage-articles was, That the intend¬ 
ed husband should within two days after the marriage, 
for the peace of the family, release the guardian of the 
young lady (the Lady Gerard) of all accounts of the mesne 
profits of an estate that belonged to the Ia<Jy. Kt per Cam¬ 
per ,, Lord Chancellor, Admitting there w r as no surprise or 
concealment, yet this covenant ought to be set aside as ex¬ 
torted from the husband, who could not have the daughter 
but upon these terms; and that wherever a mother, or fa¬ 
ther, or guardian insists upon private gain, or security for 
it, and obtains it of the intended husband, it shall be set 
aside; for the pow’er of a parent or guardian ought not to 
be made use of to‘such purpose: You shall not have my 
daughter unless you do so and so, is to sell children and 
matches. And he held these contracts with the father, 
to be of the same nature with brokage-bonds, &fc. 
but of more;mischievous consequence, as that wdiich w*ould 
happen more frequently; and that it is now a settled rule, 
That if the father, on the marriage of his son, take a bond 
of the son, that the son shall pay him so much. At. it is 


Covenant before 
marriage to re¬ 
lease the wife’s 
guardian within 
two dais after ol 
all accounts of 
mesne j>rofits,se( 
aside inequity. 
F.q. Al). 90. J>. 6. 
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500. 652. 
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(»ilb. Ch 29f. 
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void, bring done by coercion while he is under t(ie awe of 
his father (a). 


(<i) The eases in which Courts of 
Equity will relieve against unequal 
contracts on principles of public po¬ 
licy, arising either from the subject 
matter of the contract, or the relative 
situations of the contracting parties, 
are stated bv Mr. fare, in a note to 
Osmond v. Fitzroy, 3 P. Wms. 131. 

The following decisions have taken 
place on points similar to that in the 
text: Pearce x. Waring, Care's note 
to P. If'ms. 1-20, cited in Hylton x. 
Hylton, 2 Vez. 3-47. The defend¬ 
ant having been guardian to A., by 
A.'s directions, immediately upon his 
coming of age, invested a consider¬ 
able sum of A.’s money in the pur¬ 
chase of stock in the defendant’s name, 
w hich A. soon after confirmed to the 
defendant by deed of gift. The deed 
was set aside. So in Hylton v. Hylton, 
where the defendant wa> acting exe¬ 
cutor in a will under w hich the plain¬ 
tiff was entitle^po considerable pro¬ 
perty, and soorv :after the plaintiff's 
coming of age he granted to the de¬ 
fendant an annuity of GO/., gave him 
a general release, and two written 
discharges, upon his delivering up se¬ 
veral papers. The Court set aside the 


grant and directed a conveyance and 
account. The same principle is appli¬ 
ed to transactions of other persons be¬ 
tween w hom a similar confidence has 
existed as in the before-mentioned case 
of Osmond v. Fitzroy, where the de¬ 
fendant having been employed as ser¬ 
vant to attend upon A., then an in¬ 
fant about seventeen, to prevent his 
being imposed upon, and continued in 
A's service afterwards, when A war 
about twenty-seven years of age, pre¬ 
vailed upon him to give a bond, which 
was kept secret from A.’s friends, and 
there were some proofs of the weak¬ 
ness of A.'s capacity. Griffin v. De~ 
veuille , cited in Mr. CoA'e’s note to 
Osmond v. Fitzroy, where the plaintiff 
lived some time before he rameof age 
with his sister and her husband, and 
the Court set aside securities obtained 
from him by them on his coming of 
age. The following cases have been 
decided on the same ground between 
parent and child ; filisson v. Okrden, 
2 Aik. 258. 5 Bro. P. f. 560. Votmg 
v. Pear, 2 Atk. 266. Cocking v. Pratt, 
1 Vez. 400. IJawes v. Wyatt, 3 Bro. 
Ch. 156. 


[159] 12. CORBETT & UX. contra MAIDWELL. 

£Trin. 9 Ann. In Cancell.] 


A term limited 
in remainder af¬ 
ter the father’s 
death, in trust 
for raisin" 
daughters’ por¬ 
tions at such an 
age or marriage, 
when either hap¬ 
pens the portions 
may be raised in 
the" father's life¬ 
time. Eq Ah. 
rW7. p. 5. .S. 

2 Vein. 040, 

055. 3 V. It. 

m 


A bill was brought for raising the wife’s portion out 
of a reversionary term expectant on her father’s death; 
The case was, Thomas Muidwcll , the father of the plain- 
tilf’s wife, upon his marriage, settled to the use of him¬ 
self for life, remainder to trustees for 500 years, remain¬ 
der to the heirs male of his body by his intended wife, and 
if he should happen to die without issue male of his body by 
his wife, and there should lie one or more daughters of their 
two bodies, which should be unmarried , or not provided for 
at the tunc of his death , such daughter (if but one) should 
have 2000/., and 30/. per annum issuing out of the profits 
till the portion should become due; the portion to be pay¬ 
able at the age of eighteen, or day of marriage, and a 
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power f*r the trustees to raise it by sale or mortgage of 
the ternAor perception of profits. There being but one 
daughterjof this marriage, ami no son, the wife died, and 
the daughter being above the age of twenty-one, and mar¬ 
ried to tlie plaintiff, the question was, Whether the trus¬ 
tees could raise her portion in the life of her father? And 
tin great consideration it was held by the Lord Conpcr, 
Lord Chancellor (o), 

1st, That though a term is limited, in remainder to 
commence after the death of the father, yet if the triir-t is 
to raise a portion payable at the age of eighteen, or day of 
marriage, without question the daughter shall not wait 
the death of her father, but at the age of eighteen, or 
marriage, may compel a sale of the term. 

2dly, So it is if the trust of a term f »r raising daughters’ 
portions be limited to take effect, in ca«e the father dies 
without issue male by Ids wife. and the wife die without 
issue male, leaving a daughter, in such ease the term is 
saleable in the life of the father. 

That so far it had been carried already, but be doubted 
whether be could have gene so f ir in case the matter were 
rrs Integra; but that the reasoning upon which it had been 
founded was, that by the death of the mother the possibi- 


S'i if nn contiu- 
the 

co. liuyi"tcy hap* 
prn- i;- ll-( 1 nc 
ui the fullicr. 


(a) Though the doctrine mentioned 
at the beginninn^of the case, anti esta¬ 
blished in the cases of Greaves ami 
Maidison, and in Gerard v. Gerard, 

2 Tern. 458. ate received as law, the 
inclination of the courts has been, ever 
since the case of Corbett and Alaidwell, 
against raising portions in the life of 
the father; ami they have endeavour¬ 
ed, if possible, to distinguish cases 
from the general rule ; as in Butler v. 
Dnncombe, 1 F. Wins. 448., wlteie the. 
trust was to raise portions after the 
commencement of the term. So Church¬ 
man v Harvey, .. hub. 335. Iteresby v. 
J Yewlaud, 2 F. Wins. 93. 2 Bro. 11. 
C. 487. where the portion was to be 
paid at eighteen of marriage, or as 
soon after as it could be conveniently 
raised ; and there was a proviso, that 
if the lather should die without any 
daughter living at his decease , the term 
to be void, anti a power with the 
trustees’ consent to revoke the uses 
llvome v. Berkley, 2 F. Wms. 484. 

3 Bro. V C. 437. where lands were 
limited to the husband for life, re- 
maintb r to the wife fyr life, remainde 

SAnKEm}, Vol.'I 


to sons in tail, reminder to trustees, 
in case there slnflra be no son, to 
raise a portion payable at twenty-one 
or marriage, with a maintenance in the 
mean time, the first payment whereof 
to be made on the first of certain 
feasts which should happi n after the 
estate limited to the trustees should take 
effect in possession Stephenss.Dethick, 
3 .fife. 39. where it was provided 
that the daughters should, out of the 
premises comprised in the term, re¬ 
ceive a yearly maintenance, anti that 
the residue of the rents should, in the 
mean time, till the portions became 
payable, be received by such persons 
as should be entitled to the reversion 
immediately expectant ii|<>n the de¬ 
termination of the term. Vide Sandys 
v, Sandys, 1 F. If’ms. 707. Jlebble- 
thwaite v. Cartwright, Ca. temp Tulb. 
31. Stanley v. Stanley, 1 •ilk- 549. 
Hall v Carter, 2 Atk. 354. Goodall 
v. Hirers, Mas. 395. Lyon v. Duke of 
Chandas, 3 .‘ltk. 41G. Smith v. Frans, 
Ambler 633. Conway v. Conway, 3 
Bro. Ch. 2G7. 
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1 Salk. 159. 
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lity of issue male was extinct: That all that w:.s contin¬ 
gent in the case has happened: It is become impossible 
that there should be issue male; and as to tie lather s 
death, that is not contingent, for all men must ^die; and 
it is now the same thing to say, when the lather shall die 
without issue male by his w ife, as to saj when the lather 
shall die. 

And if this case had gone no farther, it had becn.no 
more than that the father is tenant for lile, remainder to 
trustees for 600 years for raising daughters' portions pay¬ 
able at the age of eighteen, or marriage; and now all con¬ 
tingencies having happened, and being out of the case, it 
should seem within the reason of the first resolution. 

That the ca-e of Grtavts and Mitlisun, 2 Ju. JOl. cornea 
fully up to this resolution: Sir Edzeard Greuzes made a 
settlement to the use of himself for lile. remainder to the 
use of his first son in tail male, remainder to trustees for 
forty y ears, remainder to himself in fee: The term is de¬ 
clared to be- in tru-t, that in case it should happen that the 
said Sir Edienrd should die without issue male of his body, 
then the trustee- should raise 6000 1 . for daughters' portions 
payable at the age of twenty -one, or marriage, with a pro¬ 
vision for maintenance in the moan time. The wife died, 
leaving two daughters, and no issue male; and by Pan- 
Do/ltnt , and Raymond, it was resolved, that tin; right 
td^Pt: portion was vested by the mother's,death without 
issue male, in the life of the father; for otherwise the fa¬ 
ther might live so long that the portions might be of little 
service. 

Thus far the Court has gone for coincidence, that 
young women may have their portions when they most 
want them. 

Butin the prircipal case, the daughter, who is the sub¬ 
ject of this provision, must be a daughter unmarried or un¬ 
provided for at tiic time of the father's death, which is a 
contingency not yet happened, and therefore it comes not 
within the reason of either of the rules. 

As to the 30 /. per annum for maintenance, he held, that 
must he intended in case'the father die without issue male, 
leaving a daughter under the age of eighteen, or not mar¬ 
ried, because otherwise this absurdity must follow 1 , that the 
daughter must he paid maintenance-money in the life of 
the father, out of the profits of a term that is not to com¬ 
mence till after the father's death. 

That this case was too strong for the Court to attempt 
to get over, and to do it would create great confusion; 
and it w'ouhl be to no purpose for any one to make deeds, 
if the argument of convenience or inconvenience should 
prevail to over-rule them. Bill dismissed. 
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13. WHITECOMB contra JACOB. 

£Trin. 9 Ann. In Cane.] 

IF one employs a factor, and entrusts him with the Merchant’s 
disposal of merchandize, and the factor receives the mo- f^Xofthe 
Bey, and dies indebted (in) to debts of a higher nature, and taclur not liable 
it appears by evidence that this money was vested in other 1 “! u * 

goods, and remains unpaid, those goods shall be taken as otherwia.-of mo- 
part of the merchant’s estate, and not the factor’s; but if **>'• 2 Vein, 
the factor liave the money, it shall be looked upon as flic ' r- -i 

factor’s estate, and must first answer the debts of a supe- *- J 

rinr creditor, &c. for in regard that money has no earmark, 

’ equity cannot follow that in behalf of him that employed 
the. factor (a). 


(a) The principles of this case have 
been confirmed and extended by 
the following authorities; concerning 
which it is to be observed, that every 
decision arising upon the bankruptcy 
of the party entrusted is applicable « 
fortiori to other contingencies, on 
aecourft of the provision in stat. 21 
Jitc. 1. c. 19. s 10, 11. concerning 
bankrupts having goods, <§*c. in their 
possession by consent of the true own¬ 
er. Copeman v. Gallant, 1 V. Wins. 
314. 2 Eq. Ca. Jib. 113. Goods as¬ 

signed by si. to C. in trust, to pay A ’s 
debts, are not affected by the bank¬ 
ruptcy of C. Per Ld. Mansfield; How¬ 
ard v. Jewmett, 3 Jinr. 1309. If an 
executor becomes bankrupt, the com¬ 
missioners cannot seize the specific ef¬ 
fects of hia testator, not even money 
which can specifically be distinguished 
and ascertained to belong to such tes¬ 
tator. Per Puller J. Rex v. Edging- 
ton, 1 T. R. 369. If a sum of money, 
collected by an overseer who became 
baakrupt, had been Jkept by itself, the 


assignees could not have touched it. 
Per Ld. Ch. King, Godfrey v. Furzo, 
3 P. Wins. 185. A factor to whom 
goods are consigned has no property 
in them, nor will they be affected by 
his bankruptcy. Xinck v. WalkerBl. 
Rep. 1154. Bills of exchange sent to 
an airent or banker to indemnify him 
against acceptances, ruled to be t e 
same as goods coudkned to a factor. 
Vide, as to thatpoMII rx parte I)um<ts, 

1 Atk. 232. 2 Vez. 582. ex parte Our- 
sell. Ambler 297. ex parte En>ery 

2 Vex. 674. diet, that where a note 
has been taken for the money {/m 
goods, sold by a factor who became 
bankrupt], the Court followed the 
note. Farr v. Newman, 4 T. R. 621. 
Goods in the hands of an executor 
cannot be taken in execution for the 
executor’s own debt. Miller v. Race, 
1 Bur. 457. On bankruptcies, bank 
notes cannot be followed as identical 
and distinguishable from money, but 
are always considered as money or 
cash. 


14. VANE v. LORD BERNARD. 


CMich. 1* Georg. In Cane. S. C. Prec. Ch. 454. Gilb. Ch. 193. 

1 Eq. Ab. 400.] 


LORD Bernard upon his marriage, in consideration injunction to 
of a portion of 10,000/. settled the castle of Raby, &c. 
lo the use of himself for life, without impeachmout of grouted «gam«t 
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waste, remainder tohis son for life, 4v. Tito sorMirouglit 
a hill against his father the Lord Bernard , to e/ijoin him 
from pulli’six down the castle; and Cooper, L< l rd Chan¬ 
cellor, grunted :in injunction, hecaiw this was aft abuse of 
the power, and derogatory to the grant; ihe intent of that 
privilege being only in order to cut down timber, and open 
new mines (</), 


(n) Vide Free. Ch. 454. 1 Brown 107. 1 F. tVms. 526. 2 Bro. 88. 
ICO. 1 Vmi 25. 1 Hoi. 579. 3 Jtk. 22 Fin. Jib. 420. 

215, 219. 1 Vex?. 26-4, 521. nimbler 
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Kinsr's chaplain 
ext: a li-di'.ary is 
pnt c;i|i»l>!e of a 
phira'.itv within 

21 H. S.'i. n 

Stl-i. 3 Salk. 
38'.'. S. C\ Holt 
137. 


2 Brown, t". 
Dispeicaliuu is 
not iM*ci‘Snarv 
wlii-iv llit- Wii.^ 
pivs.-nts Ins 
chaplain to a st¬ 
imuli bein:.;0^. 
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BROWN r. MCOG. 

. [Mid.. 12 W. S. H. R. 2 Ld. Raym. 791. S. C.j 

7'RESP.dSS for taking iiis tithes in Jnkborow. iij 
a special verdict it was tound. that the delendant being 
pos'essed of the benefice of Stoekton, and ii chaplain extra¬ 
ordinary to tlie king, was presented, instituted, and in¬ 
ducted to the. rectoiy of Ink bonne, being above the annual 
value off!/, prr annum; that the benelice of Stockton did 
therein become void, and continued so for tv* n years, 
when the defendant was presented to it again by (he king, 
as upon a tilb*of lap-e, and thereupon instituted and in¬ 
ducted; and that Stockton was above the value of 3/. prr 
annum. Kt per Cur. 1st, A presentation of the king of 
his own chaplain does import a dispensation which the 
king hirn.-ejf, as supreme ordinary, has a power to gr^nt, 
and lie shall have the benefit of holding, i plurality without 
any’previous dispensation: But if the king’s chaplain he 
pre-ented to a second benefice by a subject, a dispensa¬ 
tion is nocc-sary, and must he; obtained before his institu¬ 
tion to the second living. 2dlv, A chaplain extraordinary 
is not a chaplain within the benefit of the statute of the 
21 //. 3./•. 13 4' 14. but only the chaplains in ordinary. 
Judgment for the plaintiff, which was at firmed in Cam. 
Scare, by a majority of one. Ab/c, He has no waiting 
time, but has only an entry of his name in the book of 
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chaplain*. A chaplain within the 21 H. 8. ought to he 
retained v ntler seal. 3 Cro. 424. Godb. 41. It’the king 
have a special title, .and present generally, it is void. Hob. 
302. El'per Holt , After institution and induction a pre¬ 
sentation by the king is void, though it be ud corroboran- 
dum; hut he must obtain a patent of express grant. 


CHARITABLE USES. 


l. DOMINUS REX r. LADY PORTINGTON. 

[4 W. & M.] 

ON # a traverse to an inquisition post mortem Anna Bar- Absolute devise: 
low, the jury found for the king, by reason the said Anne ca?, be adniitted 
had devised her land to superstitious uses; but a casej^as of trustibrsu- ’ 
made as follaweth: pcisiitiims uses, 

Anne Barlow ‘devised to the Lady Partington and Tier irmuis.'^Eq! Ab. 
heirs, absolutely without any trust; that she did it for the s -C. 
good of her soul, and that the devisee owned that this 31 . 

estate w-as not her’s, but belonged to God and Ids saints. 

The question was, Whether this devise could be averred 
to be in trust to a superstitious use? And the Court of 
King's Bench held it could not, and that* both from the 
statute of frauds, and from the nature of the thing. Sup- 
posingthe devisee was a nun, it was considered how the 
law was then; and the Court held, that a monk now might 
purchase, because that part of the canon law% whereby 
his disability arose, is now abolished, and the common law 
takes no notice of him. 

After this, viz. 26 May 1693. an information was pre- Hut discoverable 
ferred in the Exchequer for a discovery, and an applica- s'cace™ 1 * 0 ” 
tion of the devise to an use truly charitable. 

And it was held, 1st, That the statute of frauds did not Statute of 
bind the king (a), but took place only between parly and lrilu ‘ ls ' 
party. 2dlv, That the king, ns head of the common¬ 
wealth, is obliged by the common law, and for that pur- 

00 Vide S Atkyns 141.154. Lord is not bound by a statute unless he is 
Hard, there expressed himself doubt- expressly named. Vide 1 Bl. Com. 
ful as to this doctrine, that the king 253. 
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Di-tim- to wiper- p 0 *e entrusted and empowered to see that nothing he done 
witi^buioeiUior to the disherison of the crown, or the propagation of a 
the hen-nor the false religion, and to that end entitled to pray a discovery 
h,"biu "taking of a trust to a superstitious use. 3dly, This use 'being su- 
d»*u apply it to perstitious. is merely void, and for that reason the king 
aeh&ntahie use. canno t have it (a): Yet however it is not so far void as that 
it shall result to the heir, and therefore the king shall or¬ 
der it to he applied to a proper use (A). 

fa) Vide ace. Ambler 2-28. whereby devises to charitable uses are 

\b) But now vide stat. 9 G. II. c. 56. void. 
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MR. ATTORNEY GENERAL contra SHELLY. 


[1712. In Cane.] 


To a Ml for a 
•haritablr use, 

all tin tertenauta 
n<i‘il not be 
wade parties. 


SIR II. Combe deviled an annuity out of his land for 
the maintenance of Wolfm! school; and now upon a hill 
in Chancery, brought by the attorney general on the be¬ 
half of the charity, it was objected, that all the tertenauta 
of the lands charged ought to be brought before the Court: 
i>ed Cur. contra: For every part of the land i- liable, and 
the charity ought not to be put to this difficulty; but the 
tertenants may, if they seek a contribution, undertake to 
make them parties to the information, or help themselves 
course a.- they think fit (c). 


{<•) JLacc. 1 Wms. 599. 2 Eq. Ca.Ab. 107. Attorney General v. Wyburgh . 


GENNER iv HARPER. 


[In Cane. Trin. 1714. S. C. 1 P. Wms. 247. Gilb. Ch. 540. 
Prec. C h. 589.] 


De\ta of lands 
to charitable 
u»i*s, Tiot in wri¬ 
ting. or wilWit 
tliifi- witnrssoh, 
is void, fi Co. 
16. b. Co. ljtt. 
111. b. 3 Mod. 
219. 262. 261. 
Dr. Johnson's 
ease, 2 t ern. 
£98. 


A. Tenant in tail made a nuncupative will, and gave a 
rent of 20 I. per annum out of the estate-tail for erecting 
of a free-school, and ordered that his executors should pur¬ 
chase other lands for the maintenance of the said school: 
this will was made before the statute of frauds, but the 
testator died after; and now it was held by llurcourt , Lord 
Chancellor, that at common law lands were no! devisable;, 
that the 31 //. 8. empowers the owner to devise, buf as 
much requires that his will" of lands shall he in writing, 
as the statute of frauds requires his will of lands should 
have three witnesses; and therefore if such will want 
but one w-itness, it is void to all intents and purposes; and 
the statute of the 43 of E/iz. which favoured appoint¬ 
ments to charities, is now repealed pro lento by the statute 
of frauds (//). 

(d) Vide note to 22. v. Portingtan, ante 162. 



CHURCHES, CHAPELS, CHURCH 
WARDENS. 


1. WOODWARD v. MAKEPEACE. 

flntr. Mich. 4. Jac. 2. Rot. 282. Trin. 1 W. &M. B. R.] 

IfOODWJRD , who lived in the diocese of Lilch- 
Jield and Coicnfry, but occupied lands in the parish of 
1). in the diocese of Pctcrborourgh , was there taxed in 
respect of his land, as an inhabitant, towards a rate for 
new-casting of the hells, and, because he refused to pay, 
was cited into the court of the bishop of Peterborough , and 
libelled against for this matter. Kt per Our. 1st, This is 
not a citing out of the diocese, within the statute 32 //. 8. 
c. 9., fo* he is an inhabitant where he occupies the land, as 
well as where he personally resides. Vide Cru. Jac. 321. 
Cru. Car. 97. 

2dly, Though lie does not personally live in the parisT), 
yet, by having lands in his hands, he is taxable; and 
whereas it was pretended the bells were but ornaments, it 
was held, they were inure than mere ornaments; but they 
were as necessary as the steeple, which is of no use with¬ 
out the bells; and Holt C. J. said, If he he an inhabitant as 
to the church, which is confessed, how can he not be an in¬ 
habitant ad|to the ornaments of the church?* 


2. BALL v. CROSS. 

THE inhabitants of a chapclry within a parish were 
prosecuted in the ecclesiastical court, for not paying to¬ 
wards the repairs of the parish-church; and the case was, 
those of the chapelry never had contributed, but always 
buried in the mother-church, till about Henry the Eighth's 
time the bishop was prevailed on to consecrate them a bu¬ 
rial-place, in consideration of which they agreed to pay to¬ 
wards the repair of the mother-church; all which appear¬ 
ed upon the libel; and Holt Chief Justice held, 

That by common law the parishioners of every parish 
*re bound to repair tlic church, but by the canon law the 


H. only occupy¬ 
ing luinls in 
parish is taxable 
to a rat-■ f ' bells. 
Far. fit*, 121, 
122. YMr Fnph. 
197, 2 B om.iI. 
10. 3 A1<«1. 211. 
S. C. Comb. 
132. 


1 .at 103. Wia. 
53. 1 Bui. 20. 

2 Ho. 291. 

3 Cro. 659. 

2 Ho. R. 270. 

2 I Ait. 102;!. 

Cm F.l 843. pi. 
24. anti 059. 
pi. 5. 


Inhabitants of a 
chapclry are lia¬ 
ble to tliV repairs 
of the mother- 
church, unless 
exempt by cus¬ 
tom ; not where 
there is only a 
late erection. 
Holt 138. S. C. 


lAimlon. 2 Lev 
102.163, 186, 

1 Jones 89. 
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Far. 122. Cum¬ 
ber. 13’. 29X, 
314. 1 Mod. 

23«. ■? Mod. 

S2 2 Kol. 

290. 22. 

Hob. tJ7. 


par?on is obliged to do it, and so it is in foreign ^countries. 
In London the parishioners repair both church and chancel, 
thougn the freehold is in the parson, and it is part of his 
glebe, for which he may bring an ejectment. 

In the principal ease, those of a ehapelry may prescribe . 
to he exempt from repairing the mother-church, u£whcrc‘ 
it buries and christens w ithin itself, and has never contri¬ 
buted to the mother-church; for in that case it shall be in¬ 
tended coeval, and not a latter erection in cast* of tho.-o 
of the ehapelry: but here it appears, that the chapel could 
be oalv an erection in ease and fiVour of them of the cha¬ 
pel rv: for tiicv of the chapeln buried at the mother- 
church till Hairy the Eighth's time, and then undertook 
to contribute to the repairs of the mother-church. 


3. PIERCE r. PROUSE 


[Trin. 7 Will. 3. H. R.] 


to 


Chim-Ii-rtit 
bf :i w -i wd In 
tlit- |imi-.'1iiiii • r-. 
hot ilu ctuuvli- 
varil ' s. 1 'toll. 
121. 1 Vud. 

2 .>h. 2 Mod. 

?>.» Mini. 
f'.aS*'«. Sir. i"'J. 


CHrnCH-ir.irWE.yi as-' --td a rate lor repairs 

of the church, and after liht ll« d against a parishioner 
fir not paying it. El jur Cur. being moved fora prohi¬ 
bition. 

1-t. rhe parishioners ought to as«e-< the late, and not 
the church-wardens. 2dl\, the parishioners are only 
Var.ro. t \ ri.t. bou ul to repair the church and not the chancel, tor that i' 
Comhfik’. > s to !,fc ‘ impaired by the parson. 

3 Mod. 211. 2 li.it. 


•4. HARMAN V. RENEW. 

[Mich. 7 W. 5. B. R.] 

ohurclirs w»* at a motion for a prohibition to a suit in the Con«isto- 

connno’i ia\*, ry Court of London , on the slat. 22 Cur. 2. cop. 11. 
jprfqrj^ which unites the parish of St. Mary Bolhnc to the parish 
' a ’ ‘ of St. Sicilian, against the parishioners of the parish of St. 
Miry B. to have a contribution to the repair of the church 
of St. Sicithin, Holt C. J. said, that at common law, by 
concurrence of parson, patron, and ordinary, churches 
might he united to one another, but not parishes. 

It was said per Pavel J., in a case in C. /!., that unipn 
was of spiritual cor.usance till 37 11. 3. c. 21. and then the 
temporal court took conusance of it; and that the incum¬ 
bency of the churches united is extinct; hut tithes and 
modus continue afterwards. But per Tnhy C. J. The an¬ 
cient church or rectory remains, not, but this is anew 
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creature, new church, a new patronage, a novum ali- 
tfuod tcrtium (o). 

(a) B. Skinn. 616. that both pa- pair of the churcj^tade the parish 
rishes shall be contributory to the re- church. 


MORGAN v. The Akchdeacon op CARDIGAN. [ 166 ] 
[Hill. 8 Will. 3. B. R. 1 Ld. Raym. 138. S. c*3 

MANDAMUS to the archdeacon to swear in a churcK- 
warden being duly elected; the archdeacon made this 
retorn, that he was pauper lactarius <$/■ serous minus habilis , 

£rc. apd thereupon a peremptory mandamus was awarded; a^remptoi^ 11 
for the church-warden is a temporal officer, he has the pro- mandamus 
perty and custody of the parish goods, and as it is at the 
peril of the parishioners,so they may choose and trust whom 326. Comb, 
they think lit; and the archdeacon has no power to elect, CBrd>- 
or control their election ( b). 

(b) Vide Str. 610. 


6. BRITTON *. STANDISH. 


[Hill. 3 Ann. B. R-3 

BRITTON was libelled against in the spiritual court 
by Mr. Standish the parson of the parish, for not coming 
to his parish-church on Sundays; to which he pleaded, 
that he went to another church more commodious for 
him. Upon this matter suggested, there was a prohibi¬ 
tion,and lino plaintiff declared therein; and flhe single ques¬ 
tion was, Whether he was compellable to go to his pa¬ 
rish-church? It was said he was compellable, because 
every parson was obliged not to allow a parishoner of an¬ 
other parish to partake of sacraments with him. Vide 
2 Spel . Cone. 141. Lyn. 184, 233. Reform . Eccl. 

10G. Spur. Coll. 77, 78, 126, 226, 237, 181, 31. Ru- 
brick in fine; and that this is allowed by common law. 
2 Roll. Rep. 438, 436. Hardr. 406, 407. in point, and 
that the spiritual court is to judge of the excuse. March 
93. And, by the act of uniformity, every man is requi¬ 
red to resort to his parish-church. On the other side it 
was argued,* that the distribution into parishes was by the 
eommon law, and that if this distribution did in conse¬ 
quence bring people under a new obligation, such obliga¬ 
tion ought to be examinable by the common law; that the 
statute of uniformity has been always looked upon as suffi- 
Salkeld, Vol. I. • * 29 


6 Mod. 180. 

Q. Whether H. 
be suable in the 
ecclesiastical 
court for not 
going to liis p%* 
rish-church r 
3 Mod. 42,43. 

2 Cro. 480. 

1 And. 138. 

3 Salk. 188. 

S- C. Holt 141 
Sec the Canons 
of the Church of 
England 1608. 
21,28, 172. 

1 llulst. 159. 
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Entire neglect of 
going to church, 
is I'UnWhhble in 
tin- ecclesiastical 


court. 
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ciently complied with by going to any church, and the 2M 
Eliz. imposes the penally upon any one that absents from 
the church, contrary to the 1 Eliz., and that if these acts 
are construed to give a jurisdiction, that jurisdiction must 
he to the courts of the common law, and not the ecclesias¬ 
tical courts. 

In this case it was agreed, that every man was oWiged to 
go to some church or other, and that an entire neglect was 
punishable in the ecclesiastical court; and that it was a 
good charge prima facie, that a man went not to his parisli- 
ohurch, because he shall not be supposed to go to any other: 
And the Court seemed to he of opinion, that though the 
act of uniformity be taken to be introductivc of a new law, 
yet the thing being purely of ecclesiastical conusance, and 
proper for their examination, a consultation ought to go: 
But there was no resolution (a). 


(a) JV*. B. The Report in Mod. plaintiff ordered to declare forth- 
says, a prohibition was granted, and with. 


7. PRESGRAVE i>. THE CHURCH-WARDENS OF 
SHREWSBURY. 

[Hill. S Ann B.R.] 

Parishioner A prohibition was prayed to a suit in the spiritual 

cannot prescribe court, where the parishioners prescribed to dispose of the 
Exclusive pew r s, exclusive of the ordinary: Sed per Cur. That cannot 
of tin’ ordinary, he (b)\ The ordinary’s not acting might be because there 
pn^il { 40 ^" ~ 88 ’ was 110 occasion for his intermeddling: hut that cannot vest 
Haym. 216 , the right in them who are only a corporation capable of 
241 1 Vf«ii goods, but not ,of inheritance. Sed adjournatur. 

43G. Hob. 89. March. 66. 2 Jon. 3, 4. Noy 104. Sid. 88,89. 1 Lev. 71. 

(b) Vide Gibson 198. Rol. Rep. 24. contra, on shewing ground of prescription.' 
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CHURCH OF ENGLAND. RELI¬ 
GION, DISSENTERS, &c. 


REX & REGINA LARWOOD. 

[Hill. 6 W. & M. B. R. 1 Ld. Raym. 291. S. C.] 

AN information was exhibited against the defendant 4 Mod. *63. 
tor neglecting and refusing to take upon him the office of s -,® a : 
sheriff of Norwich, setting forth the charter of II. 4., 27 V octavo. ’ 
whereby that city is made a county, and to have two she- ^formation for 
riffs to be chosen by the commonalty, and also the charter upnwhun'the'* 
of Oar. 2. confirming the former, but granting farther, office of sheriff; 
that one sheriff shall be chosen by the mayor, sheriffs, and anT 

aldermen only; and that the defendant being chosen by not exempt by 
the ma^or, sheriffs, and aldermen, had notice, but did not ^ j°" 

appear nor take the oaths, nor take upon him and execute acts necessary to 
his office. The defendant pleaded the statute 13 Car. 2. dem¬ 
and that he had*not qualified himself by taking the sacra- l”’ 

ment according to the usage of the church of England, Car. 2 . stat. 2 . 
within a year before the election. The attorney general ,34 Jkin.’sM-. 
replied, that by law he ought to. have done it. The do- Carith. 306. 
fendant rejoined, the act of * toleration, and that he was comb^is. 
a protestant dissenter, and excused by that statute; and 2 Vent.248. 

thereupon there was a demurrer. *£•,?• G7 - 

1 • S. C.) 2 Strange 

1193, seems contra. Andrews’ Itep. 201, marginc. The king versus SbucklingUiu, a Quaker. 

- Mo(t - ~ ja - [ * 168 J 

All the judges concurred; first, That the rejoinder was Departure, 
a departure, because it did not fortify the plea, and should 
have been pleaded at first, when he had an opportunity, 
and might have done it. 

2dly, That the toleration act is a private statute (a), and Toleration act 
the Court cannot take notice of it, unless it be pleaded; 16 a P r,vatest *t 
and the reasons are, first, because timeout of mind there 
was an established church of England, and an established 
discipline in the church, which all persons were bound to 
‘observe before the reformation. Vide Lyn. 8 . And all 
persons are obliged to do so by the statute of Ed. 6 . and 
Q. Eliz., and the law took no notice of the dissenters till 

(a) By stat. 19 Geo. 3. ch. 44. the red to be a public act, 

.toleration act is enaoted and decla- 
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Anew charter 
may be used as a 
new grant, or a 
confirmation. 


2 Vent. 248. 
King hath a 
right to the ser¬ 
vice of his sub¬ 
jects. None can 
be exempt from 
the office of she¬ 
riff, but b> stat. 
or charter. 

[ 169 ] 

Co. Lit. 247. a. 
t Leou. 466. 


Church of England, &c. 

this act. 3dly, Because the act does not extend to all dis¬ 
senters, but only to such dissenters as go to the quarter- 
sessions, anti take and subscribe the declaration. 

In the rest of this case the Court differed; S. Eyre, Jus¬ 
tice, held, 1st, The mayor, sheriffs, and aldermen had no 
power to make such election, because the charte^Jhinted 
by Hen. 4. to the commonalty could not be divested, but 
by surrender or by forfeiture. 2dly, Because the defend¬ 
ant was rendered incapable by the 13 Car. 2 . and ought 
not to be twice punished, vh. lose his office by virtue of 
the statute, and be punished at common law by judgment 
in this information: And he relied on a case which is now- 
published in 2 Vent. 247. 

G. Eyre and Holt C. J. contra; they held the election 
good, notwithstanding the charter of H. 4. not that the 
king can resume an interest he lias already granted, unless 
the. grantee concur; but in this case the corporation had 
concurred, by accepting a new charter, which, it is true, 
they may use as a new grant or confirmation; but in this 
case, having made their elections according to the method 
prescribed by the new charter, it is evidence of their con¬ 
sent to accept it as a grant. Vide 2 Cro. 313. 21 H. 7. 

Also they held the design of the 13 Car. 2 . was not to 
exempt any person from executing or serving in any office 
to -which he was obliged before, but to qualify him for ex¬ 
ecuting offices; for the act intended to discourage dissen¬ 
ters, and not to favour them; whereas, if this plea should 
be allowed, the act would enure to their advantage. 

That the king hath an interest in every subject, and a 
right to his service, and no man can be exempt from the 
office of sheriff, but by act of parliament or letters patent. 
Vide Mo. 111. Sav. 43. 9 Co. 46. 

Lastly, No rfian can take advantage of his own disabi¬ 
lity: No man can plead he is a fool, or non compos; but if 
a non compos is indicted, the judges must acquit him ex of¬ 
ficio , for the king takes care of all such persons; but if a 
man is disabled by judgment to bear an office, he is ex¬ 
cused, nam judicium redditur in inxitum; yet where he 
may remove the disability, as in case of excommunication, 
he shall take no advantage of his disability; so in this case; 
For which reason judgment was given against the de¬ 
fendant (a). 


[a) Han'ison, chamberlain of Lon¬ 
don, v. Evans. To an action for a 
penalty for not serving the office of 
sheriff, the defendant pleaded the cor¬ 
poration and toleration acts; that the 
office of sheriff was within the former 
gpt, and that he had not, within one 


year next before the election, taken 
the sacrament; nor had ever, nor 
could he in conscience take the same, 
of which the electors had notice at and 
before the time of the election ; and 
that by reason of the premises, and 
by force of the corporation act, they 
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were prohibited from electing him to 
the said office, and he was disabled 
and utterly incapable of being elected, 
and thereby the supposed election was 
utterly void. This plea being over¬ 
ruled ia the City Courts, the defend¬ 
ant offlnned a special commission of 
errors, upon which judgment was 
given in his favour ; and on a writ of 
error in parliament, a question was 
put to the judges,“ Whether the de¬ 


fendant was at liberty, or should be 
allowed to object to the validity of his 
election, on account of his not having 
taken the sacrament within a year be¬ 
fore, in bar of the action?** And the 
majority of the judges being of opinion 
in the affirmative, tne judgment given 
by the commissioners’ delegates in fa¬ 
vour of the plea was thereupon af¬ 
firmed. 6 Bro. Pari. Ca. 181. cited 
Cowp. 392. 


COMMON. 


1. REX v. FOX. 

[Mich. 6W.&M.B.R.] 

THE inhabitants of one parish had common appendant 
in certain waste grounds which lay in another parish; and 
the question was, Whether the commoner should pay taxes 
for this, and should be assessed in the parish where the 
waste lay, or in the parish where his farm lay? And it was 
held, that he ought to be assessed where fyis farm lay; for 
it is incident, and will pass by the grant of the farm, fyc. 
So that it is to be considered as a part of the farm, and the 
farm to be taxed the higher. 


Farmer ought to 
be taxed for 
common appen¬ 
dant in the pa¬ 
rish where tne 
farm lies. 

Vide Loft. 77. 
Cowp. 581. 

2T. R. 660. 


2. EMERTON v. SELBY. 

[Hill. 2 Ann. B. R. 2 Ld. Raym. 1015. S. C.] 

REPLEVIN. The defendant avowed for damage- 
feasant in his freehold: Plaintiff pleaded in bar, that he H.raa? prescribe 
was seised of a cottage, and prescribed to have common for ^ mo ^?P‘ 
in the defendant’s land for all beasts levant and couchant, Muage. l i°Bunt. 
as appendant to his cottage. This was held good upon so. s Keb. 44. 
demurrer, for a cottage contains a curtilage, as to this; jj 4 c ’ ^mmy- 
andthe statute dc extcntis manerii says, a cottage contains mou*. 2Bruwni. 
a curtilage, and we will suppose a cottage has at least a HohPm 
court-yard to it Also: a cottage by the statute ought to % jon. 227. 


Condition. 


1691 

^'ves *5 T**B. have four acres of land: And Holt , C. J. said, lie remem- 
f£ Sttve *’ ' bered the trial of an issue, whether levant and couchant, 
before C. J. Hale , who held the foddering of the cattle in 
the yard evidence of Icvancy and coucliaucy. Vide Co. 
Idt. 5. Co. Ent. 649. 


[170] 


6 Mod. 19. 

Post. 364. How 
copyholder shall 
make title to 
common within 
or without the 
manor. Qu. 
Hob. 86. 

Cro. Jae. 263. 
Yel. 189, See 
4 Co. 31. 

3 Salk. 13. S. C. 
1 Lutw. 125. 

N. L. 46. Holt 
146. Lex. Man. 
Ap. 130. 2 Roi. 


3. CROWDER v. OLDFIELD. 

£Hill. 4 Ann. B. R. 2 Ld. Raym. 1225. S. C. but not S. P.j 

COPYHOLDER, that has common of pasture in the 
wastes of the lord out of the manor, has the same as be* 
longing to his land; and if he infranchise the copyhold-es¬ 
tate, still his common remains. To this he makes his title 
in pleading in the lord, viz. That the lord of the manor, 
time out of mind, had common in such a place for himself, 
and his customary tenants. Vide Co. Ent. 9, 20. But 
where a copyholder has common in the wastes within the 
manor, that belongs to his estate; and if the estato^be i in- 
franchised, the common is extinct. So held in this case, 
which see at large, tit. Jeofails. 

61.1.5. 1 Bui. 2. 


CONDITION. 


1. THOMAS r. HOWELL. 

[Trin. 4W.&M. B. R.] 

Condition made ONE devised to his eldest daughter, Upon condition she 

imposiuhie by vwuld marry his nephew on or before she attained the age 
Co. Lit. 206 . a. of twenty-one. The nephew died young, and the daugh- 
4 Mod.667. s.c. ter never refused, and indeed never was required to mar- 
HouJa!’ 319 ‘ r y him> After the death of the nephew, the daughter be¬ 
ing about seventeen, married/. S. And it was adjudged in 
C. B. that the condition was not broken, being become im¬ 
possible by the act of God; and the judgment was after¬ 
wards affirmed in error in B. R. 
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2 . ANONYMOUS. 

[Mich. 9 Will. 3. C. B.] 

CONDITION was to make the obligee a lease for life 
by sqch a day, or pay him 100/. Obligee died before the 5 col'aaT Con- 
day, and adjudged that his executor shall have the 100/. diUon to make 
per Trcby, C. J., and the ground of Laughter’s case was life? or a p»y°him 
denied to be universal. tool. a. dies; 

liis executors 

shall have the 1001. Co. Litt, 222. b. 2 Co. 80. a. Yelv. 17#. Moor 472. 2 Dan. 83. pi. 11, 
K. 3 Mod. 233. 


THORPE ®. THORPE. [ 171 J 

jfPasch. 13 Will. 3. B. R. Rot. 253. Cotnyns 98. S. C. 1 Ld. 

Raym. 235. S. C. 1 Ld. Raym. 662. Pleadings. Lutw. 245. 

3 Ld. Raym. 341.] 

■jtS? an action upon the case, the plaintiff declared of a 
colloquium concerning a mortgage, whereupon the plain- Mod. Casesi &c! 
tiff agreed to release his equity of redemption in two £ 2 -j^Mod.^64. 
closes, and in consideration thereof the defendant promis- j S j d . 454 ’ 
ed to pay him 7 /., and to acquit him of all money due on 2 s«und ; iss,_ 
the mortgage; and that the defendant, in consideration of j^uuwjHs.s.c. 
the said agreement, and that the plaintiff had promised to Nei*. li. 75 . 
perform every thing on his part, promised to perform every hSTss '»6 * 55 ' 
thing on his part. El in Jfacto (licit , that though he had 
performed all on his part, the defendant hath not paid him 
the 7 l. The defendant pleaded, that after the promise 
made, the plaintiff gave him a release of all actions; the 
plaintiff craved oyer of the release, and by the oyer it ap¬ 
peared to be a release of the equity of redemption, and 
hereupon the plaintiff demurred; and the Court held, 
that the plaintiff was not entitled to the 7 /., nor to an 
action for it, until he made a release of the equity of re- Release of all 
demption, and therefore the promise being not broken at not release s * 1 
the time of the release, is not discharged by the release, promise unbro- 
though it be a release of all demands. Vide Cro . 171. " n * orfuturc 
5 Co. 70. And as to the mutual promises, the Court said, 2 tiro 300 . 
they related to an agreement, which makes the released. c^iulisr 
condition precedent (a). And Holt, Chief Justice, laid ' 
down this rule, 

• • 

(a) In the case of Kingston against are mutual and independent, where 
.Pres/oa.cited in Jonay.Berkley,Doug. either party may recover damages 
688., Lord Mansjield expressed him- from the other, for the injury he may 
self to the following effect: There are have received by a breach of the cov- 
three kinds covenants; 1. Such as eRants in his favour, and where it is 
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A. shall do, and 
for die doing B» 
shall pay; the 
former is a con¬ 
dition precedent. 
Far. 11. 


But time fixed 
tor payment will 
vary the con¬ 
struction. 

l.ut.250. 


Condition to be 
construed from 
the intent of the 


parties. 

[ 17 *] 


2 Leon. 211,312. 

3 Leon. 21‘J. 
Cro. Car. 515. 
I.utw. 245. 

Ante 113. 
llob. 41, 42. 


That in executor/ contracts, if the agreement be, tftat 
the one shall do an act, and for the doing thereof the other 
shall pa/, «^c. The doing of the act is a condition prece¬ 
dent to the payment, and the party who is to pay shall not 
be compelled to part with his money, till the thing be 
performed for which he is to pay (o). Vide. 15 Hen. 7. 10 
b. 1 Vent. 177, 214. But upon this rule he took these, 
diversities: 

1st, If a day be appointed for payment of the money, 
and the day is to happen before the thing can be perform¬ 
ed, an action may be brought for the money before the 
thing be done; for it appears the party relied upon his 
remedy, and intended not to make the performance a con¬ 
dition precedent. 43 E. 3. 2, 3. 7 Co. 100. b. 1 Vent. 

147. 1 Sannd. 319. 

2dly, Where a certain day of payment is appointed, and 
that day is to happen subsequent to the performance of the 
thing to be done by the contract, in such case performance 
is a condition precedent, and must be averred in an action 
for the money, and so is 1 Jones 218. to be understood. 
Vide Dyer 76. pi. 30, contra, and 1 Bo. 414, 415. 
these, and some other books which are contrary, are not 
law; for every man’s bargain ought to be performed as he 
intended it: When he relics upon his remedy, it is but just 
that he should he left to it according to his agreement; but 
on the contrary, there is no reason a man should be forced 
to trust where he never meant it: And therefore if two 
men should agree, one, that the other should have his 
horse, the other, that he will pay 10/. for him, no action 
lies for the money till the horse be delivered. Vide Dyer 
30. p/. 203. 2 Mod. 33. was denied. Judgment pro qurr. 

in C. B., and now affirmed upon a writ of error in B. R. 


no excuse for the defendant to allege 
a breach of the covenants on the part of 
the plaintiff. 2. There are covenants 
which are conditions and dependent, 
in which the performance of one de¬ 
pends on the prior performance of the 
other, and therefore till this prior con¬ 
dition is performed, the other party is 
not liable to an action on his cove¬ 
nant. 3. There is also a third sort of 
covenants, which are mutual condi¬ 
tions to be performed at the same 
time, and in these, if one party was 
ready and offered to perforin his part, 
and the other neglected or refused to 
perform his, he who was ready and 
offered has fulfilled his engagement. 


and may maintain an action for default 
of the other, though it is not certain 
that either is obliged to perform the 
first act. His Lordship then procee¬ 
ded to say, that the dependence or in¬ 
dependence of covenants was to be 
collected from the evident sense and 
meaning of the parties, and that, how¬ 
ever transposed they might be in the 
deed, their precedency must depend 
on the order of time in which the in¬ 
tent of the transaction requires their 
performance. 

(a) Vide Ca. temp. Talb. 164. 1 7*. 
B. 645. 1 Boll. 414. 1. 25. to 55. I 
Str. 458,569, 571. 2 Bur. 900. 4 

T. B. 761. , -. 



Condition. 45® 

Vide the case of Callonel versus Briggs, tit. Bargain and 
Sale of Goods, pi. 1. (a) 

(a) Vide 2 Mod. Cas. 68, 381. 5.3d edit. p. 356. 

Com. Dig. Pleader, c. 51. et seq. vol. 


4. PULLERTON v. AGNEW. 

[Trin. 2 Ann. B. R.] 

SCIRE facias against bail reciting a recognizance ta- Toid«mditk» 
ken in the time of the late king William 3., wherein the ^d! whlw'frh 
•condition was, that the defendant should render his body part oi'R; nther- 
j Tiisonce mar. marcsch. dominm regime nunc. It was urged, ^d^rs^Toru* 
that the condition was impossible, and in consequence the derwntu-n. 
recognizance single. Et per HollC.J. Where the condi- Co-jut- ' 
tion is underwritten or indorsed, there that is only void, Haitiuw. 8.C. 
and the obligation is single; but where the condition is 
part of.the lien itself, and incorporated therewith, if the 
condition be impossible, the obligation is void; and the 
Court inclining that it was ill, the plaintiff prayed his writ 
might J>e abated for his own expedition. 


5. ARCHBISHOP OF CANTERBURY n. WILLIS. 

[Mich. 6 Ann. B. R.] 

IN an action of debt upon a bond, with condition to p 0 *t 214 , sis. 
make an inventory, and exhibit the same into the ecclesi- ^tan"Tnven 
astical court before such a day, it is not enough for the de- ton imoThe" 
fendant to plead, that there was no court h*ld, but he must spiritual court 
plead also, that he was there ready, &r., for he must shew ^"defendant, 
he has done all that could be done on his side towards a inWcuse, must’ 
performance. Thus, if the condition of a bond be to levy that°nocoIut d 
n fine in octabis Sand. Hillarii, by which condition the was held, but 
plaintiff is to sue out a writ of covenant, it is not enough 
for the defendant to plead, that no writ of covenant was 
sued out; but he must plead, that he was there ready at 
the day, fyc. and no* writ of covenant was sued out: and so 
if one be bound to pay money to J. S. at a certain time 
Smd place, it is not enough for the defendant to say, that the 
obligee came not, without saying, that he was there ready. 

•- Per Holt, *Chief Justice, in the resolution of this case, 
which see at large, tit. Executors. 

Sauield, Vol. I. 
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CONFESSION 


1. JONES ». ISODIN HAM. 


Verdict for the 
plaintiff set 
aside, and judg- 
jnenl entered by 
confession upou 
the matter of 
the plea. Ante 
1. S.C. 5 Mod. 
310,225. 

Comb. 379. 
Carth. 370. 

Molt 149. Re- 
pleader. Cro. 
El. 318. Mod. 
Cases 2, 3,10. 

3 Cro. 52. 

1 Leon. 78. 

1 Lev. 32. 

8 Lev. 135. 

2 Will. 81. 


[Trio. 3 Will. 3.B. R. 1 Ld. Raym. 90. S. C. Com. 8. S. C.j 

TRESPASS for taking his cattle in A. Defendant 
justified u taking in B. by process with an impossible 
teste , virlute cujus he took them, and traversed the taking 
in A. Upon this traverse issue was joined, and found for 
the plaintiff, and damages assessed. It was objected in ar¬ 
rest of judgment, that this issue was immaterial, for it is 
all one where the defendant took them, since he took them 
without warrant, the process being void; quod Jhii 
sum. It was moved then for a repleader. El per Holt t 
C. J. A reph ader cannot be where there is a trespass con¬ 
fessed. And the verdict was set aside, and a writ of in¬ 
quiry awarded, because the issue being immaterial, the 
jury had no power to inquire of damages: And judgment 
was entered for the plaintiff on the confession, and not 
upon the verdict. Vide Mo. 696. Yd. 89. 1 Cro. 25, 

214. Hob. 327. 2 Ko. 99. 3 Cro. 722, 778, 227, 214. 

445. 2 Cro. 678. 1 Sound. 128. Ray. 458. (a) 


2. STAPLE v. HAYDON. 


6 Mod. l.S.C. 
3 Salk. 121. 
Holt 217. Post 
216. After a 
frivolous plea, 
judgment may 
be entered as by 
confession; 
otherwise if only 
mispleaded. 

2 Salk.579. S.C. 
Mod. Cases 10. 
Hob. 69.1 Sand. 
318. 


j*Trin. 2 Ann. B. R. 2 Ld. Raym. 922. S. C.j 

WHERE the defendant pleads an ill plea, but the 
matter, if well pleaded, might have amounted to a good 
bar or justification, judgment can never be given 
against the defendant, as by confession; but where the 
matter, though never so well pleaded, could signify no¬ 
thing, judgment may in such case be given as by confes¬ 
sion ; as if in case for calling him thief, the defendant 
should justify, for that he received a thief. Ditper HoU 
C. J. in the resolution of this case, which see at large, Til. 
Default (a). 


(a) Vide acc. 1 Bur. SOI. in Str. in any case but where complete jus- 
394. Cowp. 510. It is laid down that tice may be answered. Fide also Str. 
the Court will not award a repleader 873,994. 
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CONSPIRACY. 


DOMINA REGINA ®. BEST & AL. 


[Trin. 3 Ann. B. R. 


2 Ld. Raym. 1167. S. C. 
Entries 33.]] 


3 Ld. Raym. 


INDICTMENT was, That the defendants, intending to 
oppress and defame H., did falsely and maliciously con- 
fi ivc, conspire, meet, and agree falsely to charge the said 
H. to be the father of a bastard-child, of which such a 
woman went big; and in pursuance thereof did falsely 
affirm him to be the father. Upon demurrer it was urged, 
that H. might be the father, because it was not averred 
that he was not the father. It was agreed by the Court, 
Ts't, That several people may lawfully meet and consult to 
prosecute a guilty person; otherwise if to charge one that 
is innocent, right or wrong, for that is indictable (a). That 
so it is here, that the conspiracy is the gist of the indict¬ 
ment, and that though nothing be done in prosecution of 
it, it is a complete and consummate offence of itself; and 
whether the conspiracy be to charge a temporal or eccle¬ 
siastical offence on an innocent person, it is the same 
thing. 2dly, It need not be averred that II. is innocent, 
for it is said, that the defendant did falsely affirm him to 
be the father, and innocence is to be intended till the con- 
traryappeurs (b). Vide 2 West's Prec. pi. 102 . 42 E. 3. 

14. The venue must be where the conspiracy was, not 
where the result of the conspiracy is put in execution: 
And confederacies are one of the articles in the commission 
of oyer and terminer , to be inquired of. 


Holt 151. S.C. 

Conspiracy, tW 
nothing be dona 
in pursuance of 
it, is an offences 
and that whether 
it be to charge 
with an offence 
temporal or ec¬ 
clesiastical. 

8 Mod. 321 .S.C. 
Mod. Cases 137- 
169, 185. 

2 Mod. 152,300. 

9 Co. 53. 

Hob. 219. 

1 Keb. 233, 254. 

2 Keb. 59. 

1 Vent. 304,305. 


Confederacie* 
one of the srti- 


a) 3 Bur. 1320. Bl. Re. 368. necessary to allege that defendants 
\b) R. 2 Bur. 993. That it is not conspired falsely to indict, fife. 


CONSTABLE. 


■port 380. Rep. 
A. Q- 43. S. C. 


Constablcchosnn 
ml the leet ,bouiul 
to serve under a 
penalty, but that 
cannot be dis¬ 
trained for with¬ 
out express cus¬ 
tom. 

5 Mod. 127. 

1 Mod. 13- 

2 Salk. 502. 

1 Roll. Abr. 535. 
pi. 1,2. 1 Roll. 
Abr. 541. pi. 5. 

1 Bulst. 174,176. 
Comb. 350. S.C. 
Skin. 635 
Holt 187. 

Cases B. R. 87. 
Lilly Eutr. 369. 


THE high constable was an officer at common law be¬ 
fore the statute of Winlon , as well as petit constable, and 
they arc officers to the justices of peace, as the sheriff is 
to the court of King's Bench. Per Curiam , in the case of 
the Queen and Wyat, which see tit. Indictment. 


1. FLETCHER r. INGRAM. 

[Hill. 8 Will. S. B. R. Intr. Mich. * 7 Will. 3. Rot. 107. 1, 
Ltl. Rayra. 69. S. C. with other points.] 

REPLEVIN for taking his mare; the defendants made 
conusance, that the locus in quo is within the manor of 
Shewslon , where there is a court-leet, and that the jury of 
the said leet, time out of mind, have chosen one of the in¬ 
habitants within the manor to be constable, and that the 
person so chosen, by the said custom, is to serve, or forfeit 
a reasonable penalty, to be imposed by the jury at the 
said leet; that the plaintiff vras elected accordingly, and 
ordered to take upon him the office under the pain of 40s., 
and thereof hud notice, but neglected; which was pre¬ 
sented at the next leet, and he had thereby forfeited 40 s., 
for which the defendants, as bailiffs to the lord, took the 
distress. Et per Cur. (upon demurrer) : Of common right 
the constable is to be chosen by the jury in the leet, and if 
the party chosen be. present, and refuse, the steward may 
fine him; if absent, the homage must present his refusal at 
the next court, and then he shall be amerced; also if the 
party chosen be present, he shall take the oath in the 
leet: if absent, before the justices of the peace, who still 
administer the oath to him as conservators of the peace at 
common law: But a custom ought to be alleged for dis¬ 
training for the penalty; and judgment was given for the 
plaintiff. 



Contempt. 
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H. CASE OF THE VILLAGE OF CHORLEY. 

[Trin. 11 W. 3. B. R.] 

THE village of Charley having no constable, the jusfi- 
ecs of peace, by order of sessions, appointed one to serve 
there. Et per Holt, C. J. A constable may be chosen in 
the tourn or leet. A village and a constable are correla¬ 
tives, but a hamlet has no constable. The justices have 
all along exercised a power of appointing constables, and 
• we will intend they have a sufficient authority for it; hut 
the stat. 13 14 Car. 2. c. 12. gives them authority to do 

it only in the particular cases therein mentioned. And as 
*J,o the authority of a constable out of his parish, the C. J. 
said, that if a warrant be directed to the constable by 
name, (a), commanding him to execute it, though he is not 
compellable to go out of his own precinct, yet he may if 
he will, and shall be justified by the warrant for so doing; 
hut if the warrant be directed to all constables, <£/r. gene- 
vai.!y.. it shall be taken respectively, and no constable cun 
gxecute the same out of his precinct. 

• JY. B. Hill. 11 TV. 3. held so likewise in the case of the 


Sessions of the 
pence may ■,p- 
Jioi-il a constable. 
Holt 153. S. C. 


[176J 


2 Jon. 212. 

R. p. R R. 
temp. Ha; <1.282. 

If a w arrant be 
•lirrrti 'l to a 
constnbi'- by 
•itiin ., :«■ m»v 
CMTIItf it OUt Of 

hi- precinct. 
OuUi 78. 

5 Mod. 81. 


King and Chandler. 


Ld. Raym. 54G. 


(a) In the case of K. and Chandler, 
Lord Raym. 54Q. Holt says, “ !f a 
Justice directs his warrant to a parti¬ 
cular constable, he may execute it out 
of his district,” without saying a par¬ 
ticular constable by name; and the edi¬ 
tor submits that it is not requisite to 
insert the personal name; for that 


would be merely making it the case 
of a special constable. In point of 
practice, it is not usual to direct a 
warrant to a constable by his proper 
name, in order to authorize Ins exe¬ 
cuting it out of his district Vide 
Wallace v. King, 1 H. Bl. 1 S.Blatchet 
v. Kemp, note ibid. 


CONTEMPT. Vide Title Attach¬ 
ment.. 


TOLER’S CASE. A n , te ™ s c - 

Holt 153. 

[Pasch. 12 Will. 3. B. R. 1 Ld. Raym. 555. S. C."] 

A. an infant sued a writ of appeal against B ;i> heir The writ and 
to C., for the murder of C., and 1). was admiMed as 
prochein amy to A. *after the writ was sued out, and before to^eXection 


m 


Continuance and Discontinuance. 


of the proehcta was retomable. At the day of the retorn the Court 
ttwMnfknt." was moved, that the sheriff might return his writ. The 
under-sheriff in his excuse shewed the Court, that the in¬ 
fant who was plaintiff, with some others his relations, 
came to him, and required him to deliver back the writ 
to them, and that he did deliver it accordingly: And it 
was insisted that it was common for them to deliver writs 
back to the party when he desired it; and though the 
plaintiff was an infant, yet an infant might recal the writ, 
for an infant may disavow his guardian. 2 Bulst. 59. 
And he may disavow his suit. 1 Ro. 283. Holt C. J. 
contra . The suit is subject only to the direction of the 
guardian, and so is the writ. The infant can no more 
dispose of the writ than he can prosecute it, and he ha? 
no more power over it out of court than in court. It is 
true, upon the return of the writ the infant may be non¬ 
suit; and if he appear, he may be nonsuit after appear¬ 
ance, but then appellee shall be arraigned at the suit 
of the king. So if an infant comes in and disavows the 
riftl suit, the Court may discharge the guardian; and yet that 
Sheriff fined and is strange, for to enter a retraxit is error: but supposing 
committed for the Court might have done it, what is this to the under¬ 
tint? writ of" sheriff? How comes he to take upon him to judge of it? 
appeal to him. He has delivered the writ without authority, and this is a 
contempt. Et per omnes justic. prater Tvrton , The under¬ 
sheriff was fined and committed, notwithstanding his clerk 
in court offered to undertake for the fine. After this the 
Court of Chancery was moved for a new writ of appeal, 
but it was denied, (ul audivi ,) for the year and day were 
elapsed, upon a solemn hearing before Sir Nathan IVrighl , 
the Master of the Rolls, Treby, C. J., and Powell, J., and 
Ward , C. Baron. 

t* 


CONTINUANCE AND DISCON¬ 
TINUANCE. 


1. BISSE ®. HARCOURT. 

[Pas. 2 W. & M. B. R. Intr. Hill. ult. Rot 217.] 

Wrong prayer of INDEBITATUS assumpsit. The defendant plcad- 
jj gy ed an attainder of high treason in disability. The 
dramtinuance* plaintiff replied a pardon prout per exemplification , inde t frc. 


Continuance and Discontinuance. 

(which was held good,) et per judicium Hr dampna sua. To 
which it was demurred, and held, that there was a discon¬ 
tinuance by the misconclusion of the replication; for an ill 
prayer of' judgment is as none. This case is cited in Bon¬ 
ner v. Hall , 1 Ld. Raym. 333. 


2. WALWIN v. SMITH. 

[Trin. 3 W. & M. B.R. Rot 361.] 

.DEBT was brought upon a bond, in the court of the 
corporation of Hereford. , conditioned to perform arti- 
,ch*s. The defendant pleaded performance. The plain- 
Jiif replied, and assigned a breach, whereupon issue was 
joined. And then there was an entry, that the mayor was 
removed and smother chosen, but no day was given to the 
parlies, nor any court held; but after this a venire was 
awarded, and the issue tried. Upon a writ of error 
brought in B. R. it was objected, that the stat. 32 H. 8. 
\. 30. did not extend to inferior courts, and that it helped 
only discontinuances of pleas or process, and not of the 
court. But per Holt , C. J. It is a remedial law, and shall 
be cotft-trued to extend to all discontinuances, and that as 
well in inferior as superior courts; and indeed inferior 
courts have most need of such assistance. Gregory's case, 
whirl! is of a penalty given by statute to be recovered in 
any court of record, which must be taken strictly for those 
at Westminster , differs; for that is a penal law, and the 
courts at Westminster are those which the king's attorney 
general attends. 


3. MOOR v. GREEN. 

[Mich. 6 W.& M. B.R.] 

IN debt upon a judgment brought in Trin. term, the 
defendant imparled till Mich, term, and then pleaded in 
bar, that the plaintiff die Lunas prox.post fest. Sti. Martini 
was outlawed; to which the plaintiff demurred, ft was 
urged, that the ©tftlawry was mesne between the action 
brought and the plea pleaded, and that all matters in dis¬ 
charge of the action, wliich happen after the action 
brought, ought to be pleaded puis darrein continuance. Vide 
• Yeh . 140. . But the Court compared this to the common 
can.' of a judgment confessed by an executor after an action 
brought, which is never pleaded puis darrein continuance , 
but as this case is. And in these cases the time of the out¬ 
lawry, and the lime of the judgment, and when it was, ap¬ 
pear in themselves. . 
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8 Mod.281. S.C. 
1 Show. 155. 
Carth. 126, 137. 
Vide pa. 211. 
Rast. Entr. 663. 
b. 681. Co. Entr. 
160. 


Carth. 206. 

S. C. Holt 155. 
4 Mod. 86. 

Stat. 32 H. 8. 
c. 30. extends 
to all disconti¬ 
nuances, as well 
of court as pro¬ 
cess, in inferior 
as in superior 
enuru. Carter 
51. contra. 

2 Saund. 258. 


[1783 


5 Mod. 11. S.C 
Outlawry of 
plaintiff between 
action brought 
and plea pleatMM 
need not be ^ 
pleaded puis 
darrein conti¬ 
nuance. Lut. 6 , 
1178. Com. 

Dig. Abatement, 
1. 24. 1 vol. 3d 
edit. pa. 97. 
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Continuance and Discontinuance. 


4. PRICE r. PARKER. 

[Pas. 8 Will. S. B. R.] 

I Ley. 48. Dis- UPON a motion to discontinue upon payment of costs, 
Je"v<Tof the by the Court held, that after a general verdict there can be 
Court lUHvhr no leave given to discontinue; for that would be having 
dh-Ti S otatw er * as ma ". v new trials as the plaintiff pleases: but that after 
gemr«i . i Lev. a special verdict there may, because that is not complete 
and final; but in that case it is a great favour. The same 
l Siil. 60,84, point was so ruled inter Reeve and Geldings Pas. 5 6 

sob. i Mod.’is, iv. & M. R. R. (a) 

41. 2 l)aiv. 

156. 1 Sauml. 23, 339. 2 Sauml. 73. Far. 5. 


(a) Leave to discontinue after spe¬ 
cial verdict will not be given in a hard 
action, Boucher v. Lawson, Ca. It. R. 
temp. Ld. Hard. 194. Nor to let in 


proofs in contradiction of the former 
verd ict, Iioe,ex dem. Gray v. Gray, 2 /it. 
Rep. SI5. Vide Carth. 86. Com. Dig. 
Plead. tV. 5. 5 vol. 3d edit. pa. 540., 


5. BARBER r. PALMER. 


Plea puis tier- 
rein continuance 
is a waiver of the 
bar. Cases 1$. It. 
639. S. C. 


[Trin. 13 Will. 3. B. R. 1 Ld. Raym. 693. S. C.] 

IF after a plea in bar the defendant pleads a plea puis 
darrein continuance , this is a waiver of bis bar, and no ad¬ 
vantage shall be taken of any thing in the'bar(A). 


(6) Cro.El. 49. Yelv. 181. Preem. 252. liull.JST.P. 309. 


[ 179 ] 


Ante 94. If a 
plea to the whole 
answerslmt part, 
it is demurrable; 
f a plea to part 

€ Wei’S but part, 
plaintiff must 
e judgment 
for the I’est. In¬ 


fra, pi. 9. 3 Lev. 
40, 55. Post, pi. 
9. 1 Sannil. 268. 
2 San ml. 73, 
tic. Far. 124. 

2 l.ut. 1218. 

S. C. N. 1- 384. 
llolt 561. Vide 
Woodward v. 
{tobiusun, 1 Str. 


6. WEEKS v. PEACH. 

[Micl}, 13 Will. 3. B. R. 1 Ld. Raym. 679. S. C.] 

REPLEVIJY for taking chattels in quodam loco vo¬ 
cal. A., ac tliam in quoelom al. loco vocal. B. The de¬ 
fendant avowed the taking in praidicl. loco in quo, frc., for 
that such a one was seised of the locus in quo, $t. To this 
the plaintiff demurred. Et per Cur. The locus in quo re¬ 
lates only to one place, so that there is a discontinuance, 
the avowry not being an answer to the whole declaration; 
and this difference was taken per Holt , C. J. If a plea begin 
with an answer to the whole, hut in truth the matter 
pleaded is only an answer to part, the whole plea is naught, 
and the plaintilf may demur; hut if a plea begin only as* 
an answer to part, and is in truth hut an answer to part, 
it is a discontinuance (c), and the plaintiff must not demur. 

(c) R. acc. Ld. Raym. 231. Str. 302. 



Continuance and Discontinuance. 


m 


but take his judgment for that as by nil (licit; for if he so* Vincent 
demurs or pleads over, the whole action is disconti- Kaym!ne. 1 ^ 
nued (a). Peers v. Hen- 

' mints, 2 lid. 

Raym. 841. 7 Mod. 121. Cilb. C.B. 62,155. 

(a) By the report in Lord Ray- being after demurrer; but such amend- 
Ki ond, it appears that the defendant merits are now allowed on payment of 
moved for leave to amend by insert- costs, 
ing loci for locus, which was denied. 


7. CURLUIS r. PADLEY. 

'Pas. 2 Ann. B. R. 2 Ld. Raym. 872. S. C. called Curlew* 

is and Dudley.j 

IN debt , the declaration was of Michaelmas term, and the Continuance# 
plea-roll of Easter, and no continuance entered; and this j^^tin the 
upon demurrer was showed to the Court as a discontinu- ptea-rori is made 
4 inee; bu,t they said, The practice is never to enter contin* up- 
uances till the plea-roll be entered up, though the declara¬ 
tion be of four or live terms standing. 


8.. TURNER r. TURNER. 


[Pas. 2 Ann. B. R. 2 Ld. Raym. 856. S. C.] 

IN debt upon a bond the defendant pleaded a compo¬ 
sition; and this being argued several times at bar upon 
demurrer, at last the Court gave a rule for judgment, nisi 
causa. And being stirred again, the former rule was made 
absolute. The next day Mr. Montague m6ved to discon¬ 
tinue, alleging, that this was a sham plea, and no such 
composition ever made, and cited 1 Sound. 39. 23. 2 Saund. 
73* But per Holt, C. J. After a rule nisi, and then a per¬ 
emptory rule for judgment, it was never done. The rule 
of the old books was, if after an exception was stirred, and 
the Court had given their opinions, the plaintiff w ould be 
so hardy as to demu^, he must do it at his peril, and so it is 
here (b). 


Plaintiff cannot 
discontinue after 
rule tor judg¬ 
ment tor the de¬ 
fendant. 1 Lev. 
292, 48, 298. 
Vide pros. Pag. 
ante. Holt 15(j. 
S.C. Lilly 
Eut. 13. 


(b) Plaintiff cannot move to discon- judgment, as in case of a nonsuit; 
tinue after defendant has moved for Barnes 31G. 

• • 

Salkeld, Vol. 1. 


31 
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Continuance and Discontinuance. 


Ante, pi. fi. Far. 
24. Carter 51. 
Plea to part, if 
plaintiff do not 
lake judgment 
for the rest, 
makes a discon¬ 
tinuance. 


Several liars 
may be pleaded 
tosivevai par¬ 
cels of a debt on 
bond. 8 Lev. 
40, 55. Ante 
94. 179. Far. 
♦24. 1 Lev. 48. 

2 Lev. 113. 


0. MARKET v. JOHNSON. 

[Hill. 3 Ann. B. R. £ Ld. Raym. 1121. S. C. 11 Mod. SC. 

S. C.J 

DEBT upon a bond of 400/. (lie defendant as to 
225/. para'll, de pr(edict. 5001. pleads payment: tlvc 
plaintitf demurred. El per Cur. This is only a plea to 
part; lor in debt upon a bond a man may have several 
pleas in bar; as suppose the plaint ill' sues as executor, the 
defendant may plead the release of the testator tor part, 
and for the residue the release of the plaint ilf: So a man 
as to part may plead payment, and as to the rest an ac¬ 
quittance; then there being no answer as 1.o the re-ulue. 
here is a discontinuance for the residue; and the plaintifl 
should have taken judgment by nil dicit (a). El tiola, 
Tliis was in Hilary term, and the plea w as delivered in 
Michaelmas, but made up as of Hilary, which being ob¬ 
served, the plaintitf took judgment still, and the Court, 
held he might do it; and it was said, that though the 
plea was delivered in Michaelmas, yet it being only a plea 
to enter, it might be entered as of Hilary , and so trick for 
trick (6). 

Vide Co. En. 14 2, In debt upon a bond there is issue 
joined as to part, and demurrer joined as to the rest, both 
are continued for a long time by Cur. udvisarc vutt, <$"<'. at 
last a discontinuance is recorded, viz. record a tur per Cur. 
such a day of May, term. Pas. anno, fyc. quod illudplacitum 
non hahcl ultra octabas sci. Ili/arii. 


(a) Vide references to pi. 6. 155,160. Vide Ld. Raym. 231. Str. 

Qj) R. occ. on both points, Ld. 303. 

Raym. 716. acc. Giib. C. 'li. 62, 


10. REGINA v. TIJCHIN. 

Vide this case, Title Amendment, pi. 14. 
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CONVICTIONS. 


l. DOMINA REGINA ®. DYER. 

[Trin. 2 Ann. B. R. 2 Ld. Raym. 1406. cited.^ • 

DYER was convicted on the stat. 7 Jac. 1. c. 7. for buying 
embezzled yarn, end it set forth, Whereas complaint had summons neces- 
been made unto A. and B., 6/c. And whereas the defendant sary in summary 
was summoned to appear before them , and by virtue thereof did ^^p'jefend- 
appeur on Tuesday the 17ih day of April 1702, &c., it was antHupearswith- 
objected, that there was no such day as Tuesday the 17th Mo^Caseaf&c 
day of April 1702; and indeed the 17th day was Friday , 37 s.’ ’ 

so that .the time of the summons being impossible, it was 
the; same tiling as if there had been no summons, and a 
summons was necessary. Vide 2 Buis. 48. 9 II. 6. 44. 

P/o. $ 1. Dy. 96. Ray. 192. 2 Jo. 50. 12 II. 7. 12. 

El per Cur. Upon the complaint the justices ought to 
make a memorurulum and issue a summons, and if the 
party will not, appear, or cannot be found, he may pro¬ 
ceed. In the principal case it is manifest there could be Where the time 
no such day, and therefore he could not appear there- is 
upon; and when one day is set forth, his appearance on mous. 
another cannot be intended; Therefore the conviction 
was quashed (a). 

(a) But if the defendant actually summons. K. and Johnson, Strange 
appears, it cures every defect in the £61. Boscawen on Convictions, 58. 


2. DOMINA REGINA t>. BARNABY. 

QTrin. 2 Ann. B. R. S Ld. Raym. Entries 35. 2 Ld. Raym. 

900. S. C. Comyns 131.]] 

ON a certiorari was returned a conviction upon the 43 In wmvictknw on 
El. e. 7., setting forth, Whereas complaint has been made number ami na- 
nnto vs, itfr. by Sir R. B. that the defendant in the night- n«e of the tree* 
tfmc cut down divers lime-trees of the said. Sir R. B., <$'c. the £ g®|k. 2 * 7 . Sjc* 
justices awarded that ho should pay so much for damages. Vide Bia. nip* 
The defendant was styled gentleman in the order, and it g^fg^ 10 ' 
was objected, 1st, That a gentleman was not within the 
statute which spetfks of vagabonds and such base people, 
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Convictions. 

and inflicts a base punishment, vis. whipping, which the 
law did never intend for a gentleman. 2dly, That the 
conviction is uncertain, for want of shewing the number 
of trees. 

Curia. To the first, Whether the defendant be a gen¬ 
tleman or not, is not material; for if a man of quality 
will do a base or mean thing, there is no reason or justice 
why he should be exempted from the punishment: the 
quality of the offender is rather an aggravation than a 
lessening of the offence. To the second, the number as 
as'well as the nature of the trees should be expressed, for 
this is like an action of trespass in this respect, that the 
plaintiff is to recover damages, of which the number and 
nature of the trees is to be the measure; and if an action 
of trespass shall hereafter be brought for these trees, this 
conviction ought to be a plea in bar. 3dlv, The defend¬ 
ant in this case pretended he had a title, and offered to 
plead it to the conviction, as was done in 3 Cro. 821. and 
in 5 Co. St. Johns case. Powell, Justice, held, that could 
not be done, for if the defendant had title, and the property 
was in question (a), then the justices had no jurisdiction, 
and then he is not without remedy; for he may have h'is 
action on the case against the justice, or him that executes 
the sentence. On the other side, if the justices had a ju¬ 
risdiction, we have no power to question their judgment, 
and this is a new thing without precedent. Powys and 
Gould agreed. Holt , C. J. contra, (who indeed started this 
point,) that St. John's case was a precedent for this way of 
pleading to a conviction, and that it was and must have 
been done so there, or else the point of the dagger could 
not have come in question. He said it was as reasonable 
to falsify the proceedings before the justices in this man¬ 
ner, as by an art ion against them; and as to what Powell 
said of a remedy by action, he answered, that if this order 
were confirmed, no action would lie against the justices, 
or him that executes the sentence, for then it is supported 
by the authority of this Court; and he said it was hard 
that this Court should by their judgment give an authority 
to that which ought not to have been done. Note, It w'as 
said the record of St. John's case was not to be found. 
The conviction was quashed upon the second point. Scd 
yumre, if he proceeds without ground, and makes a good 
order. For B. R. is not judge of the fact, but the law 
upon the fact. 

(a) The defendant in this case pretended he had title (1). 


(1) Rex v. Speed, 1 Ld. Rnvni. SS3. Per colour of right by mistake. Vide Kinnerslqy 
Holt, No person might to he convicted under a v. Orpe, l>oug. 517. 

^atute against killing deer who acts Under a 
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3. DOMINA REGINA ®. KING & AL. 

CHill. 10 Ann. B. R.] 

A CONVICTION for deer-stealing was removed against 
A. and B., wherein judgment was given that each should makwV"^- 
fdrfcit 30 /., and it was objected that there ought to be feiture several 
but one 30/. forfeited: Sed non allocatur , for the words Uet\ 1 'rnem” 36 & 
of the act are, that they shall respectively forfeit 30 L Cro. s. c. 

El. 400. Mo. 433. Noy 60. And this penalty is not jn 
nature of a satisfaction to the party grieved, but a pun¬ 
ishment on the offender; and crimes are several, though 
jdebts be joint (a), which per Powell distinguishes this from 
the rase of Partridge and Naylor in Cro. El. 480., and 
Noy 62. 

(«) The principle to be attended to 
in cases of this nature is stated as fol- 
. lows, by Lord Mansfield, in Rea; v. 

'Clarice, Coup. 610, 612. “ Where 
the offence is in its nature single, and 
cartnot be severed, there the penalty 
shall be. also single; because, though 
several persons may join in committing 
it, it still constitutes but one offence. 


But where the offence is in its nature 
several, and where every person con¬ 
cerned may be separately guilty of it, 
there each offender is separately liable 
to the penalty, because the crime of 
each is distinct from the offence of the 
others, and each is punishable for his 
own crime.” Vide Rex v. Bleasdale 
and another, 4 T.B. 809. 


Vide plus, Title Indictment, &c. 


CONUSANCE OF PLEAS. Vide 

Title Courts Inferior. 


COTTEN V. JOHNSON. 

[Hill. S W. & M. C. B.] 

IN trespass and ejectment for lands in A. in the isle of 
Ely, after non cut. pleaded, a suggestion was entered, quod without the m- 
t mil Ins justiciarius vel minister domini regis insulam illam in- ent dedirt, or 
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gredipotest ad altquam jurat. extra , &r. and so prays a venire 
to R. the next village in the county of Cambridge. Et 
quia videtur justidariis rationi consonum conccditur , frc. And 
it was objected, that the nienl dedire, i. c. quia def. hoe non 
dedicit , or else the confession of the defendant, should have 
been entered, and that so are the precedents. Curia: 
Either way is good. If it be not true, you may bring 
error; if it be true, then it is right. 


2. FOSTER v. MITTON. 

[Hill. 10 Will. S. B. R. l Ld. Raym. 427. S. C. named Foster 

v. Hexam.j 

SERJEANT Wright came into court and demanded 
conusance of pleas for the bishop of Ely, in an action of 
trespass quare clausum frcgit , which was pending in this 
court, being removed hither by certiorari: And first of all, 
the warrant of attorney under the bishop’s seal, in Latin , 
was read, and then the record of the plea, as it stood - said 
the record w r ent on, Et modo ad kune diem, vcnil^episcip. 
Elicnsis per J. S. attorn, suum. El pet. cognition. quia 
dicit , that the place where, &rc. is within the liberty of the 
bishop of Ely, and that alias scilicet Mich , 20 E. 3. B. R. 
Rot. 34. in trespass, assault and battery, and Ilill. 21 E. 3. 
Rot. 21. B. R. in trespass quarc , frc. and Ilill. 1G «$r 18 Car. 
2. Rot. 229. B. R. in trespass and ejectment, and in 33 
Car. 2. Rot. 151. trespass, assault, and battery, this priv¬ 
ilege was allowed, and so prays his privilege habendi cog- 
nitionem , and then the entry went on, et. qiutsilum esl of the 
defendant si quid dicere queat quare , Sire, super quo allocatur , 
fire, and then day is given upon the roll to the parties at 
Ely , &c. Et dictum cst%. cpiscopo quod in caitcris just ilia Jial. 
The two last records were produced in court: but because 
the old records were not produced, and it was the last 
day of the term, it was adjourned. Holt, Chief Justice, 
doubted as to this sort of pleading, for he said, the true 
way of pleading was to allege an immemorial usage, and 
then also produce the allowance in E. R. or in eyre; 
for such privilege lies not in prescription, but in grant:. 
And because, if the charter were before time of memon, 
viz. before 1 R. 1., the said charter could not be pleaded; 
therefore, by the stat. de quo warranto 6 E. 1., y-ou may 
lay a usage time out of mind, which is an argument o ‘ an 
ancient grant, and shew the allowance. But without such 
usage the presumption of law fails; Vide. Kcilw. 189, 190. 
1 Sid. 103. and in that case you ought to shew youj* 
patent. 
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This was moved again in Trinity term, and Holt , C. J. The record of 
asked for the record of E. 3, and they had only a copy 
thereof; whereupon he said, that the record should have c,-<t. 8 km. 
been produced, for the entry is inspect, record, fyc. Also 51 » 239 ‘ 
he said, there was no need to plead several allowances; it 
was enough to plead one, and rely on it. 

3. CROSS v. SMITH. 

Vide this Case, Title Certiorari. 


COPYHOLD AND COPYHOLDER. 


1. DUDFIELD ». ANDREWS. 

[Trin. 1 W. & M. C. B. Rot. 760.] 

STEWARD of a copyhold manor may without cus- steward of» 
tom take surrenders out of court, for he hath the co P>hohi manor 
power of the lord, and the lord may do it: But why not renders outof 
out of the manor, since it is granted he may out of court; the manor, 
and it may be convenient, but can be prejudicial to no 3 BuUt!* 239 . 
body. Vide 2 Cro. 526. 1 Leo. 227. con. 1 Inst. 59. 1 Ro. 1 Leon. 289. 
500. There are two sorts of customs, viz. general 52 ^ 7 °'^‘\ br ‘ 

throughout all manors, which the Court takes notice of; Cm. jac. 403 . 
particular, which must be pleaded. Et per tot. Cur. There 
is as much reason, that the steward should take surrenders pi. 3 . ' 
out of the manor as the lord, and that he should do it out 
of the .manor as out of the court (a). 

(a) D. acc. Ilarg. Co. Lit. 59. n. 6 . tom that the steward shall not take 
In T ukeleif v. Hawlcijts, 1 Ld. Rayrn. surrenders out of the manor, is void. 
76, it was said per Curiam that a cus- 
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2. GLOVER v. COPE. 

[Mich. 3 W. & M. B. R. Intr. Pas. ult. Rot. 267-] 

f*ER Curiam , The surrenderee of a copyhold reversion earth. 205 . 
may bring debt or covenant against the lessee within 
the equity of the 32 fd. 3. cap . 3, for it is a remedial law, Surrenderee of 
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ocfwhoid »with- and no prejudice can arise to the lord; and whether he iifr 
thein the per or in the post, is not material; for a bargainee 
c. 3. a Lev. m ay maintain covenant within this statute, and yet no 
Hob. 76 ™" 24 doubt but he is in the post, and Yelv. 222. was a hasty re- 
3 Lev. 326. solution; and Hob. 178. only an extrajudicial opinion. 
Comb ^185 305 Judgment for the plaintiff. JYota, The words of the act 
Holt 159 . ‘iDan. are, no person being a grantee or assignee of any reversion » 

241. pi. i. 

3. BENSON *. SCOT. 

[Pas. 5 & 6 W. & M. B. R.] 

earth. 275. IN ejectment a special verdict was found, viz. a custom, 

3 that the tenants of the manor having a mind to alien, 

Admittance re- might surrender into the hands of two copyholders, fyc. 
der S and sun-en - ^ lut Scot, being a copyholder in fee, did surrender, fyc. to 
derec’s title be- the use of the plaintiff in fee, and died, leaviug his wife, 
tfience ™ 1 1 inst w ^° claimed her free-bank by the custom, and at the next 
59 e ' b. 3 Jiuist! court the surrender was presented, and thereupon the 
219 >‘ cro'car admitted; and the question being, Whether the 

IS Gor"nb. ar ” surrenderee, or the wife for her frank-bank, should have 
233 . Skiu. 40C. these lands? It was adjudged for the plaintiff; for the 
wife’s title does not commence till after the death of the 
husband, and then only to those lands of which he died 
seised; but the plaintiff’s title began by the surrender; for 
the admittance relates to that (a); and that the case of two 
joint-tenants, 1 Inst. 59. b. rules this case. 

(a) R. acc. 4 Bur. 1961. 12. also tance, is entitled to free bench. Vide 
5 Bur. 2785. That the widow of a 2 Wils. 16. 1 T. R. 600. 
surrenderee who died before admit- 


4. BRITTLE r. DADE. 

[7 Will. 3. C. B. 1 Ld. Raym. 43. S. C. named Brittle v. 

Bade.] 

Ancient dc- EJECTMENT. The defendant pleaded, that the land 
mesne. was held of the manor of D. which is ancient demesne. 

The plaintiff replies, quod bene verum est , that the lands 
aforesaid are held de decano <£r capitulo de Wigornta ut de, 
manerio , fyc. which is ancient demesne, but that the lands 
Sur. 1046. are copyhold-lands: The defendant rejoins, ex quoprccd\ct. 

the plaintiff cognovit the lands to be ancient demesnejf: is 
no matter whether they are copyhold or irank-fee. PIa/> 
tiff demurs. El per Cur . 
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1st, The replication is repugnant, for lands held ut ile Copyhold land* 
manerio must be frank-free; for copyhold lands are parcel 
of the manor, and cannot be held ut de manerio; and there- held ut <le mau* 
fore the replication, by saying they are held ut de manerio, cri °- 
and yet they are copyhold, is repugnant. 

2dly, The rejoinder is naught; for if they be copyhold, 
an ejectment lies: 1st, Because copyholds are of so base 
a nature, that a writ of right will not lie. N. B. 12. as Writ o f right 
2dly, It would be inconvenient, because copyholds are huid!°AntcM y ” 
parcel of the demesnes of the manor, so that if they are 
triable in the lord’s court, the lord might be judge and 
party; and therefore per Trtby, C. J., Tiie jurisdiction of 
. the lord’s court extends to land holden of the manor only, 
and not to land parcel of the manor. Judgment quod 
breve cassetur. 3 Lev. 405. 


5. EASTCOURT z>. WEEKS. 


[Trim 10 Will. 3. C. B Rot. 355.] 

‘.EJECTMENT on the demise of Anne Eastcourl; a spe- Cause of forfei- 
cial vtydict was found, that the lands in question are copy- ^descend 
hold, parcel of the manor of Newton, and that William to the heir. 
Weeks was copyhold tenant in possession for life, and Sir 
William Easlcourt lord; that Sir William died, and the i Bulst. 190 ”. 
manor, be. descended to his two sisters, Mary and Anne: 

That Weeks suffered his house to be ruinous, and made a s' c. n. l. 246 ! 
lease of his copyhold for ten years;'and that Mary died, } 1 1 '' r< £ m y^ 6 ' G3 
per quod all descended to Anne her sister and heir; that * n ‘, * 1 
Weeks died, and his wife entered claiming her widow’s line v. Heilicr, 
estate, and that Anne entered for the permissive waste of 
the husband, and his lease for ten years without license. 

El per Cur. It was admitted in this case, that these were 
both causes of forfeiture; but the question was, Whether 
the plaintiff* could take advantage of this forfeiture. Et 
per Powell, At common law the heir was entitled to take 
advantage of any causes of forfeiture in the time of his 
ancestor, but waste and cessavit; waste he could not, be¬ 
cause it is a personal wrong, which dies with the person; 
cessavit he could not, because the tenant by the statute has 
liberty to save himself by tender of arrears, which are not 
due to the heir, but to the executors. In all other cases 
tJte estate determines by the act of forfeiture; and though 
•th\ tenant* hold in possession, it is a disseisin to the lord, 
if ;le will. 1 Ro. 508. 1 Inst. 59. Godb. 47. 1 Inst. 233. 


F'/z. Trespass 254. 1 Jones 136. Palm. 438, 439. And 

tins election of making it a disseisin being annexed to the 
inheritance descends to the heir. Noy 57. 1 Leon. 242. 

1 Inst. 63. 1 Ro. 508. And where there are two copar- 

Salkeed, Vol. I. 32 
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ceners, and one will take advantage of a forfeiture, and 
the other not, there must be an apportionment. 1 Inst, 
355. Keihrey 105. 

Trcby C. J., JVevil and Blencow held, that the continu¬ 
ing in of the tenant after forfeiture was no disseisin at 
election of the lord. It was admitted, that if tenant for 
years or life make a feoffment or levy a fine, it is a for¬ 
feiture, and also a determination of their estate and a dis¬ 
seisin ; but if tenant for years make a lease for a longer 
te r m than he has, they held it no disseisin nor forfeiture, 
because it is only a contract between him and his lessee, 
which does not operate on the interest of the lessor to 
affect it with any prejudice. 

They held, that a lease by a copyholder was a forfei¬ 
ture, because it was a breach of trust, Mo. 272, 392, 184. 
and that it was a personal wrong as much as waste, which 
cannot be transferred by descent, but must be taken ad¬ 
vantage of by him that was wronged. 

Also they held, that the estate of the copyholder was 
not determined, because the lord by acceptance of rent, 
Efc. might affirm it. 

Lastly, they held the election must be made by both tne 
parceners; that the thing is entire, and that therefore the 
surviving sister could not elect after the death of her sister; 
and as to the case of Co. Lit ., where the aunt and niece are 
said to join in waste, they much doubted of it, for the 
books cited do not warrant that opinion, and other author¬ 
ities are contrary. 


6 . KETTLE v. TOWNSEND. 

[Temp. Will. 3. In Canc.j 

One devises a copyhold estate to his grandson; and 
Sommers, Lord Chancellor, decreed the will good, and that 
equity ought to supply a surrender as well as in case of a 
^daughter; 11 biit son 5 t ^ iat a grandson was a son, and the grandfather was 
prior provision is bound to provide for him. But the House of Lords re- 
imt material. versed this decree, and held, Equity ought not to supply 
such a defect in disfavour of the heir at law, unless it 
were in favour of a son or a daughter; and not then nei¬ 
ther, if it was to disinherit the eldest son; but it was no* 
material that such a son was provided for before, nor h -w 
far, for the father only is best judge whether he has folly 
advanced his child or not (a). . 

(a) The following is an extract from now to be established, that a defect in 
Mr. Care’s note to the case of Watts the surrender of a copyhold, or the 
v. Bullas, 1 P. Wins. 60. “ It seems execution of a power (which are gov- 
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verned by the same rules. Chapman v. 
Gibson, ub infra ) shall be supplied 
only in favour of three descriptions of 
persons, viz. creditors, wife, and chil¬ 
dren ; Goudwyn v. Goodwyn, 1 Fex. 
228. Byas v. Byas, 2 Vex. 164. Tu- 
der v. Jin son, 2 Vex. 482; and so, 
though the wife hath only a limited 
interest (as an estate for life) in the 
subject, with remainder; over to stran¬ 
gers, Murston v. Gowan, 3 Bro. Ch. 
170. But it shall not be supplied in 
favour of a wife or younger child, if 
the heir at law, being a child of the 
testator, <5j*c. be thereby left unpro¬ 
vided for, Kettl - v. Townsend, Hicicen 
v. Hicken, 6 Fin. Jib. 59. pi. 12. Haw¬ 
kins v. Leigh, 1 Jitk. 387. It is not 
material whether the heir in that case 
be wholly disinherited by his father, 
so that he hath some provision. Haw¬ 
kins v. Lhgh, 1 Jitk. 387. Chapman 
\. Gibson,ubi infra. Fyke v. Whyte, in 
Bine. Inn Hall, 20 July 1791. 3 Bro. 
Ch. 286. Nor is it material (although 


1 

formerly doubted, as in Boss v. Boss, 
1 Eq. Ca. Jib. 124) whether the 
younger children are otherwise pro¬ 
vided for or not. Kettle v. Townsend, 
Carter v. Carter, Mos. 370. Burton v. 
Fluid, 6 Fin. 56. pi. 20. Weeks v. 
Gore, 6 Fin. 57. pi. 24. Cook v. Am- 
ham, 3 V. Wms. 283. and Ca. temp. 
Talb. 35. 8. C. Tudor v. Anson, 2 Fez. 
582. Fyke v. White, ub. sub. So with 
respect to the wife* Biscoe v. Carte • 
wright, Gilb. Rep. 121. Smith v. Ba¬ 
ker, l A Ik. 386. The same rules ob¬ 
tain between co-heirs at law, and be¬ 
tween heirs in gavelkind, as between 
the eldest son and younger children. 
Baker v. Jennings, 6 Fin. 54. pi. 10. 
Andrews v. Waller, 6. Fin. 257.pl. 12. 
But if the heir at law be not a child of 
the testator, $*c. although wholly un¬ 
provided for, the defect shall be sup¬ 
plied in favour of the wife. Chapman 
v. Gibson, at the Rolls, Feb. 1791, 
3 Bro. Cha. Rep. 170. 


7. SMARTLE r. PENHALLOW. C 188 ] 

flntr. Hill. 13 W. 3. B. R. Rot. 380. 2 Ld. Raym. 994. 

S. C.] 

IN ejectment a special verdict was found, viz. That the 6 Mod. 63. 
lands in question were parcel of the manor of Tregoan , Custom in a ma- 
of which the bishop of Exeter , lessor of the plaintiff, was undaby^opy to 
seised; and that by custom of the manor the said lands are two or three per- 
demisable by copy of court-roll to two or three persons SSfiMbend» 
for their lives, and the life of the survivor, habendum sue- successive, Bcc. 
cessive sicut nominantur in char la, 6j non alitcr , and that the bend^toWm 1 *" 
lord is to have a hcrioton the death of every tenant dying during the live* 
seised. They farther find one Nosroorthy was tenant for wiminted 
life of the manor by grant from the predecessor of this t^oustom. 1 
bishop; and that lie by copy granted the tenement in * **o. io 2 . 
question to A. and his assigns, for the lives of B. and C. m. 5 ^ 721 ™' 
and of the said A., and that JYosworthy is dead. The ques- 2 Buist. 11, Ste. 
t'ton was. Whether this grant be warranted by the cus- Jssfk. isi. 
-t(An? And*it was urged for the plaintiff, that A. has the s. C. iloit 163, 
wijole estate, and that B. and C. are not named to take an 
m.erest but by way of limitation; and that if A. die, here 
if room for an occupant, which is to put a tenant upon the 
lord Without his consent: Also if A. should become bank¬ 
rupt, this estate would be assignable; and upon this lease 
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the lord can have but one herict; whereas in the customary 
leases the lord is to have three. They admitted that where 
a power or custom warrants a greater estate, it will war* 
rant a lesser, as, if the lord may grant for three lives, he 
may for one; but then it must be of the same nature. If 
H. has a power to lease for three lives, he cannot lease for 
500 years, though it be a lesser estate in law. If a bishop 
make a lease for 30 years, it is wholly void as to the succes¬ 
sor, because his power is exceeded: So in this case. 

jOn the other side it was argued pro def., that this was no 
greater estate than what the custom allowed: That if this 
grant had been made to A. B. and C. habendum successive 
for their lives, they might have surrendered to three others, 
and the lord was compellable to admit them, and they 
would have an estate pur aider vie , that if the tenant may 
by his own act make such an estate, it is most unequal to 
say that the lord cannot. As to the lord it is the same 
thing, whether A. takes for his own life, and the life of B. 
and C., or A. B. and C. take for their lives: And there can¬ 
not be an occupant of copyhold lands, neither are they 
within the statute of frauds to be assets or devisable, 2 Ck. 
Cos. 201 .; and as to the heriot, it will be due on the death 


U copyhold tc. 
nant pup am ci¬ 
vic die, the lord 
shall enter,; and 
no occupancy is. 
Mini. Cases CS. 

[ * 189 ] 

Rent to A. pur 
aulcr vie, ceases 
by A.’s death. 

Occupancy is 
only *o supply a 
freehold. 


of every assignee that is admitted. 

Holt C. J. 1st (a), There can be no occupant of a copy- 
hold estate for the prejudice it would do the lord: But if 
the copyholder being tenant pur aider vie die, the lord shall 
enter. As * if there be tenant for life of a copyhold, re¬ 
mainder to another for life, and tenant for life commits a 
forfeiture, the lord shall enter. If II. grants a rent out of 
his lands to A. pur auter vie, and A. dies, shall not the rent 
cease? What is the reason? Because here wants a grantee. 
So it is here; an occupancy is for supplying a freehold: In 
copyholds the freehold is in the lord; the tenant has only 
an estate at will. 


2 dly, He held that the custom consisted in three parts: 
The constitution of the estate, viz. by copy. 2dly, 
The extent for three lives. 3dly, The manner of the 
estate, which by operation of the custom differs from the 
constitution at common law, viz. to three, habendum sue- 


Bishop's lease 
exceeding; the 
statute, is void as 
to the successor 
ihtoto. 


cessivc. 

What is done here is not so much as the custom: The 
custom enables him to grant for three lives, and he grants 
but for one. If the custom be to grant in fee, fy non alljr 
ter , yet the lord may grant for life, or to A. (qt life, ijs- 
mainderto B. in tail. If the custom be to grant for li e, 
the lord may grant durante viduilate . Vide 1 Cro. 323, 37 3. 
This is not like the case of a bishop's lease: That cann41 


(a) Vide 2 BL •Bep. 1X48. 
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be good for any part, because the statute ties it up to an 
express form. Aliter perhaps, had it been that bishops 
should make leases tor any number of years not exceeding 
such a number. 

As to the supposal of the bankruptcy, Potoell at first 
doubted upon that inconvenience, saying it could not be 
good if it prejudiced the lord; but Holt thought that made 
no difference; for if the copyholder being bankrupt, his 
estate was assigned, the assignee would have the estate 
determinable upon the death of the copyholder, and then 
the heriot would be due, and not by the death of tfie 
assignee; for so it was originally, and cannot be altered Act of the copy, 
.by any act of the copyholder. But per tot. Cur. This is a aite^hiTestate 
supposal not in the case, and therefore it was not determin- in prejudice of 
ed. Judgmcntpro def.per tot. Cur. See 1 Roll. Abr. 611. ttelord ' 


CORONER. 


[ 190 ] 


REX & REGINA t. BUNNEY. 

[Mich. 1 W. 6c M. B. R. j 

IF a coroner’s inquest be quashed, the coroner must Upon gashing 
take a new inquest super visum corporis; but if a melius inqukitwn, the 
inquirenrhm be granted on a male se gessit of the coroner, ^onVsuper * 
the new inquiry must be before the sheriff or commission* wmim; upon a 
ers, not super visum corporis , but upon affidavits; for none 
but the coroner can inquire super visum'corporis, and he is or commi*sk>n- 
not to be trusted again: But when an inquisition is quash* 
ed, it is as if no inquisition had been taken (a). venue Bonny, 

3 Mod. 80,228. & C. 

(a) Vide Str. 22, 167, 535. 1 Vent. 182. 2 Lev. 141,152. 


Clerk’s Case. Vide Title Indictments, &c. 
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CORPORATION. 


1. BUTLER ®. PALMER. 


Elections to be 
made by the 
body at large, 
ma\ be restrain¬ 
ed to a select 
number. 

4 Co. 77. b. 78. a. 
4 Inst. 48, 49. 
Jenk. Rep. 273. 
Cases B. R.247. 
S. CJ. 
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4 Co. 78. a. 

5 Bulst. 71. 
S Danr. 216. 


Surrender of 
charter void 
without iiiml- 
roent. Post 199. 
Where mem* 
bers under a 
pood old charter 
join with mem* 
bers under a 
bud new one, 
Che act is void. 


[Trio. 11 Will. 3. B. R.] 

IN an action for a false return of a mandamus it ap¬ 
peared, that king Edward 3. granted to the burgesses of 
Dartmouth a charter to elect a mayor dc seipsis annually, and 
by constitutions made in the reign of Q. Elizabeth and 
King James the First, and long usage in pursuance thereof, 
the method was for the common council to propose two 
persons for the freemen to choose out one of them. That 
thus it continued till 1641, and then a by-law was made 
for repealing all former by-laws, and ordaining that fer 
the future elections should be made by the freemen at 
large; and accordingly the two succeeding elections were 
made. In the year 1684 the old charter was surrendered; 
but that surrender was never inrolled, and a new charier 
granted, under which new charter the town made a by¬ 
law repealing the by-law made in 1681. The Court re¬ 
solved, 1st, That though by the grant of Edward 3. the 
election was to be by the freemen at large, yet this might 
he restrained and regulated by usage and by-laws, to the 
choice of one out of two only (a). 2dly, That the by-law 
in- 1681 had well restored the ancient and primitive con¬ 
stitution, and repealed those by-laws that altered it. 3dly, 
That the surrender of the old charter was void for want 
of an inrolment. 4thly, As to the new charter, and by¬ 
laws made under it, the Court held, That if those that 
were members under the old charter happened to he the 
only persons that acted, they should be deemed to act by 
virtue of their ancient and true right; hut if commixed 
with others that were only members under the new char¬ 
ter, though the old members were the majority, yet they 
must he taken to act by virtue of the new charter, and 
then what they did was void. 

(a) Vide 3 Bur. 1327. Str. 314. 1 Bur. 131. 
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2 . EAST INDIA COMPANY’S CASE. 

[Pas 13 Will. 3.B.R.] 

IN an action against the East-India Company for 5000/. 
it was moved, that the sheriff might return exemplary 
issues, because several writs of distringas had been already 
sta ved to no purpose; and the Court said, he should re¬ 
turn good issues, and if he did not, the plaintiff might 
bring an action against him; but at last he was ordered to 
attend. 


3. ANONYMOUS. 

[Ti-in. 12 Will. 3. B. R. S. C. 1 Ld. Raym.600., by the- 
name of The College of Physicians v. Salmon.] 

PER Holt , C. J. My lord Coke says, that a corpora¬ 
tion must have a name; but that must be understood to 
be either expressed in the patent, or implied in the na¬ 
ture of* the thing; as if the king should incorporate the 
inhabitants of Dale with power to choose a mayor annual¬ 
ly ; though no name be given, yet it is a good corporation 
by the name of .mayor and commonalty. So the city of 
JYbrzvich is incorporated to be a mayor and sheriffs by the 
charter of Hen. 4., and are called mayor, sheriffs, and 
commonalty. 

A corporation aggregate may appoint a bailiff to distrain 1 18- Cor. 

without deed or warranty as well as a cook or butler; for itnei- 
ther vests nor divests any sort of interest in or oitt of the corpora- * bailiff without 
tion. So held inter Cary # Matthews in Cam. Scacc. (a) ^® ed 1 - y-^**® 1 * 

48. Cro.Car.170. 2SauwU305. Moor 553. 

(a) Vide 6 Yin. Ab. 28 7. 


Corporation 
must have a 
name either ex¬ 
pressed in the 
grant, or implied 
in the nature of 
the thiftg. Co. 
10,29. b. 

Vi. Com. Dig. 
Capacity, B. ft. 

2 vol. 3 edit, 
p. 171. 


4. THE MAYOR OF THETFORD’S CASE . 

[Hill. 1 Ann. B. R.] 

. UPON a mandamus to the mayor and commonalty of 
Telford, t.he return was made in the name of the cor¬ 
poration, but without the common seal, or the hand of 
the mayor, set to it. Mr. Sloane moved, that the mayor 
might be obliged to sign it or seal it with the corporation 
fi/al, alleging that it was not a corporate act to charge the 
corporation without .the common seal, nor the act of the 


[ 10*1 


8 Mod. 25. 
Corporation may- 
do an act upon 
record without 
their oornmon 
■cal, but not ut 
pail. 3 Salk. 
103. S. C. Rep. 
A.Q. 141. 

Holfc 171. 
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10 Co. 68. 

Moor 676. PI. 
92Q. 1 Leon. 

184. 1 Rol. 

Ren. 82. Skin. 
368. 


At common law 
no officer was 
bound to sign a 
return. Yelv. 84. 


mayor without his hand to it. After search of precedents, 
which were found both ways, Holt Chief Justice, held, 
and the rest concurred, that though a corporation cannot 
do an act in pais without their common seal, yet they may 
do an act upon record; and that is the case of the city of 
London eye ry year, who make an attorney by warrant of 
attorney in this court, without cither sealing or signing: 
and the reason is, because they are estopped by the record 
to say it is not their act. So if an action be brought against 
a corporation here for a false return, they are estopped to 
say, it is not their return, for it is rcs-ponsio mojoris «V com- 
munitatis upon record. Neither is the hand of the mayor 
necessary, for he is liable in his private capacity without 
it; and it is sufficient evidence against him, that the writ 
was delivered to him, and that there is a return made, 
for then it is incumbent on the mayor to shew the contra¬ 
ry. At common law no officer was bound to sign a return. 
The statute of York obliges a sherilF to do it, but extends 
not to a coroner, mayor, or other officer. And the mayor, 
or any other magistrate of this corporation that procured 
this return, is liable not only in their corporate hut their 
private capacity. 


Ante 143. A 
corporation may 
make a fraterni¬ 
ty, and alio by¬ 
laws to bind 
strangers for _ 
public conveni¬ 
ence. 1 Sid. 
291. 6 Mod. 
1*3,134. S. C. 
Holt 433. 


[«*] 


Ijifferenoe be¬ 
tween corpora¬ 
tion and frater¬ 
nity. 


5. CUDDON v. EASTWICK. 

QHill. 2 Ann. B. R.j 

UPON a habeas corpus was returned an action of debt, 
for the penalty of a by-law made by the common coun¬ 
cil of the city of London. The by-law was, That where¬ 
as the company and fellowship of porters had been, time 
out of mind, a company and fellowship, it was ordain¬ 
ed, that they should still remain and continue for ever a 
company and fellowship, and that no master of any boat, 
fyc. from place to place to, fyc. should unload or send on 
shore any goods but by such persons as were free of the 
said company. To which it was objected, 1st, That the 
city of London could not make a corporation. 2dly, That 
a corporation could not make a by-law to bind strangers, 
unless founded on public convenience.* El per Cur. The 
city of London cannot make a corporation, for that can 
only be created by the Crown; but this is only a frater¬ 
nity, not a corporation, and a corporation may make a 
fraternity. A corporation is properly an investing \he 
people of the place with the local government thereof, 
and therefore their law shall bind 1 *strangers (a); but a fra¬ 
ternity is some people of a place united together, in respe ct 

(a) Vide H. Bl. Rep. S70. 
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of a mystery and business, into a company, and their lav 
and ordinances cannot bind strangers, for they have not 
local power or government. 


COSTS. 


1 . BLACHLY Vm FRY. 

[Mich. 8.Will. 3. B. R Comyns 19. S. C. by the ntme of 
Lutely v. FryO 

IN trespass quare clausum fregit , and for cutting his corn 
and carrying it away, the jury found the defendant guilty 
of all but the carrying away; and Gould moved for full 
costs on the 22 <S/ 23 Car. 2. cap. 9. Holt, C. J. Where 
the trespass is done clamando titulum , or the title may come 
in question, there shall be full costs. In Stroud'6 case for 
entering his close and digging turf, full costs were allow¬ 
ed: But the judge of assize, viz. JYorth , C. J. certified, that 
the freehold came in question. So in Judge Eyre's case, 
in an action on the case for stopping bis way. Adjournal. 
Vide Ray. 487. 2 Kelt. 756. 2 Vm. 315. 2Keb.' 849. 


2 . DOM1NUS REX r. EDWARDS. 

[Hill. 8 Will. 3. B. R.] 

• 

IT was said per Cur. that the king shall pay costs for an 
amendment, but shall not pay costs for not going on to 
trial; but where there is a prosecutor, he shall pay costs 
for amendments, and for not going on to trial both; but 
then there must be an affidavit of the name of him who is 
the prosecutor, for that does not appear upon the indict¬ 
ment: And if the defendant does not know the prosecutor, 
h fir ought to apply to the attorney-general, who will in- 
torm him. 

Sauusud, Yon. I. 


5 Mod. 315. 

Full costs in tres¬ 
pass. 

2 Vent. 180 195, 
48. Raym. 487. 

2 Jon. 232. 

3 Mod. 39. 40. 

2 Mod. 141,142. 
2 Lev. 234. 
Comb. 399. S. C. 
Skin. 666. 

Doug. 780. 


Crown puyt costa 
tor amendment^ 
but not for not 
going on to trial. 
2 Uanv. 224. 

2 Lill. 342. 
Comb. 419. S. C. 
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3. THOMAS r. LLOYD. 

[10 Will. 3. B. R. 1 Ld. Raym. 336. S. C. named Thomee 9. 

Lloyd. Comb. 482. 12 Mod. 195-3 

No costs on de- ASSUMPSIT; the defendant pleaded his privilege as 
fa an °® cer the exchequer, in abatement, and the plea 
Foat.pl. 4. being held good upon demurrer, there was judgment quod 
Bun ^iso* 257 casseiur ‘ Ut per Cur. It was held upon the 8 ^ 9 IV. 

** ’ ’ 3 c. 11. that the defendant should have no costs; for the 

act extends only to demurrers in bar, and not in abate¬ 
ment, because it speaks of suits which are vexatious, which 
does not appear to the Court on pleas in abatement; but 
on demurrers in bar, where the Court sees the merits of 
the cause, it docs; and it would be very hard if the de¬ 
fendant should have costs against the plaintiff in such a 
case, when the plaintiff could have none against the de¬ 
fendant, though he should have had judgment quod respun- 
cleat ous&r . 


4. GARLAND r. EXTEND. 

[Mich. 2 Ann. B. R. 2 Ld. Raym. 992. named Garland v. 

Exton.j 

Mod. Cmm 88 . THE defendant having pleaded in abatement, the 
venus Exon** 11 phuntiff demurred, and judgment was given for the dc- 
Ante pi. 3 . * fendant. And Mr. hranthwuite moved to have costs upon 
HmS ll*. ^e stat. 8 fy 9 IV. 3., but it was denied, for the judgment 
Cro. c»r. 533 . in this lease is not given upon the merits, but quod bi/la 
March 30 . cassetur; and the statute meant only to give costs, where 
arnes 120,257. jhe mer i(, g 0 f the cause were determined upon the demur¬ 
rer. If judgment had been for the plaintiff upon this de¬ 
murrer, it had not been final, but only a respondcas ouster , 
and the plaintiff could have had no costs by the statute, 
which therefore ought to have the same exposition as to 
the defendant (a). 

(a) R. acc. Zf. Sim Sep. 530. 

5. DOMINA REGINA *. DANVERS & AL. 

[6 Ann. B. R.j 

Information IN an information against Danvers and others, one <&e- 

udooewJvac- Cendant was acquitted, and the rest found guilty at th’* 
quittedjhe than assizes; and though the judge did not certify a probable' 



Cottages as*d Inmates. 

Citusse, yet it was held that the prosecutor was not liable 
to pay this defendant costs, because, till the 8 9 IF. 3. 
the plaintiff never paid costs in any action, if but one de¬ 
fendant was found guilty («); and the act of 4 & 5 IF. 
& M. c. 18 . cannot be intended to make prosecutors other¬ 
wise liable, than as plaintiffs were before in other ac¬ 
tions. 


(a) Vide 3 Bur. 1286. 

Vide plus, Title Damages, SO 5. 


COTTAGES AND INMATES. 


DOM. REX v. EVERARD. 

[Hill. 13 W. 3. B. R. 1 Ld. Raym. 638. S. C.] 

A presentment was made at a court-leet for erecting a 
cottage contrary to the 31 (b) Eliz. cap. 7 . not laying four 
acres of land to it, according to the statute de teitis mensu - 
rand is: It was excepted, first, That thi^was but an ordi¬ 
nance. 2 Cro. 603. But per Cur. it was held a statute. 
2 dly, That the caption is ad cur. vis. franc, pleg. cum. cur. 
baron., whereas the latter court has no authority to take 
such presentments, ergo it is illegal, because uncertain 
which took it. 2 Keb. 139. 10 Ed. 4. 15. a. Et per Holt , 
C. J. Where there are several commissions, of which each 
"have authority to proceed for the same thing, but in a dif¬ 
ferent manner, it ought to appear by which of these it was 
taken; but here only one court has jurisdiction in the mat¬ 
ter, and it must be taken as a caption by the court that 
.had authority to proceed in it. Also, if the words had 
been et cur. baron., the objection had been stronger. 3dly, 
That the year of our Lord was in English figures: But 
the year of the king being at length, the anno Domini w as 
/ , '.eld # surplusage. 

(5) JV. B. The stat/31 Eliz. c. 7. is repealed, 15 G. 3. c. 32. 


tio I 

not have coats 
on 4 a 5W.fc 
M. c. 18. 

1 Ict. 63. 

10 Co. 16. 
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The ordinance 
de terns mensu- 
randis is an act 
of parliament. 
Hou ITS. 9. G. 


Cro. Car. 80, 
414. Diversity 
where two 
courts hare ju¬ 
risdiction of the 
aame thing, and 
where not. 



COVENANT. 


1 Show. 388. 

H. lets a house 
excepting two 
rooms, and is 
disturbed there¬ 
in, covenant lies 
not; otherwise 
if excepting a 
passage thereto, 
•and is disturbed 
in that. 5 Co. 
15. Cro. Jbc. 
125, 418. 

Carth. 232. S. C. 
Cases li. R. 24. 

1 Ch. Ca. 294. 

1 Lev 47. 

2 Mod. 8(5. 

Doug. 765. 


4 Mod. 249. 

Intention is in 
sonic cases tra¬ 
versable. Skin. 
397. S. C. 


[ 197 ] 


1. COLE’S CASE. 

[Hill. 3 W.&M. B.R.] 

BY indenture, H. leases a house, excepting two rooms,. 
and free passage to them. The lessee assigns, and the as¬ 
signee disturbs the lessor in the passage thereto, and for 
tips disturbance the lessor brought covenant. Et per Cur. 
Trie 4 action lies; the diversity is this, if the disturbance 
had been in the chamber, it is plain then no action of co¬ 
venant would have lain; because it was excepted, and so 
not demised: Aliter , where the lessee agrees to let the les¬ 
sor have a thing out of the demised premises, as a way, 
common, or other profit apprendre; in such case covenant 
lies for the disturbance. Vide 3 Cro. 657. Mo. 553. And 
this covenant goes with the tenement, and binds the as¬ 
signee. Judgment pro quer. 


2. GRIFFITH v. HARRISON. 

[Mich. 5. W. & M. B. R.] 

AN action was brought by the plaintiff, an executor, on 
a covenant in an assignment of a lease, for quiet enjoy¬ 
ment free and clear, and freely and clearly discharged, or 
otherwise indemnified of and from all arrears of rent, 
4rc. And the plaintiff assigned a breach, that so much rent 
was in arrear; the defendant to part pleaded payment 
to the lessor, and to the rest of the rent alleged to be 
in arrear, that he left money in the hands of the plain¬ 
tiff ca intmlione quod, soheret to the lessor; and upon de¬ 
murrer Mr. Nor they objected that the plea was not good, 
because the intention was not traversable. Holt , C. J. con¬ 
tra: In some cases the intention is traversable, as if A. be 
indebted to B. by obligation, and by simple contract, and 
pays money to B., the intention to which debt it shall be 
applied is traversable: And the Court inclined that this 
plea was good; but held clearly, that if it had been reliquit 
ad solvent! am it bad been good, and that non reliquit •Hnodv 
&r forma had been a good traverse: But the Court took 
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exception to the assignment of the breach, for that the 
plaintiff did not shew a disturbance in the enjoyment, or 
other special damnification, without which the rent being 
behind, is not a breach of the covenant, Totlarcl'' s case, 1 
Mo. Abr. 433. and took this diversity, viz. Where the coun¬ 
ter-bond or covenant is given to save harmless from a 
penal bond before the condition broken, there, if the 
penal sum be not paid at the day, and so the condition not 
preserved, the party to be saved harmless, does by this 
become liable to the penalty, and so is damnified, and the 
counter-bond forfeited; but if the counter-bond be given 
after the condition of the obligation be broken, or to save 
-harmless from a single bill without a penalty, there the 
counter-bond cannot be sued without a special damnifica¬ 
tion. So here, rent remaining in arrear, and not paid, is 
' not a damage, unless the plaintiff be sued or charged; aijfe 
if paid any time before such damage incurred by the plfcii> 
till’ it is sufficient. 


2 Dan. Ah. 55. 
pi. 8. Where 
bond or covenant 
to indemnify is 
made beforecon- 
dition of tliu first 
bond broken, it 
is forfeited by 
the breach ; 
otherwise if giv¬ 
en afterwards or 
to indemnify a- 
gainst single bill. 
Sai. 91. Vide 
Cura. Dig. Plead. 
U. 48- & seq. 3 
ed. vol.5. p. 352 
1 Boll. 433. 


3. GREEN HORNE. 

[Pasch! 6 W. & M. B. R. Intr.Trin. 5 XV. & M. Rot. 831.] 

IN covenant the plaintiff declared, that A. being indebt- Matter out <# 
ed to him, and arrested at his suit, the defendant, in con- aiter/Se ca«, 
sideration that he would order the bailiff to let A. go at cannot be aveti 
large, undertook and covenanted with the plaintiff to bring Comb. 319. 
in the body of the said A. and deliver him into the custody 
of the said bailiff such a day, &sc. The defendant prayed 
oyer of the deed, which was, / (the defendant) do promise 
and engage myself to bring in the body of A. to the custody of 
B. bailiff, such a day; and thereupon it was»demurred. Et ® Ke?» 
par Cur. first, The plaintiff cannot set forth matter of fact 2 Dev.’ 22 , ia 
in his declaration not contained in the deed itself, so as to 2 Salk - 457 - 
alter the case; therefore, all such matter of fact so alleged 
or averred is immaterial. 8 Rep. 151. 

2dly, The plaintiff is no party to the deed, nor so much Post 214 . H.can* 
as named in it, and though covenant may lie brought on a nauumifs^am- 
cteed-poll, y et the party must be named in the deed. 1 Rol. t-ii m «i. e deed. 
Ah. 517. Cro.Jac.505,506 


•4. BREWSTER *. KITCHELL. [198] 

[Hill. 9 Will. 3. B. R. 1 Ld. Rayn.. 317. S. C.] 

.THIS was a feigned action on the case upon a wager, Car*. 438. 

\ i orcter to settle a difference about the deduction of taxes cwnant to dis» 
•ut of a rent-charge. Upon non assumpsit pleaded, the «bar&e from 
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taxes, extends to 
subsequent taxes 
of the same na¬ 
ture; not of dif¬ 
ferent nature. 
Post 615. S C. 
Comb. 424, 466. 
3 Salk. 340. 
Cases 11. K. 166. 
Holt 175,669. 

2 Lev. 68. 


Post 221. 

2 Inst. 76,77. 
Comb. 211. 


Grantee of rent- 
charge cannot 
bring covenant 
against an as- 
signeeof theland. 
N. B. That was 
his own opinion 
only, the other 
three holding 
that the covenant 
charged theland. 
With regard to 
which, vide the 
report in Ld. 
Raym. 

Diversitieswherc 
a covenant is a- 
voided by subse¬ 
quent statute, 
and where not. 
Post 615. 

Cro. Car. 221. 

1 Jon. 245. 
Dver257.1 Lev. 
109. 5 Mod.374. 


the jury found a special verdict, viz. that A. being seised 
of lands in fee, by deed dated 1649, granted a rent-charge 
to one Brewster and his heirs, and covenanted for farther 
assurance; and on the same deed there was an indorse¬ 
ment, that the rent was to be paid clear of all taxes. After¬ 
wards A. confirmed the grant, and covenanted to pay the 
rent-charge clear of all taxes. By the land tax 3 W. \ M ., 
4 s. per pound is laid upon land, and power given to the 
tenant to deduct 4 s. in the pound, with a proviso not to 
alter covenants or agreements of parties. Et per Cur. 

Such a covenant, if made in the year 1640, would not 
have freed the rent-charge from the taxes imposed by 
these acts; because there was no parliamentary tax in be* 
ing, or known at that time; but because there were such 
taxes in the year 1645, which was before the grant, tliere- 
flfltc this covenant must be construed to extend to them; 
for #therwise it would signify nothing (o): And Holt , C. J. 
held in this case, 

1st, That the heir of the grantee could not maintain an 
action of covenant against the assignee or lessee of the 
grantor; but only against the grantor and his heirs; for a 
warranty, though a covenant real, docs not bind the land 
till judgment had in a wnrrantia charter , much less that 
which is only a personal covenant. An assignee of land 
may have covenant against the covenantor and his heirs, 
where the covenant runs with the land. *2 E. 3. 5. 5 Co. 
Spencer's case; but covenant will not lie merely against one 
as assignee of land. Hard. 87. pi. 5. 

2dly, Where the question is, Whether a covenant he re¬ 
pealed by act of parliament ? this is the difference, viz. 
where H. covenants not to do an act or thing which was 
lawful to do, §nd an act of parliament comes after and 
compels him to do it, the statute repeals the covenant: So 
if H. covenants to do a thing which is lawful, and an act 
of parliament comes in and hinders him from doing it, the 
covenant is repealed (b). Vide Dyer 27.pl. 278. But if a 


(a) JR. Marchioness of Blandford v. 
Duchess of Marlborough, 2 Atk. 542, 
558. that an annuity agreed to be paid 
withou t ded uction or abatement,fer any 
taxes imposed or to be imposed, par¬ 
liamentary or otherwise, is not subject 
to a subsequent land-tax. So a rent 
granted without any deduction, de¬ 
falcation, or abatement in any respect 
whatsoever, Bradburyv. Wright.Ikmg. 
624. So where it was enacted that 


certain embankments should be free 
from all taxes aad assessments what¬ 
soever, Williams v. Pritchard, 4 T.R.. 
2. R. that the property mentioned in 
that act should not be subject to a sub¬ 
sequent tax for repairing and clean¬ 
ing the streets, Eddington v. Norman, 
4 T. R. 4. 

(b) R. contr. 3 Mod. 39. but the 
opinion in this case seems more con¬ 
sonant to law and reason. If the act\f 
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man covenants not to do a thing which then was unlaw¬ 
ful, and an act comes and makes it lawful to doit, such act 
of parliament does not repeal the covenant. 

parliament does not make the thing lawful, £ Eq. Ca. Jib. 26. 3 Bro.Par. 
unlawful to its whole extent, it must Ca. 401. 
be performed as far as it continues 


5. NORTHCOTE v. UNDERHILL. [ 199 ] 

[Mich. 10 W. 3. B. R. 1 Ld. Raym. 388. S. C.] 

IN covenant the plaintiff declared, that the defendant ’Whercacon- 
by his deed did grant, bargain, and sell to the plaintiff and i^void^so as^io 
his heirs, provided that if the grantor paid so much mondtL estate passes, all 
it should be lawful for him to re-enter, and that he cbve- nantsarcvoid*" 
nanted to pay the said money to the plaintiff; and a breach also ; otherwise 
was assigned in non-payment of the money: After judg- °^ cov ^" a, ^ s 
"merit by default, and a writ of inquiry executed, Mr. Car- iuwm. 27 . 

Jfiew objected, that nothing passed by the deed for want of 130 » 
in Kliment, quod fuit concession; and from hence he infer- i Lev. 46 . 
red, that the covenants were void, like the case in Ray- 3 Lev. 193. 
mond 27., where H. grants all the residue of his term, H °itl76. s,c 
which should be unexpired at the time of his death, and 
covenants for quiet enjoyment, and gives a bond to per¬ 
form that covenant, and it was held that the bond and co¬ 
venant were void. Et hoc fuit concessum per Holt, C. J., be¬ 
cause that was a relative and dependent covenant. It re¬ 
fers to an estate, and is to wait upon it; and if there be 
no estate granted, the covenant fails (a); but in this case 
the covenant to pay the money is a distinct separate, and 
independent covenant, and it is not material whether any 
estate passed,and the plaintiff need not shew it, nor say quod 
drfendens concessit , but the best way is to declare with a 
quod cum testatum existit, fyc.; and judgment was given for 
the plaintiff. 

(a) Vide Webb v. Russell, 3 T. R. Russell v. Stokes, 1 Hen. SI. 562. 

393. Stokes v. Russell* 3 T. R. 678. 


6. GRESCOT r. GREEN. 

[Pas. 12 Will. 3. B. R.] 

LESSEE covenanted for him and his assigns to re- 
build and finish a house within such a time, and after incurred before 
tb j time expired the lessee assigned over the premises, the 
nouse not being built, and finished according to the cove- ej. 4S y 
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Courts and Jurisdictions Inferior. 


Moor 399, 400. 
pi. 523. Holt 
177. S. C. 


[300] 


Ante 144. Post 
263, 396. Power 
to examine,hear, 
and punish, is a 
judicial power. 

3 Salk. 265. 

S. C. Caith. 
421,491. Oases 
B. H. 245, 386. 
Holt 184,395, 
536. 

Vide ante 148. 
Post 396. 

CJourt having 
power to fine 
and imprison, is 
a court of re¬ 
cord. Par. 128. 
11 Co. 43. b. 
Fitz. Nat. Br. 
73. b. 3 111. 
Com. 24. 


nant. El per Holt, C. J. This covenant shall not bind the 
assignee, because it was broke before the assignment : aliter 
if broke after, as if lessee had assigned before the time 
expired (a). 

(a) R. acc. S Bur. 1271. 1 Bl. Rep. 351. 


COURTS AND JURISDICTIONS 
INFERIOR. 


1. GROENVELT r. BURWELL. 

[Trim 12 Will. 3. B. li. 1 Ld. Ravin. 213. S. C. Comyns 76. 

S. C.J • 

BY the charter of the college of physicians, London, 
the censors arc empowered to have the government of all 
persons practising physic in London, and within seven 
miles round, with authority to punish pro mala praxi by 
fine and imprisonment; and accordingly they condemned 
Dr. Grociwe/l for administering insulubres pillulas noxia 
medicamcnta, and fined and imprisoned him; and the ques¬ 
tion was, Whether a cerliorari lay on such a judgment? 
Etper Holt, C. J. Wherever a power is given to examine, 
hear, and punish, it is a judicial power, and they in whom 
it is reposed act as judges: And wherever there is a juris¬ 
diction erected with power to fine and imprison, that is a 
court of record, and what is there done is matter of record. 
8 Co. 60. 38. This appears from the stat. fVestm. 2. c. 11. 
by which it is enacted, that auditors assigned by the lord 
may commit the party accountant to prison for arrears: 
And it is held, that the very lodging of this power in them 
made them judges of record: JVu/la curia quartcordum non 
habet palest mandare carceri. And whereas before that sta¬ 
tute, in an action of debt for such arrears, the defendant 
might wage his law, since that statute he cannot, because 
they are a debt arising by matter of record. 



Courts and Jurisdictions Inferior. 
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2. REX v. GILBERT. 


A PRESENl'MENT in a courl-leet for a nusance was 
removed by certiorari , and So/by took an exception to it, 
that it was not shewn comenl , nor quo jure this court was 
.held, whether by patent or prescription, which he urged 
ought to be done, for that the leet is not of common rigid, 
but is taken out of the toum, and the tourri is of common 
right; Mid) derivation therefore must be either by grant 
or prescription: But the Court over-ruled the objection, 
and said the precedents were all in this manner. 


In a presentment 
in a leel it is not 
necessary tosliew 
content, nor quo 
jure, the Court 
is held. Vide 
ante 40. 1 Lill. 

366. t>o.Cur.46, 
Casual} .R.4.$ C. 


3. ANONYMOUS. 

[Pas. 1 Ann. B. R. 2 Ld. Raym. 476. S. C.] 

IF a jury in an inferior court will not agree on their 
verdict, the way is, as in other courts, to keep them with¬ 
out meat, drink, fire, or candle, till they agree, and the 
steward may from time to time adjourn the court till they 
do agree. Generally a levari facias is not the process of 
the hundred-court, but by custom it may be, and all hun¬ 
dred-courts ha»ve this custom; but the true process at 
common law is distringas . All misdemeanors in judicial 
officers arc a contempt of the Court of B. R., and attach¬ 
ments go daily against stewards, for granting attachments 
against all the party’s goods. And Holt, C. J. remember¬ 
ed a case of the Mayor of Hereford., who gave judgment for 
his own lessee in ejectment: But for error in judgment a 
judge is not punishable. All this was he4d by the Court 
on motion for an attachment against a steward for dis¬ 
charging a jury before they gave a verdict. 


[ 201 ] 


Proceedings m 
inferior courts. 
Far. 1, 44. 
Lutw 588. 
Cumb. 124. 

2 Lev. 81. 


Alt misdemean¬ 
ors of judicial of* 
fleers are con¬ 
tempts of B. K. 
Far .2.1 Lev.288. 
1 Vent. 66, 67. 
Raym. 186. 

1 Mod. 44. 

2 Keb 635. 

Far. 1.38,84. 
Post 396. 


4. DOMINA REGINA v. HILL & AL. 


[Trim 1 Ann. B. R ] 

JUDGMENT was given in the town-court of Bristol, 
and costs taxed, and a scire facias taken out against the 
•bail, and a year afterwards the Court granted a new trial, 
and set aside the first judgment, and an attachment was 
granted against the judge for this cause. 

Salkeld, Vol. I. 


Far. 84. Attach¬ 
ment against a 
judge u a corpo* 
ration court. 

2 Salk. 650. S.C. 
Past 550. S. C. 

3 Salk. 363. 
Vide Str. 119. 


34 
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Couuts and Jurisdictions Inferior. 


Officerexecuting 
process of inferi¬ 
or courts is just¬ 
ified, though the 
muse be out of 
the jurisdiction, 
unless it appear 
to be so. 

1 Saund. 98. 
Holt 186. S. C. 


« Lut. 1565. 
5 Mod. 335. 


1 Vent. 88, 181. 
[ 202 ] 


1 till. 370. 


1 Vent. 181. 

2 Roll. 117.1.30. 


(a) R dec. 
81 . 

(b) R. acc. 


5. LUCKING r. DENNING. 

[B. R.] 

CASE against a serjeant at mace for the escape of one 
in custody by virtue of a process of the court of the sheriffs 
of London, in an action of debt upon a bond sued there; 
and upon non cul. it appeared that the bond was made out 
of the jurisdiction of the court; and thereupon it was ob¬ 
jected, That the proceeding upon the bond was innnn non 
justice, and all void, and the serjeant was a trespasser; and 
they cited 2 Buhl. 64. 2 Mod. 30. 1 Bo. 645, 309. 1 Sid. 

125. 1 Lev. 95. Hob. 267. Luf. 935, 1660. 2 Mud. 196. - 

March. 117. Slat. Westm. 1. c. 35. El/nr J lull, C. J. To 
which Powell and the rest agreed. 

1st, Where an inferior jurisdiction is confined to persons, 
as the Marshalsea was to those, of the household, if it ap¬ 
pears on the face of the declaration, that the persons that 
sue are qualified to sue, though in fact they are not; yet 
if the defendant does not plead to the jurisdiction, but 
comes in and admits it, he shall never take advantage o(- 
this afterwards, but is estopped and concluded (a): But if 
it is not averred in the declaration that the person is qual¬ 
ified to sue, and within their jurisdiction, all the proceed¬ 
ing is void, and coram non judicc and trespass lies against 
the officer. 

2dly, Where the inferior jurisdiction is confined to some 
particular things, and the suit there is for something else, 
of which they have no jurisdiction, all is void, and by no 
admission can be made good. 

3d!y, Where they are confined to place, viz. to all con¬ 
tracts arising \yithin such a district, though the contract 
arise out of the district, yet the court may award process, 
and the officer may execute it, unless it appear to him that 
it arose extra jurisdit liuncm ; as if this bond had been dated 
at York, and that was the case, 1 Roll. 809., but he is not 
bound to inquire, either whether there be a cause of action, 
or where it arose, and may proceed in his duty, unless the 
contrary appear to him (b). Et nola : The plaint is gene¬ 
ral without any averment, quod fait infra jurisdidionem, 
but that is supplied by the Court (c); and if a matter 
arises extra jurisdidionem , and the plaintiff declares o£ it 
as infra jurisdictionem, the defendant may plead to the 
jurisdiction of the Court, and if that be over-ruled, may 

2 Mod. 273. 1 Mod. 63, Cowp. 18. Com. 153. 2 Mod. 30. 

(c) Queer?, If court was not origin- 
2 Mod. 59, 195. Vide ally an erratum for count? 
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have a prohibition on the statute of Westminster: But if he 
waives that, and pleads to the merits, he can never then 
have a prohibition, nor can he take advantage of their 
want of jurisdiction, for by the averment of the count, 
and fils own admission, he is estopped to say that it was a 
matter that arose out of their jurisdiction. It is impossible 
. the court should know where a transitory matter arises, un¬ 
less the defendant acquaints them with it (a). Judgment 
pro quer. 

(a) R. ncc. Higginson v. Sheif, Co- out of the jurisdiction 
myna, 153. that a plea of the cause was bad. Vide note t 
of action in the inferior court arising post 274. 


CUSTOMS. 


1. LOVELACE’S CASE. 

[Trin. 12 Will. 3 B. R-3 

ERROR upon a judgment in the court of Canterbury: 
The exception was, that the court was laid to be time 
out of mind, and the process of the court also was laid 
to be time out of mind, which they said *was making one 
immemorial thing subsequent to another; secl non allocatur, 
for customs may be time out of mind, and yet not co-eval. 
Vide 2 Kcb. 721. 


2. MAYOR, &c. OF WINTON r. WILKS. 

[Pas. 4 Ann. B. R. 2 Ld. Raym. 1129. S. C.J 

AN action on the case was brought by the corporation 
of the city of Winchester , wherein they declared, quod 
cum WintQn esl antiquu civitas , and that there was a custom 
there quod non licent aiicuiprinter homines tiberos degild, mcr- 
culoria civitatis preedict, to exercise a trade in the said city; 
unless being brought up an apprentice to it within the said 
city 4 that the defendant nevertheless did exercise, fyc. 
Upon motion in arrpst of judgment the cause was set down 


Where a matter 
is averred to be 
■within the juris¬ 
diction, the de¬ 
fendant mult 
plead to the ju¬ 
risdiction ; 
otherwise he is 
estopped. Vide 
ante 93. pi, 2. 


of that court 
) title Escape, 


[*03] 


Custom? not co¬ 
eval. 


Custom that 
none shall trade 
in a town besides 
persons free of 
die gilda mer- 
catoria there. 

Qu. Whether 
valid in anjr 
place except 
London i 11 Co. 
53. 1 Uob. 
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962. Palm. I, 

2, tec. 6 Mod. 
21. S.C. 

3 Salk. 249. 
Holt 187. 


8 Co. 125. 


1 Lev. 87. 

2 Keb. 3G6. 

1 Sul.2fi9, 367. 

2 Show. 210. 

1 Sail nd. 311. 

2 Lev. 33,206. 


[SOI] 

Cart. 6R,1U. 
Mod. Cases 21. 

1 Lev. 262. 
Dany. Abr. 734. 


in the paper, to the end it might he determined whether 
there could be such a custom in any city but London. For 
the plaintiff it was urged, that there might be such a cus¬ 
tom in London , and that this was settled in Wagoner's 
case: And they said that the reasons of Wagoner's case 
might as well maintain such a custom in Winchester as in 
London; and that though the customs of London are con¬ 
firmed by acts of parliament, yet those acts extend only 
to good customs, for bad customs are void, and cannot be 
confirmed: They said a reasonable commencement might 
be intended, and cited Palm. 2, 3, 4, 5. 2 Cro. 803. 

1 Leon. 262. Reg. 105. 11 Co. 53. On the other side it 
was urged, that of common right every man had liberty to 
trade; that he could not restrain himself from this liberty 
even in a particular place without a consideration, because 
trade was a great benefit to the public, and the parly’s 
means of livelihood, and therefore custom could not put 
such a restraint upon the party, and ought not to be per¬ 
mitted to do it, unless it gave him a consideration, or some 
equivalent. 

Holt , C. J. Notwithstanding Wagoner's case, such a cus- - 
tom and a by-law upon it came in question in the 19 Car. 2. 
in C. B. in the case of the town of Colchester, and was not 
determined. All people are at liberty to live in Winches¬ 
ter; and how can they be restrained from using the lawful 
means of living in a place where they have u lawful liberty 
to live? This was the foundation and the cause of ma- 


Difibrence as to 
this costotn be. 
tween London 
and other cities. 


The action 
ought to be 
brought by the 
guild. 


king the slatufe 5 Eliz. Such a custom is an injury to the 
party, and a prejudice to the public. The case of London 
differs; they have by custom the bringing up of the youth 
of the city, and therefore they by custom have power to 
make infants apprentices, to assign apprentices, and by 
custom after sue n apprenticeship they are free: Other ci¬ 
ties have no such custom (a). 2dly, This declaration is 
naught: The action ought to he brought by the gild a mer - 
catoria: How is the oily prejudiced ? Anciently the king’s 
grant to have gif dam merealoriam, made the whole town to 


(a) It may be collected from many 
subsequent authorities, that such a ge¬ 
neral custom is a good one. In Bod- 
vrie v. Fennel , 1 Wils. 233. that point 
is agreed by the Court, though the 
judgment turned on the penalty of a 
by-law to enforce it being given to a 
stranger. A case of Ellington v. Che¬ 
ney, 9 Qeo.1L is there cited, in which 
it was determined, that a custom to 
exclude foreigners was good. In 
Woolly v. Idle, 4 Bur. 1951. such a 


custom, as applicable to a particular 
trade, is expressjy adjudged to be 
good ; and Lord Mansfield says, “ it 
is warranted by a vast number of ca¬ 
ses.” And there seems to be no 
ground on which it could be support¬ 
ed with regard to a particular 'trade, 
that does not apply to the general cus¬ 
tom ; but a by-law to exclude, without 
a custom to support it,is void. Comyns, 
269. 3 Bur. 1856. 
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have a corporation: But non constat to us whether the guild 
here be the whole town, or part of the town, or what part 
of the town, nor by what right there is any gilda mercato - 
ria in this place. Powell, Powys, and Gould concurring, 
judgment was given quod nil capiat, life. for this fault in the 
declaration. 


DAMAGES. Vide Costs, 193. [sos] 

See Mr. Seijeant Sayer’s Treatises of Damages 

and Costs. 


1. CONE *. BOWLES. 

[Mich. 2 W. & M. B.R.] 

REPLEVIN against three defendants, one of whom was Mod 1 ?' 

an infant, and all appeared and avowed by attorney. Judg- statute* that 
ment being given against the plaintiff^ he brought a writ | ivc «« to 
of error, and assigned the infancy of one of the defendants i show.’ 13 ? 
“fiHt^error: And because he might have pleaded this in 2Saunti. 212 . 
abatemant to the avowry, it was held well enough, and 
judgment was affirmed but the Court hold the avowants 1 Holt 358. 
should have no costs; for all statutes that give costs are to A* 14 * 9 * 1 , 
be taken strictly (a), as being a kind of penalty, and the 
statute 3 II. 7. c. 10. mentions only writs of error brought 
by any defendant or tenant (6). 

(a) D. acc. Rep. B. R. temp. Hard, whereby costs are given against plain- 

357. tiff or demandant suing error; and 

(b) Vide Stat. 8«& 9 W. S. c. 11. vide Doug. 709. n. 


2. LAWSON STORIE. 

[Hill. 5 W. & M. B. R. 1 Ld. Raym. 19. S. C.j 

BY the statute 2 TV. & M. sess. 1. cap. 5., treble da- s Inst. 889. By 
mages and costs are given against the rescousor of a 8e8 *’ 

distress for rent. In an action upon the case for a rescous plaintiff shall re. 
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as weiUs'o^bie u P on this stat ute, the plaintiff slia.ll recover treble costs as 
damacvs. Cwth] well as treble damages; for the damages are not given by 
S2i. S. c. the statute, but increased, an action upon the case lying 
Holt 172 . s. C. * or a rescous at common law (a). 

(a) R. acc. 10 Co. 116. Dyer 159. Vide Coup. 368. 1 T. R. 72. 2 Wils. 
b. 1 Vent. 22. 4 Leon. 36. Str. 1048. 91. 


Carth. 362. S.C. 
5 Mod. 118. 

76,77. Upon 
a nonsuit in re¬ 
plevin for dis¬ 
tress for a poor’s 
rate, if the jury 
omit to inquire 
of damages, that 
may he supplied 
by writ after¬ 
wards. 10 Itep. 
118. Plowd. 
408. Ora. Car. 
143. Dyer 135. 
Comb. 344. 

Skin. 395. Holt 
191. Cases B. It. 
85. 

r * 206 ] 

1 Sid. 240. 

1 Keb. 882. 

Ray in. 124. 


3. HERBERT r. WATERS. 

[Mich. 7 Will. 3. B. R. 1 Ld. Raym. 59. S. C .3 

IN replevin the defendant avowed as overseer of the poor’ 
for a distress for a rate upon the 43 Elis. c. 2., and at 
the trial the plaintiff was nonsuit; and no damages being 
found, Winnington moved for a writ of inquiry of dama¬ 
ges to supply this omission, and it was granted; because 
if the jury had inquired, they had inquired as an inquest of 
office, on which no atlaint would have lain (/v). Vide 1 Cro. 
146. 1 Ro. 272. 2 Ro. 112. 1 Sid. 380. And they dis¬ 

tinguished this from the case 1 Sid. 380. of an avowry frr” 
a rent charge according to the 17 Car. 2. c. 7. There a 
writ of inquiry was strictly denied, for by that statute * the 
same jury are to inquire of the rent arrear, and the value 
of the cattle; but the statute of the 43 Elis, does not tie 
it up only to the same jury. And Holt , C. J. said, that 
17 Car. 2. inter Burton and Robinson, detinue was brought; 
and upon trial of the issue the jury found the damages, 
but not the value of the distress; and the Court granted a 
writ of inquiry, which he said was contrary to Chcyv'-j’h. 
case, and he thought contrary to law. 


(b) R.acc.B. ILtemp. Hard. 139. 2 Bl. Rep. 921. 3 Wils. 442. 


4. SHORE v. MADISTEN. 

[Trin. 9 Will. 3. B. R/J 

THE plaintiff brought debt in C. 2$. upon the statute 
Where the sta-^ 5 Elis. c. 9., for not appearing upon a subpoena ad les- 
tain penalty to tjivandum , and recovered judgment, with costs of suit; 
tin: part^griev- and upon this judgment error was brought in B. R. And 
covilrcosts ; re " the Court held, that where a statute gives a sum certain to; 
otherwise of in- the party grieved, he shall in consequence have costs, he- 
Car. 563. (Jr °’* cause he had a right of action antecedent to the bringing of 
1 Vent. 133 , the action. But where a sum certain is given to a stranger, 
infford’s c« e R as w ^ ere i* to him that shall prosecute, he shall not .have 
3 Lev. 374 . his CQjsts; for till he commenced bis action, he had no 
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right of action in him: And the judgment was affirmed, c™. Car.559, 
Vide 1 Brrmml. GG. Hutt. 22. 1 Lut. 201. No costs shall ^ 44T * 
be in a popular action, he the penalty certain or uncer- skin. 363. 
tain; but where the party grieved shall have a penalty comb 
certain, he shall have costs («). ' ’ 

• («) R. acc. 1 II. Bl. Hep. 10. Vide Bullock on Costs 205. 


5. BROWNE GIBBONS. 

[Hill. I Ann. B. R. £ Ld. Raym. 831. S. C.] 

THE plaintiff brought an action on the case for slan- Far. m.s.C. 
dcrous words spoken of his wife, viz. that she was a whore, rdS ’ 

per quod he lost such and such customers. Upon not a^.'u^piainUff 
guilty the jury found for the plaintiff, and gave damages shall recover full 
under 40s. And the question was, Whether the plaintiff d^m*4es°areun! 

. could have full costs, notwithstanding the 21 Jac. 1 . c. 16.? <iw40s. Post 
Et per Cur. The plaintiff shall have his full costs; for it 2U8 ' 3Keb m 
is', not (ft) the words, but the special damage, which is the 
cause of action in this case: and upon evidence it is not 
sufficient to prove the words, but he must prove the spe¬ 
cial damage also; and this is the reason why the action 
lies by the husband alone, without the joining of his wife: 

And the Court'held, that if a man brings trespass for Cm. Car. I 4 i, 
beating his servant per quod servilium amisit, it is not Palm. 530,531 
an action of assault and battery within 22 <$/■ 23 Car. 2. 
c. 9., but this is an action founded upon the special dam- r gnv n 
"wge^Boin the principal case the action is for the damage / 

and nTTt for the words, for they alone are not action¬ 
able; and the Court agreed the case, 1 Crq. 140., that in 
an action for slandering his title the plaintiff shall have 
his full costs. JYota, Mich. 5 Car. 1. C. B., it was said by Cm c#p 
Richardson to he the resolution of all the justices of B. R. 30 ?.' ij 0 n. ioe 
and C. B., that in an action upon the case for slander, 2 v «it. 36. 
though the Court are bound by 21 Jac. 1. c. 16., and can- bv^tKamS 
it pot increase the costs where the damages are under 40s., 2 * Jat '-1- c. 16. 
'yet the jury are not bound by that statute, and therefore Jui7 not ' 
they may give 10/. costs where they give but lOrf. damages. 


(6) R. acc. Sir. 645. Jlndr. 3 75. are in themselves actionable, special 
Upon the same principle it is held, damage will not take them out of the 
. j»at the statute of limitations does not statute. Vide Bull. M. Pri. 11. Vide 
attach where special damage is the gist also 2 Ld. Raym. 831, 1588. 2 Bl. 
of the action; but where the words Rep. 1062. Str.9S6. 3Bur. 1698. 
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e. JENKINS & UX. v. PLUME. 


Mod. Cases 91, 
181. Husband 
and wife declare 
upon an indebi- 
ta«. assumpsit to 
them as execu¬ 
tors, on a cause 
arising after tes¬ 
tator's death, 
upon a nonsuit 
they shall pay 
costs. 

4 -Mod. 244. 

2 Oro. 361,229. 

2 Lev. 189. 
3Lev.60. Hut.78. 
Latch. 220. 

1 lent. 109. 

2 Lev. 165. 

2 Jo. 47. 

1 Vent. 92. 

Yelv. 168. 

3 Leon. 152. 

3 D. 376. p. 26. 
S.C. 3 Salt.105. 
Holt 313. 

Hen. A. Q. 174. 
Debtor pays tes¬ 
tator’s debt to A. 
with executor’s 
consent, it is as¬ 
sets; without bis 
consent, it is not 
assets; unless tie 
brings an action 
and recovers, 
and then k is as¬ 
sets before exe¬ 
cution. Post 314. 
tit. h'xecutor. 
Hob. 80,283,36. 


[Hill. 2 Ann. B. R.] 

INDEBITATUS assumpsit by husband and wife execu¬ 
tors, who declared quod cum the defendant was indebted 
to them in 20/., as executors of the last will and testa¬ 
ment of J. 5., for money had and received to their use as 
executors, he promised to pay, &/c. To this non assumpsit 
was pleaded, and the plaintiffs were nonsuited at the 
trial. And now the question was, Whether they should 
pay costs upon the statute 23 H. 8 . cap. 15 .? El per Cur . 
The plaintiff shall pay costs, for the receipt being since 
the death of the testator, if it was by the consent of the 
executor, it is the receipt of the executor. On the other 
side, if it was without his consent, yet now the bringing 
this action is a consent. As to the naming themselves 
executors, it is only to deduce their right, and set it forth 
ab origine: yet nevertheless the cause of action arises 
entirely in his time, and since the death of the testator. 
It is only by construction that an executor is out of the 
statute of 23 H. 8 ., and the reason is, because he is not 
privy to the original cause of action, but in this case he 
is (p). If the defendant received this money by the consent 
or appointment of the plaintiff, it was assets in his hands 
immediately; if without his consent, yet the bringing of 
the action is such a consent, that, upon judgment obtained, 
it shall be assets immediately without execution; and yet 
if an executor brings an action and recovers judgment, the 
money recovered is not assets till levied by execution; bn 1 
in the principal case it is assets immediately: and tire’rea¬ 
son is, because it is recovered against a person that never 
was indebted to the testator, and the original debtor is dis¬ 
charged ; but here the matter is at large again by the non¬ 
suit, and the executor may sue either the first or second 
debtor. In this case was cited the case of Elwes versus 
Mocatoe, Pas. 2 Ann. (5), in this court. Executor brought 


(a) Fide acc. Nicholas, administra¬ 
tor of Wildbom ▼. Killigrew, 1 Ld. 
Ilayrn. 436. Goldthwait and Wife, 
executrix, v. Petrie, 5 T. R. 234. 
Hullock on Costs, 174. From all the 
authorities upon the subject it appears, 
that an executor’s exemption from 
costsdepoods upon the question,Whe- 
ther he was obliged to sue aB executor 
or not; and that if he could sue in 
jure propria, he is not protected from 
payment of costs by naming himself 


executor. Fide also Str. 682, 1106. 
1 Barnes 103. Com. 162. 2 Barnes 106, 
122. Andr. 357. Hep. 1i.1l- temp.Havd. 
204. 4 T. R. 277. 5 T. It. 234. With 
respect to an executor’s liability to 
costs in interlocutory proceedings,ride 
note to Eaves v. Jnocato, post SI4. 
Where executors are liable to costs in 
the original action, they are liable in 
error. Williams v.Braham, IB.B1.566. 

(6) Reported post 314. cited 1 H. 
EL Rep. 102. 
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an action, and declared on an insimul computasset with him* 
self, and was nonsuit, and the defendant could have no 
costs, which the Court now agreed, because the promise £ 8081 
upon the insimul computasset begat not a new cause of ac- A«ou«twitli ex- 
tion, but^&ertained the old cause of action, which re- a'newMwof 0 * 
mained sl^Bke debt of the testator. action,but meet* 

. Holt, C.^Hd, that if the goods of the testator be taken jvei!t 94 l< i 68 , 
and converte^^efore they come to the hands of the exe- Cro?Et. 2 ^ 8 . 
cutor, he shall not pay costs upon a nonsuit in an action 3 
brought for these goods, for they were never assets (a). e M«i. 91 . 

(a) R. Cocker ill v. Kynnston, 4 T. R. tator’s life-time, the second on trover 
9.77. that where a husband and wife before and conversion a/W his decease} 
executrix sued in trover, the first count and the third on both after, and were 
on a trover and conversion in the tea- nonsuit; they were not liable to coats. 


7. VEN v. PHILLIPS. 

[Pas. 2 Ann. B. R .3 

••TRESPASS for chasing, driving, and wounding his Intreipusfar 
sheep, per quod some died, and others were damnified; 
and also for taking and carrying away one hog of the »htJp°the plain*, 
plaintiff: upon not guilty, the jury found the defendant dtf »h«n hav* 
guilty of all but the taking and carrying away the hog, of ™ c0,ts " 
which they founfl him not guilty, and gave 2d. damages; 
and the question was, Whether the plaintiff could have 
more costs than damages? And the Court, upon opening 
the matter, held the plaintiff'should have his full costs, for 
is out of the statute 22 23 Car. 2. c. 9., and the 

reasoitPw, because the statute enacts, that in all actions of 
trespass, assault, and battery, and other personal actions 
wherein the judge shall not certify an assault and battery 
sufficiently proved, or that the title of the land came in 
question, there shall be no more costs than damages, where 
the damages found arc under 40 s. So that though the Construction of 
first words arc general, yet (by the last words) actions is ^.* 2 ''c, 2 ! & 28 
restrained to such wherein there can be such certifying of Ante 20 c/ 
the battery, or the like (A): Therefore if it be an action Smith and Bat- 
• 

(b) According to the construction can be given) is fully established. The 
which has, by an uniform train of de- principal questions relative to this sub- 
cisions, been applied to the statute ject must arise where the injury com- 
J 22 and 23 Cha. 2 . c. 9. the doctrine plained of is of a mixed nature; or 
tff this'ease that the plaintiff is distinct injuries are complained of in 
by that statute deprived of full costs the same declaration, on sontf of which 
where the damages recovered are un- such certificate can be granted, and on 
der 40 s. in those actions only where- others not. The material distinction 
in a certificate of an actual battery, or seems to be, that where the complaint 
tiie title of the land coming in question, that would alone carry costs, is a ma- 
Salkeld, Vol. 1. 35 
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« 7 <m 8 £& herein there can be no such certify ing, as debt, assumpsit, 
40 . 2 Vent” 36 ,’ trover, trespass for taking his goods, trespass for spoiling 
48. iso. 195. his goods, trespass for beating his servant, per quod servi- 
Bep. 854*115?! tunl omisit, it is out of the statute; but trespass quarr clau¬ 
sum fregit. or trespass for riding over his ground, are 


terial and substantial part of the case, 
and upon establishment of which the 
plaintiff is entitled to a verdict, lie is 
not excluded from full costs by its be¬ 
ing joined with-a complaint for an as- 
aault or trespass. But where it is only 
a collateral circumstance, a matter of 
aggravation or a mode of committing 
the other injury, the costs will be no 
more than the damages. Thus, full 
costs are given in an action for break¬ 
ing the plaintiff’s close, and impound¬ 
ing his cattle, Barnesx.Edga> d, 3 Mod. 
59. So where one count was for a tres¬ 
pass on land, anil another for carrying 
away a hog. Knightly XyBuxion, Say - 
er oh Costs 39.; for a trespass in a 
house and consuming victuals. Smith 
x. Clarice, 2 Str. 1130.; for entering the 
plaintiff’s close and cutting his cable, 
whereby the plaintiff lost 'he use of his 
boat, Haines v. Hughes, Comb. 324.; 
entering his close and drivinghis sheep 
or bull, Arnold v. Thompson, Barnes 
119. Thompsons. Berry, 1 Str. 551.; 
bringing diseased cattle into the plain¬ 
tiff’s clo-e, whereby the plaintiff’s cat¬ 
tle were infected, Anderson v. Buckton, 
1 Sir. 192; in trespass and assault for 
criminal conversation, Batclielor v. 
Bigg, 2 IH. 854. 3 JVils. 319.; assault 
and false imprisonment, 1 Bac.Ab.515.} 
assault and battery, and treading upon 
and spoiling the plaintiff’s coals, and 
. spoiling his standard and roller. Mil- 
bourne x. Read, Barnes 1S4. cited 3 
mis. 322. Where a double injury is 
charged, as in the preceding cases, the 
jury may find for the plaintiff as to the 
assault or trespass, and for the defend¬ 
ant as to the other cause of action, in 
which cases there are no more costs 
than damages, Gilb. Eq.Rep. 199. 1 

Jiac. Ab.»5\4. in marg. Hullock 84. 
note; Beck v. Nichols, 1 Str. 577. 
Cotterill v. Tolly, 1 T. R. 655.; or 
where there is no evidence of such 
other cause, a general verdict will be 
amended by the judges notes, Bac . 


«$r Hullock ubi supra. In the follow¬ 
ing cases it has been held that the 
plaintiff is not entitled to full costs: 
Assaulting the plaintiff and disturbing 
him in his quiet possession, &c. Itoiture 
v. Woolrick, 1 Ld. Raynu 566.; as¬ 
saulting the plaintiff and striking his 
horse, by which he was lessened in 
value, 1 Str. 624.; breaking the plain¬ 
tiff’s house and keeping him out of pos¬ 
session, whereby he was put to great 
expense, and lost the use of it. Blunt 
v. Miller, 1 Str. 645.; breaking the 
house, making a noise, and continuing 
in it until the p'aintiff was ub iged to 
give the defendant a promissory note, 
App'eton v. Smith, 3 Bur. 1282. The 
asportation of personal property en¬ 
titles the plaintiff to full costs, though 
complained of in the same declaration 
as a trespass; bu< no more costs than 
damages were allowed for digging peat, 
<5)'c. and carrying away the same, the 
asportation being only a mode and 
qualification of the injury to the land, 
Clegg v. Mo’yneu.r, Doug. 780. Many 
cases have arisen where the plaintiff 
complained of an assault on bi.vperson, 
and also an injury to his clothes; but 
it seems now to be fully settled, that 
where the injury to the clothes is a 
consequence of the assault, or part of 
the same transaction, it will not en¬ 
title the plaintiff to more costs than 
damages, Mears v. Greenaway, 1 Hen. 
Bl. 29 5. The doctrine upon this sub¬ 
ject is very clearly stated in the case 
of Batchelor v. Bigg ; 3 fVils. 319. 
Vide also Mr. I/ullock’s Treatise on 
the Law of Costs, where the subject is 
fully and ably considered, and from 
which the foregoing cases have been 
extracted. 

It should be observed, that in those 
cases where the plaintiff is not depri¬ 
ved of full costs by the stat. of Ch. 2. 
his right to them may be prevented 
by a judge’s certificate under 43 JEliz. 
c. 6. 
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within the statute. Vide 3 Keb. 184, 3, 8, 9. Raymond 5 Mod. 74,316. 
487. 2 Jones 232. Trespass for breaking his stall in mer- skSSlsa^Str. 
catuposita. And although trespass quart clausum fregit is liso. Bame*‘ 
within the statute, yet if it go on for putting and carrying J.*®; ^* 551 ^ 
away his corn, it is out of the statute, unless the defendant b. r. temp. ’ 
be acquitted thereof. Vide 3 Keb. 21, 247. 8 

2 H/Bl. 3. 3 Bor. 1284. Gilb. Eq. Ca.‘ 191. 


8. FANSHAW r. MORRISON. 
fTrin. 3 Ann. B. R. 2 Ld. Raym. 11S8. S. C. but not S. P.] 

UPON a scire facias on a recognizance in C. B. against 6Mod. 157, 
bail, the plaintiff had judgment for execution upon the 
recognizance, & quod recuperet dampna sua occasionc dili~ cognizance of 
tvmis * exccutionis , upon a writ of error in B. R. this was baS no damage* 
reversed, fbr the bail are only liable to costs of suit by the ^JLuooedila. 
statute, and damages by reason of the delay of execution tionisexecu- 
are not costs, nor costs of suit, but damage su&tained by ^ >n “- 
being so long out of his money, which uses to’Be assessed L * J 
bv allowing the party what lawful interest would have 1 R°i- Hep. 
come to him in the mean time; so that costs and damages 520 6Mod! 
are different in this case, given for different ends, and as- 157,197, 159t 
■cssed by different measures (a). 

(a) Vide Ld. Raym. 1532. Str. 807. Bur. 1791. 


DEBT. 


1. BELLA SIS r. BURBRICK. 

[Trin. 8 Will. C. B. 1 Ld. Raym. 170.} 

IN debitor rent upon a lease at will, the plaintiff must i„ debt format 
shew an occupation; for the rent is only due in respect on* feme at win, 
thereof, and therefore it must appear to the Court when mtt,t 

the lessee entered, and how long he occupied. But in i Vent. 41, 
debt*for rent upon a lease for years, the plaintiff need not , 
tpt forth any entry \>r occupation, for though the defend- 4 Leon, u! 



•09 


Deceit, 


i* et, ’iLut? yer an * ne '^ er Pn ^ ers nor occupies, he must pay the rent, it 
ai 3 . 5 . c. N. i* being due by the lease or contract, and not by the occupa- 

66. Holt 199. tion. 

Vide Dong. 454. 

Eaton v. J tuples 4. 1 Hen. Bl. 433. 4 T. R. 94. Auriol ?. Mills. 


2. JAYSON v RASH. 


[Mich. 4 Ann. B. R. 2 Ld. Ravm. 1212. S. C. by the names of 
1 Tyson t\ Parke.j 


lietit lies for 
sheriff' s fees of 
executing f legit, 
Post 331. 333. 
L<nt. 17, 51. 
Koy 75. Poph, 
173. Mo. 853. 
Holt 318 


THE sheriff brought debt for his fees of executing an 
elegit; and Holt held lhal it lies, for it is all the execution 
the plaintiff in the original action can have on this judg¬ 
ment, and he may enter on the land extended, if he can, 
without force. Vide 1 Cro. 286. 


3. ANONYMOUS. 

|[Trin. 11 Ann. B. R.] 

PER Curiam. Debt lies in the Marshalsea, or an/other 
courts, upon judgments in C. li. or li. /?., and upon nnl 
tie.l record the issue shall be tried by certiorari and mittimus 
out of Chancery. The judgment being the gist of the ac¬ 
tion, qucerc. How that can be alleged to be within the ju¬ 
risdiction? which is necessary. 


1 Sid. 330. 

Debt on judg¬ 
ment in B. R. 
lies in the Mar- 
■hiilsea. Con'ra 
post 439. Post 
404. Mod. 

Cases 103, 2'23. 

1 Vent. 71. 

1 Sid. 65 .105,151,180. Ante 5SW. 


[sio] DECEIT. 


1. ZOUCH v. THOMPSON. 

[Mich. 9 Will. S. C. B. 1 Ld. Raym. 17 7. 8. C.] 

a Le» 419 ^ ^ ne k e ' n S l ev ! c *d of ancient demesne lands, the lord 

Deceit for» fine brought his writ of deceit against the tertenant, the 
^mesne Tfes'™ 1 ^ e * r °f tbe connsee, and the heir of the conusor,‘seven 
againtt'the Ueir* years after the fine levied, and declared generally, that be 
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was lord of the manor at the time of the fine levied, with- of conusor and 

out shewing how or what estate he had: And it was re- 

solved, 1st, That deceit lies against the conusee himself, cause it was 

as well as against the conusor, because he is equally a p*N ,y B ™98 

party to the fine, and it is the fine that works a prejudice Br. Diaeeit, i6. 

to the lord. 2dly, That such a writ of deceit lies against g 

the heir of the conusee or conusor-, for this is a real de- Lut. 7 i 3 Ts. c- 

ceit, and not like a personal wrong, quod moritur cum per- 

sona; for by this wrong the lord is disinherited and debar- 2 \vii«. 17 . 

red of the perquisites arising from his court, which is,a 

permanent injury in the realty, that by no means dies with 

the person of him that did it. 3dly, The lord need not 

shew his estate; if he was dominus pro tempore , it is enough; 

and if his estate is since determined, it must be shewed on 

the other side. 4thly, The five years nonclaim is nothing 

in this case; for a fine may establish the right of another, 

but cannot establish itself. 5thly, The Court held the fine 

to be coram nonjudice , and merely void. 2 Leon. 290. Br. 1 Bo. Ab. SOT. 

Fines AT. Br. Discent 14. 21 E. 3. 20. Hearn's Plead . 

93. 7 Hen. 4.28. Vide Lmt. 712- 


2. MEDINA ®. STOUGHTON. 


TTrin. 12 Will. 3, B. R. 1 Ld. Raym. 593. S. C. 2 Ld.Raym. 

1182, 1205. cited.] 

CASE, for that the defendant being possessed of a cer¬ 
tain lottery-ticket, sold it to the plaintiff, affirming it to be 
hi- own, whereas in truth it was not his but another’s; de- 
fendanfpleaded he bought it bona fide, and so sold it. El 
petit judicium de narr ., quod narr. prod.tcasselur: The 
plaintiff demurred. And per Holt, C. J., 

1st, Where one having the possession of any personal 
chattel sells it, the bare affirming it to be his amounts to a 
warranty, and an action lies on the affirmation; for his 
having possession is a colour of title, and perhaps no other 
title can* be made *out; aliter where the seller is out of 
possession, for there may be room to question the seller’s 
title, and caveat empfor in such case to have either an ex- 

1 >ress warrantee or a good title: So it is in the case of 
ands, whether the seller be in or out of possession, for the 
seller cannot have them without a title, and the buyer is at 
Ibis peril to see it. 3 Mod. 261 (a). 

any cue. 


Show. 68. 

Where seller 
has the posses¬ 
sion of chattels, 
the bare affirm¬ 
ing them to be 
his makes a war¬ 
ranty! otherwise 
if out of posses¬ 
sion. Cro.El.44. 
1 Rol. Rep. 275. 

1 Rol. Ab. 91. 
Sid. 146. 

Holt 298. S. C. 

3 Mod. 2C1. 
Sho.68. CarthSO. 

[*Sli ] 

Stil.343,348. 

2 Cro. 474. 

Mo. 196. Such 
affirmance 
makes no war¬ 
ranty of lauds in 
Vide Ante 177. 


(a) The decision in this case cited 
and approved, but the dictum con¬ 
cerning the seller being out of posses¬ 


sion denied. Per Buller, j. 3 T. R. 
57. Vide Bull. jy. P. 30. 
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Judgment ton* 
•wer over tho' 
the pica prayed 
jud. de narr. 
Post *18. 

3 Mod. *81. 
Carth. 90, 187. 


2dly, The Court took this plea, in the conclusion of it, 
to be in bar, but because it was safest for the plaintiff, gave 
judgment to answer over, saying that could not be assign¬ 
ed for error by the defendant, because it was for his ad¬ 
vantage. 2 Mod. 2G1. 

JV. B. Holt said, It must not be taken as a plea in bar* 
because it did not begin with an actio turn* 


Deceit lies for 
affirming to a 
purchasor, that 
the rent is more 
than in fact it is. 
1 Sid. 1*6. but 
not for saying 
J. S. would have 
given so much. 

1 Koll. Abr. 81. 
pi. 8. 1 Hull. 

Abr. 101. pi. 16. 


3. RISNEY r. SELBY. 

[Mich. 3 Ann. B. It.] 

CASE, for that the plaintiff being in treaty with the 
defendant about the purchase of such a house, the defen¬ 
dant did fraudulently affirm the rent to be 30/. per annum , 
whereas it was but 20 /., whereby he was induced to give 
so much more than the house was worth. Upon not 
guilty pleaded, and verdict for the plaintiff, it was moved 
in arrest^ judgment, that ttys was an improper inquiry 
in the pllRtiff, and he was over-credulous in taking the 
defendant’s word for it; but the plaintiff had his judg¬ 
ment, for the value of the rent is matter that lies in the 
private knowledge of the landlord and tenant, and if they 
affirm the rent to be more than it is, the purchasor is 
cheated, and ought to have a remedy for it (a). 

(a) Fi. acc. 3 T. It. 58. 


Warranty of a 
horse tobesound. 
Want of an eye 
is a breach. 

2 Koll. Kcp. 5, 
188. Bridg. 128. 
F. N. B. 98. K. 
Cro. Jsc. 41, 
196,197,387. 
Bridg. 127. Br. 
Garranty 67, 58. 
Fitz. Deceit *4. 
Skin. 104. 

% Bol. 96. 


4 . BUTTERFIELD v. BURROUGHS; - 
[Trio. 5 Ann. B. R.] 

THE plaintiff declared that the defendant sold him a 
horse such a day and at such a place, <$/ adlunc 8; ibidem 
zoarrantizavit equum predict, to be sound, wind and limb, 
whereupon he paid his money, and avers the horse had but 
one eye, fyc. The defendant pleaded non zoarrantizavit; 
upon which there was a verdict for the plaintiff; and now 
in arrest of judgment it was objected, 1st, That the want 
of an eye is a visible thing, whereas the warranty extends 
only to secret infirmities: But to this it was answered and 
resolved by the Court, that this might be so, and must be 
intended to be so, since the jury have found the defendant 
did warrant. 2d Obj. As the warranty is here set forth, 
it might be at a time afler the sale; whereas it ought to 
he part of the very contract, and therefore it is always 
alleged zoarranlizando vendidit. Sed non allocatur; for the 
payment was afterwards, and it was, that completed the 
bargain, which was imperfect without it* 
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U HASTROP v. HASTINGS. 

[Pas.4 W.&M. B.R.] 

IN an action upon the case for beer and wages, the de¬ 
fendant pleaded in abatement, et pet. judicium de. billa , <$r 
quod billa pradicl. cassetur, for incertainty in the declara¬ 
tion upon demurrer, the defendant’s counsel insisted upon 
many faults in the declaration. Et per Cur. The defend¬ 
ant shall not take advantage of mistakes in the declaration 
upon a plea in abatement; but if he would do that, he 
must demur to the declaration, per quod a respondeat ouster 
iyas awarded. 


2. BENNET v. TALBOT. 

[[Hill. 8 Will. 3, B. R. 1 Ld. Raym. 149. S. C. Comyqs 26 . 

S. C.J 

TRESPASS for entering his close, and treading 
down his grass and corn, and hunting there, the de¬ 
fendant being an inferior tradesman, viz. a clothier, contra 
paccm, domini regis, contra formam statuti indc provis. Af¬ 
ter verdict pro quer., it was objected in arrest of judgment, 
that contra formam statuti goes to the whole declaration, 
wherein several of the trespasses contained are not contra¬ 
ry to any statute; for the statute 4 5. W. &fM. does only 

increase costs. Holt, C. J. If an act of parliament increa¬ 
ses a penalty, or deprives a man of a benefit he had before 
at common law, in such casc^ if one declares upon the sta¬ 
tute, and does not bring lnmself within the statute, and 
concludes contra formam statuti preedict., it is naught. This 
was Penhallow's case, 3 Cro. 231. But if there be no act 
of parliament at all, and the plaintiff concludes contra for¬ 
mam statuti prtedict ., it is only surplusage. This was 
.Word's case, 1 Vent. 103. Here an act gives an increase 
of costs, and in that only restores the common law, which 
was taken away by the stat. 22 23 Car. 2. The ques¬ 

tion is now, How the plaintiff shall declare in this case? 
In this count several trespasses are alleged, the last where¬ 
of is only within tljc statute, and the conclusiou of the 


Mistakes in a 
declaration can¬ 
not be taken ad. 
vantage of upon 
a plea in abate¬ 
ment. Show. 91. 
8 Co. 120. b. 

Co. Lit. SOS. b. 
Hob. 233. 

1 Lill. 439. 
Carth. 172. 


Oarth. 382. 
Rennet versus 
Tallien s. 5 Mod 
307. Declara¬ 
tion concluding 
contra form, 
statuti is well 
enough, though 
some of the mat¬ 
ters ore not witlio 
in the stat. 
Comb. 420. 

S. C. Cases R.R. 
121. Holt S01-. 



8121 


[ 818 ] 


Two 801114 * in 
nfcrr. for thing* 
of the same kind 
not averred to be 
different; well 
after verdict. 
Far. 148. 


Repugnancy in 
count. 


Declaration. 

count is contraforrnam statute , which, though in gramma* 
tical construction it goes to the whole count, yet in law it 
only goes to the hunting, and therefore why may we not 
apply it only to the latter part, and reject it as to the rest 
for surplusage, as was done in an indictment in Harwood's 
case, Al. 43. Accordingly the Court held that contra 
forrnam siatuti should only be applied to the latter part 
which was really against the statute; and that, seeing the 
hunting and breaking could not be separated, plaintiff 
should have his costs according to the new statute. Judg¬ 
ment for the plaintiff. 


3. WEST r. TROLES. 

[Mich. 9 Will. S. B. R.] 

THE plaintiff declared, that whereas the defendant 6 
Maii 1695, for 120 weeks’ diet then past, had promised to 
pay him 7 s. per week, and that the plaintiff poslea , sc. 5 
Maii 169^. having found the defendant diet 120 weeks 
then pasfPthe defendant promised to pay the worth, and 
that it was worth 7 s. per week. Upon non assumpsit and 
verdict pro quer., it was now moved in arrest of judgment 
that the weeks in the quantum meruit are not said to be alias 
than those laid in the special promise, so that the defendant 
is twice charged for the same thing. Sed non allocatur; for 
they do not appear necessarily to be the same, and without 
necessity the Court will not intend them so. 


4. NEVIL v. SOPER. 

[Trin. 10 WU1.3.B.R.] 

IN covenant against an apprentice the plaintiff assigned 
for breach, that the apprentice, before the time of his ap¬ 
prenticeship expired, # durante tempore quo survivit, de¬ 
parted from his master’s service. The defendant demur¬ 
red, and had judgment, because the declaration was re¬ 
pugnant, for it should have been durante tempore quo servire 
deb nil. The case of Lawly versus Arnold , Hill. 8 W. 3. 
B. R. t was not unlike this: That was trespass for taking 
and carrying away his timber and brick, super terram suam 
jacent. ergo confectionem domus de novo adifcal. And the 
Court held this insensible, for they could not fee material* 
towards the building of a house already built. Sed quaere 
If that was not surplusage? 
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5. TILSDEN v. PALFRIMAN. 

[[Mich. 3 Ann. B. R.] 

IF one be in custod. mar. mareseh ., the way to charge him Post 345. Di. 
■with an action or an execution is thus: If it be in term- 
time you must file a bill against him, and deliver a de- sorter in custody 
claration to the turnkey: Upon this he shall lie two terms 
before he be discharged, even on common bail; but if it <; a . 253 . vide 
be in vacation (a), the plaintiff must go to the mar- ’ 
shal’s book in the office, and make * an entry quod remanSat s. o. 3 Saik. 
in custod. ad sect. J. S. But then he must be in actual cus- 150 
tody, and not at liberty; because then he may be arrested. [ *214] 
•Per Curiam. 

(a) In 2 Bur. 1050. it was laid Pleas) to file a bill as of the prece- 
down by the Court of H. JR. that the ding term, and then to deliver or leave 
right method of charging a prisoner for the defendant (being in custody) 
in the vacation with a new suit is (like a declaration as of the preceding term, 
that which is taken in the Common and to make an affidavit thereof. 

See the Case of Crowder versus Oldfield, Title 

Jeofails. 


DEEDS AND CHARTERS. 


1. NURSE v. FRAMPTON. 

[Pas. 6 Will. 3. B. EL . 1 Ld. Raym. 28. S. C.[] 

DEBT for 25/., and declares that, by deed between Where deed 
him and the defendant, it was agreed, that the gray nag 
of the defendant, between the day of the date thereof and sea’iing 
and the last of August, a day’s notice being given to the n« r * 

plaintiff, should ride from Hyde-Park Corner to the first named therein, 
ho usd” in Reading, in three hours, for 50/. bet on each side, 
on the forfeiture of 25/., and avers, that the defendant 
gave not a day’s notice, and that the horse did not ride; 
the defendant craves oyer of the deed, which was, It is 
agreed that a gray nag , &.c. In witness whereof we have 
Sauuxd, Vol. L *" 36 
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3 Lev. 139. 

2 Salk. 457, 

472, 476. 

S Lev. 22, 210. 

2 Jon. 202. 

1 Vent. 332. 
Harm. 302. 

3 K cb. 786, 

814. Ante 197. 
Notice dispensed 
■where it be¬ 
comes impossi¬ 
ble. Ante 172. 


1 Rol. 457. 


£ 215 j 


Upon non tst 
factum found 
against the deed, 
it may be kept 
in court; other¬ 
wise upon a col¬ 
lateral issue. 

Co. Lit. 231. b. 
1 Lill. 419. 

Holt 213. S. C. 
Sav. 131,170. 


.1 Co. 74. b. 


hereunto set our hands and seals. Et nula ; They were not 
otherwise named in the deed. Hereupon the defendant 
pleaded that the plaintiff absconded for felony from such a 
day till after the first of August, so that he could not give 
notice. To this there was a replication and rejoinder both 
impertinent, and a demurrer; whereupon it was object¬ 
ed, that bare setting names and seals would not make them 
parties, so as to have an action. Vide 2 Just. 673. 3 Cro. 
59. 2i?o. 22. But the Court held, 1st, That the cases 

were not alike, and that an action would lie by the bare 
signing and sealing. 2dly, The Court held, that the de¬ 
fendant was not bound to seek the plaintiff to give notice^ 
because the plaintiff by his own act in absconding had pre¬ 
vented it, and a personal notice was necessary, which 
could not be given. Vide 2 Cro. 46. Yclv. 37. Lai. 158. 

1 Inst. 211. 

3dly, The Court held, that though notice was dispensed 
with by the plaintiff's absconding, yet the defendant 
should have rid the horse within the time limited, and for 
default thereof must pay the forfeiture. Judgment for the 
plaintiff. 


2. FITCH v. WELLS. 

[Hill. 4 Ann. B. R.] 

UPON a trial in ejectment the plaintiff made his title 
under several deeds, and after a long trial the jury 
found against them, and upon motion the Court ordered 
them to be kept in the officers’ hands in order to _ a prose¬ 
cution for forgery; but upon application to the Court of 
Chancery, from whence the issue was directed, a new tri¬ 
al being granted, the plaintiff moved to have the deeds 
out of court. Holt, C. J. held they must be delivered out 
as this case was, because the deeds were not in issue di¬ 
rectly upon the pleadings in the cause; otherwise if the 
issue had been noneslfactum; and he remembered the case 
of Sir John Hughlcy, who sued as executor to J. S. upon 
a bond of 10,000/. set up by an old woman that looked af¬ 
ter J. S. an old miser, as his nurse; and upon non est fac¬ 
tum pleaded, it was found upon a trial at bar not to be the 
deed of J. S.; and upon the authority of Wy mark's ease in 
5 Co., it was made a question, Whether the bond should 
not be cancelled? And it was held it should nof be cancel¬ 
led, because the judgment might be reversed by writ of er¬ 
ror, but the bond should be kept in court. 
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3. HILL v. ALAND. 

[Pas. 5 Ann. B. R.J 

/ ACTION was brought upon a special agreement con- Where the wri- 
iained in a note, and a rule was made to shew cause why 
the plaintiff should not give the defendant a copy; but, action not found- 
upon cause shewed, the rule was discharged, because the 
contract upon which the action was founded was a pajol have copy, 
contract, of which the note was only evidence, and there¬ 
fore the defendant ought not to have a copy (a). 

i_ 

(a) Quaere, Whether in modern practice such a rule would not be made absolute? 


DEFAULT. 


[S 16 ] 


STAPLE v. HAYDEN. 

[Trin. 2 Ann. B. R. 2 Ld. Raym. 922.] 

TRESPASS; the defendant justified for a way, fyc., 6Mod.l. 
and issue being joined, the cause came dtwn to be tried Hon^n? 1 ' 
at nisi prius. But the defendant made default, and so the Where defend- 
inquest was taken by default; and now the issue being 
immaterial, the Court was moved for a repleader. Et per no judgment can. 
Hull , C. J. ( b ) The defendant is out of court by the de- ^ lve ° [° a r H^. m * 
fault, and that to all purposes but this, viz. that judgment awarded. Ants 
may be given against him; therefore being out of court j™ ^ g c> 2 Ro 
there cannot be a replcader, unless the default could be Abr.W. pi. 4 .’ 
waived, or the party could be brought into court again (c). 

He said in personal actions before issue joined every de- 
fault was peremptory, but after issue joined the first de- default before, 
fault is not peremptory, but the second is, and this is by 
•the statute of Westminster , c. 27. and Marlbr. postquam ali- ed^taperemp- 
quis sc inquisitionemposucrit , non habebit nisi unicam defaUam ; toi> 

(6) Vide note to this case, pa. 173. (c) R. 'acc. Str.47. 
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Default. 


1 Lev. 32. 

IKeh. 23,39,89, 
90. l)ver 117, 
118. 3Cro. 5, 
«T5.3Cro.2‘27,8. 


M’here upon de¬ 
fault after issue 
joine<Utiemc|iiest 
■hall be taken by 
default, and 
■where judgment 
way be given. 

3 Saiind. 45 
1 IjCV. 105. 

6 Mod. 4. 5. 

1 Mod. 248. 

2 Show. 274. 

1 lent. 60. 

2 Lev. 135. 

[ 2 * 7 ] 


Bulst. 160,161. 
Mod Cases 4. 
Default may be 
waived in real 
actions, not in 
personal. 

6 Mod. 2,102. 
40 E. 3. 15. 

5 E. 4.3. 

2 Salk. 579. 

1 Lev. 32. 

3 Lev. 20, 440. 
19 Ed. 4. 1. 

22 H. C. 16. 

2 Lev. 12,142, 
164. 


and this unica defalta is always upon the rotorn of the vt* 
nire, and not upon the distringas, for the nuiai drfalta must 
be ad proximum diem , which is the day upon the ventre. 
And though the defendant never appears now upon the 
return of the venire. , yet heretofore the defendant was then 
demanded solemnly, and if he made default, there went 
out a distringas against the jury with a clause in it to dis¬ 
train the defendant; and if after this he made default 
again, it was peremptory, because there was no process 
left to fetch him. 

Generally, if after issue joined the defendant makes de¬ 
fault, the plaintiff may proceed to trial, and have the in¬ 
quest taken by default; but he shall not have judgment by 
default, unless in some special cases. In debt upon a bond, 
if the defendant pleads a release, and issue is thereupon 
joined, and at the trial the defendant makes default, the 
plaintiff may pray judgment by default, and the inquest 
need not be taken by default, for by this pica the duty is 
confessed, and the plea is not made good; a!iter, upon non 
cst factum, for thereby the duty is denied, therefore in that 
case the inquest must he taken by default: But iu trespass, 
if the defendant plead a release, and makes default, the 
plaintiff cannot pray judgment by default, hut must pray 
the inquest by default; for the debt was certain, but the 
damages arc uncertain. Long. l>° Ed. 4. 

In an appeal of rape after issue joined the defendant 
makes default, there shall be neither judgment by default 
nor inquest by default, but an alias, pluries, capias & exigent 
shall be awarded. Vide Jcnk. G8. 1C Ass. 13. 34 H. 

G. 24. 

The plaintiff cannot waive the default here, as the de¬ 
mandant may n a real action. If the tenant makes de* 
fault in a real action, a grand cape is awarded, and upon 
the return of it, if the demandant insists upon the default, 
he must have judgment final: but the demandant may 
waive the default, and take an appearance upon the gratid 
cape.; and that is regular, because the tenant comes in by 
process: And so it is of a default on a petit cape, but in a 
personal action there is no process to bring the party into 
court again: Also the day of the nisi prius not being the 
same with the day in bank, a default at nisi prius cannot 
be waived at the day in hank. 

And the bar was cautioned never to make defaults at 
nisi prius , because no judgment could be given for the de¬ 
fendant afterwards. 
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DEFENCE. 


FERRER Vm MILLER. 


[Pas. 4 W. & M. B. R.] 

EJ ECTM ENT; the defendant venit & (licit that the land 
is ancient demesne, without making any defence. To this 
there was a special demurrer. Et per Holt, C. J. The 
plaintiff might have refused the plea for want of a defence; 
but if he receives the plea, he admits a defence. If one 
pleads outlawry, he ought to plead it subpede sigilli; and if 
lie does not so plead it, the plaintiff may refuse it; but if 
he accept the plea, he shall not demur for that cause; for 
it is well enough if he allow it. 


Garth. 220. 

Plea without 
defence may be 
refused, but is 
made good by 
acceptance. 

3 f-ev. 182. 

5 Rep. 

1 Brown). B7 


DEMURRER. [sis] 


1 . BENBRIDGE t. DAY. 

[Hill. 3 W. & M. B. R.] 

TROVER for several things, and among the rest de duo- 
bus fulcris: The defendant demurred, and Holt C. J. re- ver de ilu<i!ms 
fused to give judgment quod nil capiat , saying, The plain- £‘£ ns s ^ Sa,k - 
tiff may take several damages, and release as to this, and n 0 i' t 191 .' 
then take judgment as to the rest, and all would be well. 


Demurrer. 


Carth. 187. S. 
C. 1 Show, 
255. Demur¬ 
rer in bar to a 
plea in abate, 
merit, makes a 
discontinuance. 
Show. 91. Mod. 
Cases 195, 198. 
Aided by ver¬ 
dict. 


2. CARTER v. DAVIES. 

[Pas. 3 W.&M.B.R ] 

INDEBITATUS assumpsit and quantum meruit for 
wares; as lo the first count the defendant pleaded non 
sumpsit, and as to the second pet. judicium de bit la , and 
pleads in abatement; the plaintiff took issue on the non as¬ 
sumpsit !, and demurred on the plea in abatement quod placi- 
lum preedict. minus sufficient, in iege. exist it ad ipsumab artione 
sua preedict, habend. pracludcnd. El per Cur. The plaintiff ha¬ 
ving demurred in bar, where the plea is only in abatement, 
the suit is thereby discontinued (a); but issue being 
joined on the other promise the court stayed proceedings 
on the demurrer, saying, The discontinuance would be 
helped by the verdict (b). 

(u) R. acc. 1 Ld. Raym. 593. Vide Str. 77 5. 

(b) R. acc. Hen. BL 644. Vide Str. 1022. 


4 Mod. 254. 

One defendant 
•annot plead two 
pleas that go to 
the whole. A li¬ 
ter nunc per 4 
Ik 5. Anns, for 
amendment 
of the law. Far. 
148. Holt 549. 
S. C. 


[ 219 ] 

k'lacitum cst no. 
Ru-ncolleelivum. 
Q. Yelv. 65. 

Co. Lit. 3U3. a. 
304. a. 


3. COMBE v. TALBOT. 

[Mich. 5 W.&M. B. R.] 

IN debt for two years rent due upon the demise of a 
messuage and several parcels of land, rendering 9/. per 
annum, the plaintiff demanded 18/., defendant as to 91. 
parccll. indr, being the first year’s rent, pleaded nil debet , 
and concluded to the country, hut there was no joinder 
in issue thereupon; and as to the 91. residue, he confessed 
the demise as laid in the declaration, reddendo annualim 
91. viz. 40^. foi such a parcel, and 71. for other parcels: 
and as to the 40,?. parcel thereof, he pleaded nil debet, and 
as to the rest nil habuit in tenemcnlis; the plaintiff demurred 
generally, qui placitum pradict. &r. El per Holt, C. J. and 
Eyre (who were only in court), 1st, One defendant can¬ 
not plead two such pleas as to the whole; thus one defend¬ 
ant cannot plead nil de.bei and nil habuit in trnementis. 2dly, 
If placitum be nomen colleclivum, which was doubted (Vide 1 
Saund. 333. Dyer 325. b. 15//. 7. 10. b. 3 Cm. 139. 
1 Leon. 125. 1 Sid. 39.) then the demurrer goes to all; 

and then no judgment can be given for the plaintiff, be¬ 
cause the plea of nil debcl is a good plea. Leave was had 
to amend on both sides. 



Demurrer. 
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4. CAMPBELL i>. ST. JOHN. 

£Trin. 6 W. &. M. B. R. Rot. 351. I Ld. Raym. 20. S. C.} 

- IN trover for a box and 290 peciis argenti , the defendant Dcmurrcr •» * 
demurred to the declaration, and the plaintiff demurred 
lo the defendant's demurrer, and concluded hoc paratus s c.comh. 306 , 
est verijicare; the defendant maintained his demurrer, and 323 ‘ Holtl56 ' 
put the matter upon the Court. And first, the Court held 
that trover would lie for plate generally. Vide Style 224, 

264. 2dly, That all is discontinued by the plaintiff’s not Ante 218 . but if 
joining in demurrer, but demurring upon the defendant’s 
demurrer; for there is no difference between pleading verdict)iti« 
over when issue is offered, and not joining in demurrer, ,ided - 
but pleading over; both are alike, and make a discon¬ 
tinuance. 


5. LAMPLOUGH ®. SHORTRIDGE. 

[Pas. 13 Will. 3. B. R. Comyns 115. S. C.j 

IN demurrer for duplicity, it is not sufficient to demur, Demurrer for 
quia duplex est , or dup/ieem habet materiam: but the party ghew^he™ in! 
must shew wherein; for the statute by requiring to shew Lut.4. Mod. 
cause intended *to oblige the party to lay his finger upon 
the very point. Per Holt, C. J. (a) 3 Salk. Hl.s.c 

(a) Vide Rule of C. B. M. 1654. Mills 29. Com. Dig. Plead. Q. 9. 


6 . ANONYMOUS. 

[Mich. 13 Will. 3. B. R.] 

IF there be a demurrer to part, and an issue upon other Demurrer to 
part, and judgment be given for the plaintiff upon the de- ** 

murrer, he may enter a non pros, as to the issue, and pro¬ 
ceed to a writ of inquiry on the demurrer; but without 
a non pros, he cannot have a writ of inquiry, because on 
the trial of the issue the same jury will ascertain the 
damages for that part which the demurrer was. Per 
Cur.-(6) 


(b) Vide acc. Sir. 532. 



Deodakd, 


S90 


7. DOCKMLNIQUE r. DA YEN ANT. 

{/Ti-in. 3 Ann. B. R/] 

Ko demurrer in PER Cur. If a defendant demur in abatement, the 
Mod*™*}” 1 ' Mod Court will notwithstanding give a final judgment, beeaih'C 
Cases 195,198. there cannot be a demurrer in abatement; for if the mat- 
S.c. called Doc- t er 0 f abatement be extrinsic, the defendant must plead 
Davenant.^Ante it; if intrinsic, the Court will take notice of it themselves. 

2X8. Show. 91. 


DEODAND. 


CASE OF THE LORD OF THE MANOR *OF 
HAMPSTEAD. 

Where sc vend A CART met a wagon loaded upon the road, and the 
things move ad cart endeavouring to pass by the wagon was driven upon 
arc all deodands. a high bank, and overturned, and threw the person that 
was in the cart just before the wheels of the wagon, and 
Mod. Cases 187. the wagon ran over the man and killed him. In the home 
circuit this was referred to Pol/rifen, C. J. and ^Gregory, 
and they gave their opinions. That the cart, wagon, 
loading, and ifll the horses are deodands, because they 
all moved ad mortem: Pollexfen at first doubted concern¬ 
ing the forfeiture of the cart, but looking into his com¬ 
mon-place book he grounded his opinion upon this case: 
i Sid.20 B, "or. One riding upon a horse in a river, the horse threw him, 
oonti-aPoj»ti.i30. an( j tj, e s t rea m carried him to a mill, and the wheel of 
the mill killed him; and it was adjudged that the horse 
and the wheel were forfeited. If a man be thrown from 
his horse by the violence of the water, then the horse is 
not forfeited, 2 Cro. 483. Lord Chanda' scase; where the 
inquest found him killed per cursum aqua. It is said in 
the hooks, That if a tree shall fall upon the branch of 
another tree, and both fall to the ground, and*the blanch 
kills a man, the tree and branch are both forfeited (a). 

(a) Deodands do not meet with coun- jury has found too little, the Courts 
t“e nance in Westminster-hall; when a will not interpose in favour *of the 


Departure. 


Crown, fiuu thoujjjk they will, if it has and he diet; Mid the coroner’s juft 
found too much, in favour of the sub* find the wheel only is the deoaaod, 
J ect f '[ A. sitting on hit * wag- the Court will not quash the ftiquift* 
gon falls the horses draw on the wag- 4ion. Fetter, C. L. 266. 
gon, the lore wheel crushes his head, 


DEPARTURE. £2213 


1. GARGRAVE ». SMITH. 

. [Hill. 2 W. & M. C. B. Rot 1639.] 

, TRESPASS for breaking his house, and taking and ToajiwHfic*- 
cnrrying away his goods; the defendant justified the ta- ihepto,tfffmLy 
king and carrying away nomine districlionis for damage- reply an abuse, 
feasant; plaintiff replied quod post districtionem prod. viz. parture. n °Yeir. 
codem die , fyc. he converted them to his own use. On 96 ,97. 1 K®, 
demurrer it was. urged, that the replication was a depar- Ab-85U 
ture, for it does not make good the plaintiff’s declaration 
in trespass, but shews rather that the plaintiff should 
have brought trover and conversion: Scd non allocatur; 
he that abuses a distress, is a trespasser ab initio , and there- 1 Sid. 10 . 
fore if ii^ trespass the defendant justifies nomine districlionis , 
the plaintiff may show an abuse, and it is no departure, but 
makes good his declaration; and so it does*n this case, for 
the converting is a trespass or trover at election, and the 2Cro - 14 ?-. 
matter disclosed in the replication makes good his election; 
for it proves it a trespass as well as a trover (a). 

(a) R. acc. 2 Wils. 313. 3 Wils. statute has altered the law by which 
90. 1 T R. 12. But in case of a subsequent irregularity made the dis- 

distress for rent, since the statute 11 tress a trespass ab initio. Vide Bull . 
Geo. 2. c. 19. perhaps* such a replica- JV*. P. 81. 
tion would be a departure; as that 


2. COUNTESS OF ARRON v. CRISPE. 

[Trin. 5 W. & M. B.R.] 

IN debt upon a bond the defendant craved oyer of the 
condition, which was to perform covenants in an in- » "dm« m?rof 
denture of lease, wherein one covenant was to pay so wMSduTwvfiaST 
•Salkelu* Vol» I. 37 



Departure. 
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ia the rejoinder, 
it is a departure. 
Ante 198. Cases 
J). It. 54. S. C. 
Holt 549. 

Comb. 211. 

Post. 615. 


1 Sid. 10,77. 
Co. Utt. 304. 


[222 ] 


Varying from 
that which is not 
materially al¬ 
leged, is no de¬ 
parture. 


much clear of all laves, and then set forth the indenture 
of lease, and pleaded performance: The plnintitl replied 
non-payment of so much for lmlf-a-year's rent: The de¬ 
fendant rejoined so much paid in money, and so much in 
taxes; upon the act of parliament for laying-Is.per pound 
on land, which hr ini; allowed amounted to the lull. TV^‘ 
plaintilf demurred. Holt. C. .1. held the covenant did in*t 
extend to parliamentary taxes, for want of the word parlia¬ 
mentary; C<rt<ri contra, .ill faxes includes parliamentary : 
yet ;>cr Holt, judgment ought to he for the. plaintiff*, though 
the point of law were against him; heeause the matter of 
this rejoinder being by way of excuse ought to have been 
set forth in the bar; but as it is here, it is a departure; 
for whereas he »aid at tir-t that he had performed the co¬ 
venants. now he says lie is not obliged to perforin tlu-m. 
Judgment pro 'pur. 


3. PRIMER r. PHILIPS. 

[Pas. 6 W. & M. B. R.] 

TRESPASS for taking his cattle in ulta via rrgia at 
such a place; the defendant justified the taking for 
damage-feasant; the plaintiff replied, that time out of 
mind there had been quartern via turn cquvstris quam pe¬ 
tit stris pro omnibus inUr such a place, 4 A and that the 
defendant (a) drove his cattle over the way, and that cn pas¬ 
sant the cattle eat, 4'C. The defendant rejoined, That the 
cattle were eommorant in via preedit t. and issue was joined 
hereupon, which was found for the plaintiff. Darnell 
moved for a rcplcader, the trespass now tried being ano¬ 
ther trespass tiffin was complained of, 34 H. 0. 19, 20. Holt, 
C. J. The trespass is a transitory trespass, .and the mention 
of it in the declaration as done in alta via was nothing to 
the purpose: it was idle and out of time, and mere surplu¬ 
sage; and therefore the plaintiff in his replication, by fol¬ 
lowing the defendant to another way, who does depart be¬ 
cause it was not materially alleged in the declaration; and 
a departure must be from something that is material (b). 
And when the issue is taken upon the commorancy, it ad¬ 
mits the plaintiff had a w ay, hut that he continued longer 
in it than he should. Judgment pro qw:r. 


(а) This should be plaintiff! 1 Sid. 228. Hurd. 41. . hut. J4SZ. 

(б) Vide ace. 1 Lev. 110,143. Cro. Com. Dig. Plead. F. 11. 3d edit. 5th 
Car. 334. Sir. 21, 806. Fort. 557. vol. pa. 4S6. 



Depahtuhe. 




4. WEBLEY V. PALMER. 

[Mich. 7 Will. 3. B. R.] 

IN tarvir the defendant pleaded a release, &•<% and it i„ trespass, if 
way held p< r lloll , C. J. That in trespass, if the defendant theiieiendant 
plead a release before the time, he must also go on with 
an absque, hoc , that he is guilty ad a! iquod tempos postea: plaintiff mays 
But if he does not vary the time, there needs no traverse; 
for suppose you allege the trespass to Ik- such a day, and Lue 1437. 
the defendant justifies as to that day, the plaintiff may 
shew another day, and it is no departure; for the defend- iter, G. sthm 
ant lias occasioned this: And there is great difference 3d edit. p. 44 
between a bond and a trespass; if the declaration lays 
the bond to be dated on one day, the replication cannot 
sa\ it was dated on another; but in trespass the plaintiff 
may depart according to occasion; sed udjournatur. Vide 
prox. (Jusam. 


5. HOWARD *. JENN1SON. £ 2S 

[Pas. 8 W. 3. B. R. Comb. 361. S. C.^j 

AN action on the case for work done was brought by a Declaration 
tailor, and six several promises laid, all upon the llHh of »*«*»“**.»* 
October: the defendant pleaded infra atatem to all gene- promises, aii 
rally; the plaintiff replied as to two promises, pracludi non , 0,1 ^ * ame 
i\-r. quia the defendant w'as at that time of full age, and Tarutgene 
as to the rest, that they were pro ncccsyario vcstitu; here- b'» plaintiff 
upon the defendant demurred, ulleging*that this was re- 
pugnant: that the defendant could not at the same time otoi, and 
he of full age and not of full age: but the Court held, 

That time was hut a circumstance in nowise material, saries,witbc 
’ nor part of the issue; that a man is not tied to a precise ^" fiadepi 
day in his declaration; and if the defendant force him to 
vary, it is no departure, lJudgment pro quer (a). 

(a) Vide Str. -21, 806. acc. 



DETINUE, 


ROBERTS r. WETHERALL. 


[Pas. 8 Will. 3. B. R.] 


fiMod.19t.SC. 
Detinue brought 
for goods fotfeit- 
ed. Moil. Cases 
2X6. Cro.EI.867. 
Co. Lit. 145. b 
Comb. ;561. 
Cases 13. R. 93. 


BY the act of navigation 12 Car. 2. c. 18. certain goods 
are prohibited to be imported here under pain of forfeit¬ 
ing them, one part to the king, another to him or them 
that will inform, seize, or sue for the same; and it was 
adjudged in this case. That the subject may bring detinue 
for such goods, as the lord may replevin for the goods of 
his villein distrained; for the bringing the action vests a 
property in the plaintiff (a). 


(a) Wilkins and Despart, H. 33 
Geo. 3. B. R. It being pleaded to 
an action of trespass for taking a ship, 
that it was seized by virtue of the 
navigation act; the plaintiff replied, 
that there was no judicial condemna¬ 
tion; to which the defendant demurred. 


And this case was relied upon to shew, 
that the property was changed by. seiz¬ 
ing or commencing suit: the Court 
intimated that they could not distin¬ 
guish the case from Roberts and We- 
therall, and gave judgment for the de¬ 
fendant. 5 T. R. 11£. 


DEVISE. 


1. LODDINGTON ®. K1ME. 

[Mich. 6 W. & M. C. B. Intr. Trin. 5 W. & M. Rot. 1551. 

1 Ld. Raym. 203. S. C.J 

3j r .«.«.C. IN replevin a special verdict was found, viz. That Sir 
life'andifhe^ Michael Jlrmin being seised in fee, devised a rent-charge, 
have iuue male, and then devises the land to Jl. far life , without impeach - 
■ue'mideandhii nien * °f 10mtc ■' atl d ,n case he have any issue male , then to such 
and if he issue male and his heirs for ever ; and if he die zeithout issue 
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male, then to B. and his heirs for ever. A. entered and suf¬ 
fered a common recovery, and died without issue. 

1st Question was, whether A. was tenant in tail by this 
devise? Powell held the express estate for life not destroyed 
by the implication that arose on the latter words following, 
so *ftat A. was only tenant for life, and the rather, because 
tfOse words, viz. impeachment of waste , and for life , must in 
“that case be rejected, quod Treby,C. J. concessit (a). 2 dly,The 
Court held,That issue was to be taken here as non singulare, 
because the inheritance was annexed and limited to the 
word issue; so that the inheritance was in the issue, ancf 
not in A. the father ( b). 3dly, That this limitation to the 
issue was not an executory devise, being after a freehold, 
but a contingent remainder (o), so that a posthumous son 
could never take (cl). 4thly, that the remainder limited 
•to the issue of A. was a contingent remainder in fee, and 
that the remainder to B. was a fee also: But those fees arc 
not like one fee mounted on another, nor contrary to one 
another, but two concurrent contingencies, of which either 
is to start according as it happens; so that these are remain¬ 
ders contemporary and not expectant one after another (c). 
5thlv, The Court held that the remainder in fee to B. was 
not vested, because the precedent limitation to the issue of 
A. was a contingent fee; and they took this difference, 
viz. Where the mesne estates limited are for life or in 
tail, the last remainder may, if it be to a person in esse, 
vest; but no remainder limited after a limitation in fee, 
can be vested (f). Gthly, That the recovery suffered by 
A. had barred the estate limited to his issue, that being 
contingent, and likewise the remainder limited to B. and 
his heirs, because that was contingent, not vested, and now 
never could vest; and that A. had gained a tortious fee, 
which would be good against B. and his heir£ and likewise 
against all persons but the right heirs of the devisor (g). 


(lie without issue 
male, to B. and 
liis heirs. A. has 
hut an estate for 
life, and both 
remainders are 
contingent. 

1 Co. 66. b. 

4 Mod. 283. 
3l^v. 408,434. 

2 Danv. 419. 

3 U. 183. p. 24. 
8. C. Fx|. Ab. 
182. p. 23. 

Fee simple with 
a double aspect. 
Post. 229. 

8 Co. 79. a. 
Quaere,The cate 
of Doe, of the 
demise of'Brown 
v. Holmes and 
Longmire in C. 
B. Mich. 12GeO. 
3. the like case 
with this, was 
determined, viz. 
That A. took an 
estate for life, 
and that the 
common recove¬ 
ry barred the re¬ 
mainder over to 
B. which was 
held to be a con¬ 
tingent remain¬ 
der; tlie first li¬ 
mitation being a 
contingent re¬ 
mainder in lee 
to the issue male 
of A.—Note to 
the 5th edition. 
Vi. 2 Bl. 777. 

[ 2 * 5 ] 


(a) K. acc. 8 Mod. 253, 382. Str. 

79 8. Fitzg. 7.10 Mod. 181. Gilb. L. 
# E. 20, 129. 3 lfits. 242, 244. Vide 
i Vent. 232. 1 Rat;. 28. 1 Si&. 47. 

1 Lev. 324. 2 Mod. Ca. 261, 283. 

2 Atkyns 570. S Atk. f 94. 

(b) Vide Str. 804. Fitzg. S21. 
1 Bro. Ch. Ca. 220. 1 Mq. Ca. Ab. 
184. 4 T. R. 299. Doe v. Collis. 
Toni Kenyon said, that this position is 
to GiTcollected from all the cases there 
cited, taking thorn altogether [ bit. al. 
the present^; that in a will issue is a 
word either of purchase or limitation 
as will Best answer the intention 6f 
the devisor; though in*the case of a 
deed it is universally token as a word 


of purchase. Vide 5 T. R. 299. Denn v. 
Puckey. 

(c) Vide ac. 2 Sound. 388. 4 Mod. 
284. Skin. 431. Com. 372. 1 T. R. 
632. Fearne 295. Doug. 265. (252.) 
Cowp. 18. 3 T. R. 764. 

(d) Vide Reeve v. Long, post 227. 

(e) R. acc. 5 Wits. 237. Vide Doug. 
265. (251.) 504. Notes to Doe and 
Fonereau, 3 T. R. 188. 4 T. R. 39. 

(/) Vide S Atk. 774. 4 T. R. 82. 
Fearne 1 s Cont. Rem. 161 . Amb. 204. 
Fearne, 4th edit. 349 

(g) Fi. ace. 3 Wils. 225, 237, 241. 
2 Bl 777. Doug. 264. (251.) 753. 
(725.) 4 T. R. 82. 5 T. li. 299. 
fearne 282. (520.) 
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•** ^ *2. 264. JVoia: In (he report of this ease in 3 /,< r. 431. it is said, 
135 . V i sid? 47 . that the Court were agreed to give judgment for the avow- 
R»y.30. l Keb. ant upon the point, that A. only took an estate for li/e, 
1 Mod when Powell. J. started the other point, whether the de¬ 
vise over to B. was only a contingent remainder. ->r ex¬ 
ecutory devise: Upon which it was afterwards, twi ar¬ 
gued; but that, before any judgment given, thep:.;fw<* 
agreed and div ided the estate («). 

But it appears by a MS. of Judge Blencowe, that after long consideration judg¬ 
ment was given that A. had only an estate for life. — Note to the fifth edition. 

(a)The case of Carter v. Bamardis- House of Lords on an appeal concern- 
ion,! P. fftns. 504. was a continuation ing the same devise in Carter v. Bar- 
of the same dispute. The decision, as nardistoit, 2 Bro. V. ('. 1 Vi. Str. 804. 
reported above, was confirmed by the Fitzg. 21. 

2. MILFORD r. SMITH. 

[Mich. 5 VT. &i M. B. R.] 

Granted, in a UPON a special verdict in e jectment the case was, A. 

as'/fitTiadbci*n being seised in fee, by indenture. <\r. in consideration of 
siprecdto be ’ marriage, covenanted to levy a tine to certain uses, and no 
So" s 'c Sll ° W tine was levied. A. reciting this deed by his w il^ devises 
and confirms all estates given and granted to his son i:i mar¬ 
riage according to the deed. And it was resolved fur Cur. 
that the w ill had reference to the deed, and passid such 
lands and such estates as were intended to he conveyed by 
the deed and fine: for the word smut in a will is not to he 
437 ! 1 RK Ucp. taken strictly but largely for any agreement. I ’id, CVo. 

9.30. 7 Bro. Kl. 6G. 2 Cro. MS. 

Par. Ca. 353. 


4 Mod, 131. 
Comb. 195. 

3 D. ‘300. p. 7. 


Vide 1 And. 


Limitation of a 
t**nn to A. and 
tlio heirs of bis 
body, and if liu 
(lit »itliout is- 
«uc,living II.then 
to B. is good. 
Pal in. 48, 333. 

2 Boll. Hep. 

1‘29. Vide 1). 
Norfolk’s cast', 
in Select Cases 
in Chancery. 

2 Cro. 459. \V. 
Jones 15. Sid. 
3". E«p Ah. 
192. pi. 8. S. C. 
Comb. 208. • 

< lartli. 26ti. 

Skin. 340. Holt 
227. Cases B. U 
44 . 


3. LAMB r. ARCHER. 

' [5 W. & M. B. R.1 

IN ejertmnil a special verdiet w;i* found, and the ease, 
as shortly put by the Court, was this: II. possessed of a 
term for jears devises his land to A. and to the heirs ol 
his body; and if A. die without issue, living B.. then to li. 
Aorthey, who argued the case, said, that the judges would 
allow a limitation in remainder not only to a person intssc. 
but to the first son of the person in *ssr. Vide 1 Sid. 431. 

1 Cro. 230. 1 Ho. Cl 2. And the Court held this was a 

good limitation to B ., the contingency arising w ithin the 
compass of a life; and they denied Child and Holy's case, 

2 Cro. 4GO. Mr. Gould, in arguing the case,, said, jf »*ne. 
make a feoffment to the right heirs of B., that this w as a 
good springing Use: Sed tot. Cur. contra eum in hoc , be¬ 
cause it is by way of present limitation; a liter where it is 
future as to the right heirs of B. after his death (m). 

(a) R. acc ■ 1 Eq% Cc[« Jib, 193* 
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4. GiOODRIGHT r. CORNISH. 

[Hill. 5 W. &. M. B. R. 1 Ld. Raym. 5. S. C.] 

IN ejectment a spec ial vcrelief was f<>uncl, viz. Knonding 
lia,4 issue two siiiis. John and Richard , and devised lands 
John for 30 years, if' lie; should so long live, and as for 
mi/ inheritance after the said term, J devise the, same to the 
hi irs nuilc of the body of John, and for default of such issue , 
then to Richard. Toe Court resolved, 1st, That John had 
not an estate-fail by implication upon the words wilhmit 
issue , because the devisor had given him an estate for years 
by express words, and the Court cannot make such a con¬ 
struction against express words, when thereby they would 
al-o drov.n the estate for years, and make an estate of in¬ 
heritance (a). 2dly, The Court held this devise to the 
heirs male of the body o (John to he void in its creation(6): 
Fur. for want of an estate of freehold to support it, it was 
Void as a remainder; and they seemed not to think it an 
executory devise, because it was limited as a remainder, 
;md because it is limited per verba dr presenti (c). If one 
devise his estate to the heir of J. S ., and J. S. is living, 
the deW.se shall not be construed an executory devise, and 
such a devise is therefore void; but if it were to the heir 
of J . .S’., after the* deatli of J. S., that is good, as an cxe- 
eut ry devise: Jio note the diversity inter verba de pretsenti 
:riba ih fniitro(d). 3dly, The Court held the limitation 
to the heirs male: of John was become void by event, 
whatever it was in its creation, because John is now dead 
without issue. 4thly, The Court held, that if the remain¬ 
der to the heirs male of John was void in point of limita¬ 
tion, then the next remainder limited to Richard took ef¬ 
fect presently. 4 Mod. 255. S. C. 


4 Mod. 255. 

Post 23«, 2rcn. 

1 Kruse to A for 
SO years, if he 
so long live, re¬ 
mainder to the 
heirs male of A., 
remainder to B., 
the last remain¬ 
der takes effect 
presently No 
implication to he. 
received against 
express words. 
Post 229. Moor 
350. pi. 491. 
Palm. 376. Cro. 
Car. 185. Limi- 
tation per verba 
de pnesenti will 
not make an ex¬ 
ecutory deviae, 
hut verba de fu¬ 
ture will. 3 Lev. 
408. 3Cro. 158. 

2 lust. 22. b. 

1 Mod. 159,160. 
Dyer 124. pi. 38, 
122. pi. 20 . Cro. 
FI. 423,525,526. 

3 Lev. 3*3. 
Comb. 256. 3 D. 
237. p. 4 . S. C. 
Comb. '254. 

Holt 227. 

('uses U. K. 52. 
Skinner 408. 

2 Dan. 519.pi. 13. 
1 lap Ab. 189. 


(a) R. arc. 1 nils. 225. Bur. 2157. 
Bl. 643. Vide I Bla. COG. 

Jb) Vi. 4 Bur. 2162. Fearne, C. P. 
207. 


(c) Tide 2 TVms. 28. 1 Blac. 643. 

(d) Vide some observations on this 
doctrine in Fearne ’s Cont. Rem. 426. 
Powell on Devises, 329. 


3. BL1SSET r. CRANWELL & AL. 

[Pas. 6 W. & M. C. B. S. C. cited in 1 Ld. Raym. 624.] 

IN ejectment upon trial at Kent assizes, a case was made Devise to A. and 
for the opinion of the Court, viz. A. being seised of the 
lands in question devised in these words. I give and devise longer liver of 
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them, equally to 
be divided be¬ 
tween them and 
tbeir heii-s, 
makes a tenancy 
in common. 
Show. 373. 

3 Mod. 209. 

2 Vent. 56. 

1 Vent. 223,376. 

2 Sid. 53. Pol- 
lexfen408, 424. 

3 Lev. 373. S. C. 
Comb. 256. 

1 Wilson 341. 

[* 227 ] 

2 Chanc. Cases 
64, 65. 


2 Ro. Ab. 90. 
Goulds. S8. 

3 Leon. 19,25,26. 

2 Sid. 53. 
Cro.El. 443,695, 
696. 1 Leon.113. 

1 Bulst. 113. 
Mo. 594, 667. 

3 Co. 39. b. 
Dyer 25. pi 158. 
Br. Devise 29. 
Godb. 362, txc. 

2 Sid. 78, 79. 
Cro. Car. 75. 
Ante, pi. 4. 

2 Vent. 366. 

1 Vent. 216. 


No construction 
to be received 
against express 
words. 1 Cit>. 
75 Ben. 18,19. 


to my two sons and their heirs, and the longer liver of them t 
equally to be divided between them and their heirs, after the 
death of my wife, all that my messuage, <Vr. The devisor 
dies, his wife dies, one of the sons entered and made his 
will, and devised his part to the lessor of the plaintitf, and 
died, and the defendant was the surviving devisee of 50.; 
and therefore it was agreed, that if the two sons wei*' 
joint-tenants, then this devise was void quoad the survivor; 
but if by the first will the two sons were tenants in com¬ 
mon, then this devise to the ^lessor was good. And after 
argument, the Chief Justice, JVcvill and Rokesby, were of. 
opinion, that they were tenants in common, and that the 
devise was good, and the reason was upon the construc¬ 
tion of wills, that it ought to be according to the intent 
of the devisor; his intent appearing by the words to be 
not only to provide for his two sons, but for their poster¬ 
ity, that not only his two sons, but their heirs, should 
have an equal part; for the words are, equally to be divided 
between them and their heirs; and though by the first words 
it is given to them and the survivor of them, yet the last 
words explain what he intended by the word survivor, and 
that the survivor should have an equal division with the 
heirs of him that should die first; and though the iestator 
has not aptly expressed himself, yet, upon all the words 
taken together, his meaning seems to be so. That the 
cases in Sty. 211. and 2 Ro. 90., differ from tills case, as 
the C. J. said, for there the inheritance is fixed and settled 
in the survivor, which shews plainly his intent that they 
should be joint-tenants: But here the inheritance is ap¬ 
pointed to be equally divided betwixt them and their heirs, and 
here the words equally to be divided, do immediately follow 
the word survivor, which shews he intended a division in 
case of survivorship; but in the other case it is otherwise: 
The cases upon which they grounded themselves were, 

3 Cro. 443. 2 And. 17. Sty. 434. Powell , J. contra. That 
the exposition of a will may be enlarged to so great an un¬ 
certainty, that it is fit to put a stop to it, and that it is tne 
words of the will only that are to explain the testator’s 
intent. That the word survivor makes a joint-tenancy by 
express words; but the words equally, or equally to be divi¬ 
ded, were taken at first only to import a future division to 
be made, but afterwards it was agreed, that these words 
also made a tenancy in common: but this was only an ex* 
position collected out of the words where tfyere was.po 
joint-tenancy given by express words. No construction of 
an intent shall be received against such express words, for 
this would be to confound the text: And he relied upon 
the case in 2 Ro. 90. Sty. 211., and concluded for the de¬ 
fendant, that the two sons were joint-tenants; but by the 
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opinion of the three other justices ft was adjudged that 
they were tenants in common (a). Judgment pro quer. (6) 


(a) R. 1 Ld. Raym. 721. 1 Jltk. 493, 
494. that the woj-us equally to be divi¬ 
ded between them, Prec. in Ch. 491. 
dial equally amongst them, Cowp. 6 57. 
that equally, 1 Vex. 165. that to be 
equally divided amongst them, and the 
survivor of them, ana their heirs for 
ever, make a tenancy in common in a 


will. Vide 3 Bur. 1881. 2 Br. Ch. 
293. 1 Aik. 493. 2 Wms. 280. 

(6) A devise to B. and C. and the 
survivor of them, and their heirs, 
equally to be divided between them, 
creates a joint-tenancy for life, with 
several inheritances,j5ar/rrr v. Giles, 
2 Wms. 28a 3 Bro. P. C. 297. 


C. REEVE v. LONG. 

[Pasch. 6 W. & M. B. R.] 

ERROR of a judgment in C. B. in ejectment, wherein a c*nh.sos s. c. 
special verdict was found, and the case was, John hone be- 3 Lev. 408. 
rng seised in fee devised the lands to his nephew Henry | c° d g^f‘ 43 ^ 
hong for life, remainder to the first son in tail male, and so comb. 252. 
on to the second, third, fye. And for default of such issue, 
remainder to his nephew Richard hong , lessor of the plain- ’ 

tiff, lor life, remainder to the first son in tail, and so on to f* 288 j 
the second, third, 8/c. with divers remainders over. The Plowd! as. 
devisor died, Henry married, and died without issue, leav¬ 
ing his wife enseint with a son; Richard entered as in his 
remainder, and a afterwards the posthumous son (the defen¬ 
dant) was born, and his guardian entered upon the lessor; 
whereupon he brought this ejectment; and judgment was 
given for the plaintiff in C. B. by the whole Court: And 
now that judgment was affirmed by this Court; and resol¬ 
ved, 1 st, That the remainder to the first son of A. is a con¬ 
tingent remainder, and must take effect during the partic¬ 
ular estate of A ., or co inslante. that it detefmines; that by contingent re¬ 
consequence this remainder to the son became void by the mainder must 
death of the tenant for life before.#, had a first son. 2 ndly, 

That this was such a default of issue, or a dying without or eo instante 
iswue, that instantly the remainder limited over to B. vested th ? t h 
in him, and he became seised m possession; and this cannot 199 . 1 lust, 
be defeated nor the estate fetched back again, though A. ?98. Cro. El. 
has a son born afterwards. 1 Co. C6. ' ? j 0 . 

But note; This judgment was afterwards reversed in the n. 

House of Lords against the opinion of all the judges, who 3 1 ^ 341 ^ 434 . 
were much dissatisfied with the reversal, and blamed the 1 Sid. 47. ’ K»y, 
judge who tried the cause for suffering a special verdict to Co^b"* 1 " 
be found. * Vide slat. 10 & 11 W. 3. c. 16. But quare , 375.’ s Mod. S3, 
whether that extends to a devise? for the words are, svhere jjjj*- 1 s * und - 
an estate is by any marriage or other settlement limited , 
fyc. (. ) 

(c) 1 do not find thaj there has been tute is applicable to wills; but in Bae 
any absolute decision whether this sta- v. Quartley, 1 T. R. 634. the Court 

Salk eld, Vol. I. 33 
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seems to take it for granted that it is. 
Mr. Butler, in a note to Co. Lit. pa. 
S98. say9, " There is a tradition that, 
as the case of Heave and Long arose 
upon a will, the Lords considered the 
law to be settled by their determina¬ 
tion in that case, and were unwilling 
to make any c.rpress mention of iimita- 
tions or devises made in wills, lest it 
should appear to call in question the 


authority or propriety of their deter¬ 
mination. Besides, (he observes,) the 
words of the act may be construed, 
without much violence, to comprifce 
settlements of estates made by will, as 
well as settlements of estates made 
deed.” In Bui. JS\ P. pa. 105. it is, 
also said that there is no ground for 
the distinction. 


7. SOUTH v. ALLEINE. 


5 Mod. 63, 93, 
101 . lk-risp of 
the rents amt 
pmfits to A. to 
be paid by the 
executors, is a 
devise of the 
lands to A. 3 I). 
200. p. S. S. C. 
Comb. 375. Eq. 
Ah. 383. p. 2 
post 679. 3 Bro. 
Par. C's. 458. 

2 l.d lta\ . nr;?. 

1 Bro. Cha. fa. 
75. 2 T. R. 44. 
I V.z. 13.1. 154. 
1 Saint*'. 186. 
fro. El. 190. 

Co. Lit. 4. b. 
Cro. .lac. ini. 
pi. 39. Moor 

6 15. p!. 371. 

755. pi. 10(0. 

3 Leon. 9. All. 
45. 


[Trim 7 W.&M. B. U ] 

IN ejectment upon ;i special verdict the case was, that 
J. S. being seised of lands in fee, ‘29 Car. 2 . devised 
all the rents and protits of such lands to Sarah liirch , wife 
of William Birch , during her natural life, to he paid by his 
executors into her own hands, w ithout the intermeddling 
of her husband; and after her decease, he devised them, 
unto and amongst J. B.. M. B., and K. B.,Htc. The ques¬ 
tion was, Whether by this devise £. B. had the,lands 
themselves? And Mr. .Yorlhey argued she had; for by the 
words, rents awl profits, the land itself would pass, which 
the Court granted; then the question was. Whether these 
last w’ords, to be paid bp his mentors, &lc., did not alter 
and restrain the first words? And he argued, they did 
not,, for which he cited Yd. 73. Carpenter and Collins , 
3 Cro. 674, 724. Pigott versus Garnish , 1 Cm. 368. 
Spirt versus Bruce. 2 Ijrun. 221 . pi. 208., and 3 Leon. 78. 
But per llolt, C. .1. I am not satisfied with it: And he 
seemed strongly to incline that the executors were trustees 
for the wife; hut the defendant had judgment by the opin¬ 
ion of Rokesby and Lyre against Holt, C. J. 


[229] 


8. SCATTER WOOD r. EDGE («). 


[Trin. 9 Will. 3. Cf. B. Rot. 1424.] 

IN ejectment a special verdict was found, viz. Robert 
Edge devised to trustees for eleven years, and then to 
the first son of Jl. and the heirs male, of his body, and so 
on to the second, third, <Vc. sons in tail male, provided they 
Casts U. It. 278. the said sons shall take on them my surname; and in case J key 
or their heirs refuse to take my surname , or die. zoilhout issue, 
then I devise my land to the first son of B. in tail male,provided 


Revise to the 
first son of A. (A. 
having none at 
that time) is 
void. Eq. Ab. 
189. p. 15. s. r. 


(a) Ld. Chancellor Thurlow, 3 Bro. ported, that it was nqt very CUsy to 
Ch. 898. said, This case was so ill re- discover what, points were determined. 
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he take my surname; and if he refuse , or die without issue, 
then to the right heirs of the devisor. A. hud no son at the 
time of tiie devise, and died without issue; and li. had a 
son who was living at the time of the devise, who took the 
sjmiamc of the devisor. The whole Court agreed, 1st, 

That the devise to the first son of A. was not a contingent 
•remainder, hut by way of exec utory devise, because the 
precedent estate is for years, which cannot support a re¬ 
mainder; lor a contingent remainder can never depend on 
a term of years, because of the abeyance of the freehold^); Cro. Jac. 592. 
nor can it be limited after a fee, because after such a dis- Co ' ljt * 18 ' a ‘ 
posal nothing remains in the owner to limit (/>). Et per 
Parcel/, A devise to the first son of A. having none at that 
time, is void (c) because it is by way of a present devise, 
and the devisee is not in esse; but a devise to the first son of Gondrigli' 
A. when he shall have one, is good, for that is only a future Antoine.*’ 
devise, and no inconvenience, for the inheritance descends 
in the mean time. 2dly, They held that an executory 
estate, to rise within the compass of a reasonable time, is 
good; that 20, nay 30 years, has been thought a reason¬ 
able time. So is the compass of a lift: or lives; for let the. within what 
lives be never so many, there must be a survivor, and so it limc exec “L 
is hut the length of that life; [for Trnsd.cn used to say, the toaiise^Carter 
candles were all lighted at once,] but they were not for 5:J - - K (w v "F e 
going one step further, because these limitations make 2 lll,am, 
estates unalienable, every executory devise being a perpe¬ 
tuity as far as it goes, that is to say, an estate unalienable, 
though all mankind join in the conveyance. And as to 
the principal case', Blemorc , J. held the devise to the first 
son of A. to be future; fo>- he supposed the testator knew 
A. had no son, and that the rather, because he does not 
name him. Purcell, J. Tnere are three sorts of executory 
estates, one where, the devisor parts with his whole fee- latcs . Ante 224 . 
simple, but upon some contingency qualifies that disposi- 3-1,35. 
lion, and limits another fee upon that contingency, which j RoTi.Kep.3i8. 
i# altogether new in law, as appears by 1 Inst. 18. A fee Cro. Jac. JO-i. 
cannot he limited upon a fee (rl). Vide 1 Ro. 825, 826. Tho' GI * 
1 Cro. Pells and Brown. Thg second sort is, where he gives Ravin. 82. 
a future estate to arise upon a contingency, and does not 
part with the fee at present, but retains it; these are not £ 230 ] 
against law; for by common law one might devise that his 
executor should sell his land, and in such case the vendee 
is in by the will, and the fee descends to the heir in the 
meantime: For this sort vide 2 Lean. 11. 3 Leon. 64. Cro. 3 Leon. 64, ro. 
El. 833. Mo. 644. 2 Ro. 793. Raym. 82. A third sort 

(а) Vide ace. 1 Atk. 422. 1 Wils. 225. 4 Bur. 2157. 3 T. R. 

(б) Vide ace. Frame's Contingent 86. 

Remainders, 2d edit. pa. 206 . (d) Vide F. C. It- 292. 

(c) Vide Ca. Temp. Talb. 145.150. 
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2 Roll. Rpp. 335. 
1 Holt Rep. 137. 
Moor 177. pi. 
312,228, jjI. 358. 
Devise to infant 
in ventre aa mere 
food, by wsy of 
exeeutorvdevise. 
1 Lev 135. 

3 Mod. 9. 

Dyer 303. pi. 50. 
Rsym. 163, 164. 
1 Keb. 151. 

I Roll. Hep. 190. 


Devise to the 
first son of A. if 
he take* niv 
name, if not to 
B., A. dies with¬ 
out issue, B. 
shall take; for 
the refusal of 
A. 's son is not a 
condition prece¬ 
dent. Yeutris 
199. Moor 637. 
pi. 877. 1 Roll. 

Rep. 254. 

8 Buist. 275. 


of executory devises is of terms, which are well settled in, 
Matth. Manning's case: It is dangerous to extend the 
boundary of these executory devises, which at present is 
a life or lives. A devise to an infant in ventre sa mere , by 
the better opinions, though various, is not good. Vide \1 
H. 6. 13. Bro. Devise 32. 1 Ro. 609, 610. X)ycr 303, 

304, 342. Mo, 127, 177, 634. 2 Buist. 272. 1 Ro. Rep. 

110. Lilt. 255. But I am of opinion it is good (a); for 
he, taking notice that the devisee is in ventre , must intend 
a future devise; but a devise to A.'s first son docs not im¬ 
port notice in the devisor that A. has no son: It may as 
well be said a devise to the heirs of J. S., a person living, 
is good, because the testator knew he was alive, and there¬ 
fore meant a future devise (/>). The question here is, 
Whether the precedent term for eleven years makes a dif¬ 
ference? I hold not, because it is an original devise per 
verba de prasrnti, and so differs from 1 Rnym. 12. 2 Mod. 

292. But had it been to the first son to he begotten, it 
had been otherwise. Lastly, He held that the devise to 
the first son of B., who was born and in esse at the time, 
was good; and as to the objection, that the devise to the 
first son of A. was a condition precedent, and so that failing, 
all fails, [Vide 1 Inst, 218.J he held, it was not a precedent 
condition, but part of the limitation. Treby , C. J. If the 
devise to the first son of A. be good, then the devise to the 
first son of B. is not good; but if that to the first son of A. 
be bad, then this to the first son of B. is good. Had the 
first son of A. been before the CouFt, the judgment must 
have been against him, because as a remainder it was void, 
and as an executory devise it was void; for these are either 
present or future: If present, the party must be in esse >V 
capax at the time, or all is void; like a devise to the right 
heirs of J. S. who is living; this is a present devise, and 
therefore not like the case of an infant in ventre, sa mere: 
Where future, they must arise within the compass of a life; 
no longer lime has yet been allowed: And he was not for pr«*- 
longing the time in favour of these inconvenient estates (r). 
2dly, He held the devise to fhe first son of A. was not a 
precedent condition, but a precedent estate attended with 


(a) At this day it is clearly agreed, 
that a devise to an infant in ventre sa 
mere is good, though he be born after 
die testator’s death, and he shall take 
by way of executory devise. F. C. It. 
429. Freer*. 244, 293. 

(b) Vide 4 Bur. 2i62. 

(c) The law appears to be now set¬ 
tled, that an executory devise which 
must, in the nature of the limitation. 


vest within twenty-one years after the 
period of a life in being, is good; and 
this appears to be the largest, period 
yet allowed for the vesting of such 
estates. F. C. It. 321. Perhaps" the 
period may be extended by the time 
between the death of a parent and the 
birth of a posthumous child. Vide 
Harg. Vo. Lit. 
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these limitations (a)* Judgment was given for the defend* 
ant, and afterwards affirmed in B. R. (b). 


(a) R. acc. Jones v. Westcomb, 1 Eq. 
Ca. Ab. 245. Free. Ch. SI6. Gilt). 
Mq, 74. Jlndt iws v. Fulham, 2 Eq. 
Ca. Ab. 294. Gulliver v. Wickett, 
1 Wils. 105. Avelyn v. Ward, 1 Vex. 
420. Statham v. Bell, Cowp. 40. Fo~ 
nereau v. Fonereaufi Jltk. 315. Brad¬ 
ford v. Foley and others J)onz.%§. Vide 
Feame 360. (163), (400.) The princi¬ 
ple of these cases is thus stated by Ld. 
Chancellor Thurlowjn Doe v.Brabant, 


3 BroJS9S. “Wherever the prior estate 
is made to depend upon any described 
event, and the second estate is to arise 
upon the determination of that event, 
the first is not to be taken as a condi¬ 
tion precedent, but upon its failure the 
second estate must take place” 

(b) As to the general doctrines in 
this case, vide Doe v. Fonereau, and 
the Reporter’s Notes, Doug. 504, 
(470.) 


9. EYRES v. FAULKLAND. 


[ 831 ] 


[Hill. 9 Will. 3. C. B. 1 Ld. Rajni. 395. S. C.] 

H. possessed of a term for ninety-nine years devised 
his tejm to A. for life, and so on to B. and five others suc¬ 
cessively for life; all seven being now dead, the question 
was, Who should have the residue of the term? Et per 
Treby and Powell: Anciently, if one having a term de¬ 
vised it to A. for life, remainder to J3., such remainder was 
void; 1st, Because an estate for life is a greater estate; 
and, 2dly, Because the term included the whole interest, 
so that when he devised his term, nothing remained to li¬ 
mit over. Afterwards the law altered; for a devise of the 
term to B., after the death of A., was held good; and by 
the same reason to A. for life, remainder t« B., for it was 
but disposing of the interest in the mean time; but a de¬ 
vise to A. in tail, remainder over, is too remote; so if it be 
to A ., and if he die without issue, remainder over. As to 
the principal case, they held that all the remainders were 
good; and that the first devisee, and so every devisee in his 
turn, had the whole term vqpted in him; during which the 
next man in remainder, and so every other after him, had 
not an actual remainder, but a possibility of remainder, 
and the executor of the devisor a possibility of reverter; for 
there may be a possibility of reverter, even where no re¬ 
mainder can be limited, as the case of a gift to A . and 
his heirs while such a tree statids: No remainder can be 
limited over, and yet clearly the donor has a possibility of 
reverter, though no actual reversion; a fortiori , there shall 
be a possibility of reverter, where a remainder may be li- 
miteaover; for the testator gave but a limited estate, and 
what he has not giv'en away must remain in him; and the 


Devise of a term 
of years to seve¬ 
ral successively 
for 'life. After 
all are dead.exe- 
torof devisor 
shall have the re¬ 
sidue. 2 Dan. 
Ab. 518. pi. 5. 

1 Roll. Abr. 

611. L. 1. 


1 Sid. 450. 

2 Sid. 135, 151. 
Fearne304. 


There may be a 
possibility of re¬ 
verter, where no 
remainder can be 
limited. 2 Salk, 

f ir, 576, 590. 

Sauml. 260. 

3 Lev. 94. Holt 
163. Lit. 348. 
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words for life can be no more rejected in the last limita^ 
lion than in the first («). 

(a) Vide Ca. Temp. Ld. Talb. 4S. 1 P. W. 666. Fearne's Cont. Rem. 375. 


Select Cases in 
Chanecrv, 129. 
S. C. Where a 
eomlition is pre¬ 
cedent to the 
taking of an 
estate, Chancery 
cannot relieve iu 
case of non-per- 
forinance; 
otherwise in case 
of forfeiture. 

•i Veni. 333. 

K»j. Ab. 110. p. 
10. Cases B. R. 
18J. Holt 230. 
Vide 3 Wms. 

65. 4 Bro. I*. C. 
194. 1 Atk. 
361,381, 500. 
Com. 726. 

3 Atk. 504. 

[ * 232] 

+ Ld. Chancel¬ 
lor, with assist¬ 
ance' of two 
fudges,viz Tre- 
oy and Holt: No 
papers, Utters, 
&c. can be taken 
notice of to in¬ 
fluence the con¬ 
struction ot a 
will. Post 235. 

3 Cb. Hep. 94, 
93. 1 Vez.231. 

Doug. 31. Bull. 
V. I\ 297. 


’ Lev. 70. 


10. BERTIE V. FALKLAND. 

[Hill. 9 Will. 5. In. Cane. 2 Vernon 340. S. C. Powell on 
Devises, 247,480. S. C. cited. 

« 

CARY by will, dated the 10th of September 1695. de¬ 
vised to trustees and their heirs, upon trust to take the 
profits for three years, and if within the three years there 
happened a marriage between the Lord Guilford and Mrs. 
TV., who was then ten years of age, and his heir at law, 
then to Mrs. IV. for life, remainder to her first son, «$v. 
And if the marriage did not happen, then remainder to 
Lord Falkland in tail; they differed about the terms, so the 
Lord Guilford took an another lady, and Mrs. IV. was marri¬ 
ed to C., who brought a bill to have the estate, as being a 
person equivalent, that is to say, equal in estate, family, and 
person (as they urged) to the Lord * Gui/frd; and the lady 
an infant, and in no fault, she having done what she 
could, and therefore she ought not to forfeit for the fault 
of another, and they produced evidence from papers, let¬ 
ters. and sayings of the testator, to prove his intent in this 
will was not that it should be in Lord Guilford's power to 
make her forfeit. Et per Cur. t These collateral papers, 
tVr. cannot be taken notice of to influence the construction 
of this will, for that would be to let them in, and to make 
them part of the will itself; and by the statute of frauds 
and perjuries, overy part of a will must be in writing: But 
before that statute, where a will was in writing, no colla¬ 
teral proofs by papers or words could be admitted, because 
a will was a complete and consummate act of itself; that 
therefore they must c'onslrue it bv itself. That Chancery 
could not relieve in this case, though the condition was 
answered to what the lady wa? capable of doing, for that 
the condition was precedent; and though Chancery re¬ 
lives non-performance, it is only upon a forfeiture, for 
which equity can have a valuation made, and give a com¬ 
pensation. Decreed for the Lord Falkland , but reversed 
on appeal to the House of Lords. 
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11. BADGER r. LLOYD. 

[Triii. 9 Will. 3. B. R. Rotulo 373: 1 Ld. Raym. 523. S. C. 

Comyna 62. S. C.] 

•In ejectment a special verdict was found, viz. John Lloyd 
the elder conveyed lands by lease and release to the use j s'id 4 r. F*r 
of himself for ninety-nine years, if he lived so long, re- 
maindcr to his son John for ninety-nine years, if he lived 
so long, remainder to Elizabeth the son’s wife for life, re¬ 
mainder to trustees to support contingent remainders, re¬ 
mainder to the first, second, third, &c. sons of John the 
son in tail-male, remainder to John the father in tail, re¬ 
mainder to him and his heirs. John the elder had issue 
the-said John , Thomas , Pau/, and Peter, and after makes 
his will, whereby, reciting this settlement, he devises these 
very lands, after John the son’s death without issue-male, 
to Thomas , and after the death of Thomas without issue- 
male, then to Paul , and if Paul die without issue-male, 
none of his other brothers being living, then to Peter and 
jhis heirs for ever. John the elder died, and John the son 
differed a common recovery; and the lessor of the plain¬ 
tiff, who claimed by the devise and the recovery also, was 
the only son of Pc/cr, and the defendant was a purchaser l bl¬ 
under a fine from Thomas. The title depended upon these 3 ^ 

three points; 1 st, Whether the remainder devised to Pe¬ 
ter was contingent? 2 dly, Whether it was an immediate 
estate vested, or executory? 3dly, Whether the intails 
there devised were not vain and fruitless, such as never 
could take effect, and therefore void? 

The first question arose from the w ords, and none of his [ 238 ] 
brothers living: And the Court held that these words did Expresio eoru« 
not alter the case, because they say nothing but what was nihiiopcratm™ 
implied and understood before: The sense had been the 
same if they had been omitted, and then this had been 
like all other limitations of remainders; and it is plain, the 
limitation to Peter can never take effect till all arc dead. 

To construe it otherwise would be to destroy all the ex¬ 
press estates before devise^ Vide 1 Cro. 185. 2 Cro. 

415. (a) 

The second question arose from this objection, That 
John the father having an estate-tail in remainder, with a 
reversion in fee expectant, this devise of his cannot take 
effect till the old estate-tail be spent: So this devise if ever Devise to a. B. 
it take effect, is to commence alter a dying without issue, 
which is a void executory devise: The Court agreed, that ^teuton : 


(a) Fide Bur. 228. Fearne 167. 
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otherwise, if B. 
were tenant in 
tail, remainder 
to the diriaor. 


A. having re¬ 
mainder m tail 
with reversion in 
lee, devises to 
one son in tail, 
remainder to the 
other in fee; 
good, because it 
alters the tenure. 


if a man seised in fee does devise his lands to A. and his 
heirs, if J. S. a stranger die without issue, this is an exe¬ 
cutory devise; because there is no precedent particular 
estate: Alilcr if J. S. had been tenant in tail of the lands, 
the reversion to the devisor, as in this case; for here is an 
immediate devise of a present reversion, and the words, 
after or from and after , are only to denote when they are 
to take effect in possession. 10 Co. 107. 3 Cro. 323. 

1 Sautid. 131. («) 

To the third point, Holt, C. J. agreed, that the estates- 
tail devised to John , Thomas , and Paul , could never take 
effect; because the estate-tail, which was in the devisor, 
must descend to them, and would always interpose and 
keep back the estate-tail devised, which being no larger, 
must spend cequispassibus with the old intail, and therefore 
it can never have effect; upon which reason he agreed, 
that such a devise of a remainder would be void, but he 
held it otherwise of a reversion, which is also in this case; 
because there is a seigniory and a tenancy created; for 
tenant in tail must hold of him in reversion, and he of the 
supreme lord; so that this devise has a real effect as to the 
tenure, which is altered hereby; vide 2 Co. 61.; and go 
there is a sound diversity. 


AT. The judgment of the Court was, that it was a remainder vested in Peter; 
and this judgment was affirmed, upon error, both in the Exchequer Chamber 
and House of Lords. Judge Blencow's MS. 1 vol. 139. 1 La. Raym. 537. 


(a) Vide Ca. Temp. Ld. Talk. 363. Feame 337. 


12. NOTTINGHAM v. JENNINGS. 

[Trin. 12 W. 3. B. R. 1 Ld. Raym. 568. S. C. Comyns 82. 

S. C.] 

Devise by father IN ejectment a case was made upon trial, which was, H. 
h^ire"for ever had three sons, A. B. and C., and devised his lands to 
ami for want B. his second son, after the death of his V'ife, to hold to him and 
such hens then / f ,- ? heirs for ever ; and for want of such/icirs, then to his own 
of the father in right heirs. H. died, and B. entered and died without 
h!' 4j's ill c issuc > living the eldest son. Et per Cur. The second son 
p ‘ had only an estate-tail, and the eldest shall lake by descent, 

and not by the will; and sp the devise over is void in point 

E 234 1 of limitation; for his intent was, that the land should de¬ 
ni. Car. 5r, 58. scend from himself, and not from his son B. If the devise 
Cro * over had been to a stranger, it had been void, and B. had 
Vaugh. 269, taken a fee; but here is only an estate-tail, and the word 
*ro. heirs can import nothing more than issue, for B. could not 

» die without heirs, living heirs of the father (3). 

(b) Vide S Lev. 70. Ca. Temp. Ab. 305. pi. 2 . 1 Vex. 89. Amber 
Talb. 1. 2 fVms. 570. Doug. 354. 363. 3 Term Rep. 488,491. a T.R 
Coup. 234. 3 Aik. 617. 2 Eq. Ca. 299. 
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13. COLE v. RAWLINSON. 

i Hill. 1 Ann. B. R. 2 Ld. Raym. 831. 1702. S. C. Holt 

744.] 

.IN ejectment a special verdict was found, viz. That Bil- I give ail my 
lingsley being seised in fee of the Bell-tavern, made a set- 
tlement to the use of himself for life, remainder to his wife in,’&c. and 
for life, remainder to his son in tail, remainder to his wife 
infee; or to the like effect. The husband died; and the He* a fee in the 
wife being so seised of the said Bell-tavern, and possessed 
of other leasehold estates, made her will, and thereby de¬ 
vised in this manner, / give, ratify, and confirm all my estate , 
right, title , and interest , which I now have , and all the term 
and terms of years which I now have or may have in my pow¬ 
er to dispose of after my death, in whatever I hold by lease from 
Sir John Freeman, and also the house called the Bell-tavern, 
to John Billingsley. This John Billingsley-was the son and 
heir of him that made the settlement, and also had the re¬ 
mainder in tail in the Bell-tavern, but was not the heir of 
the wife: The question was, What estate the said John 
Billingsley took in the Bell-tavern by this devise? Powell, 

Powys , and Gould , Justices, held, that he took an estate 
in fee; 1st, Because it is but one sentence coupled by the 
words and also, and governed by one verb, whereby the 
preposition in is carried unto the Bell-tavern , so that it is a 
devise of all her estate and interest in her leasehold estate, 
and also in the Bell-tavern. VideUy. 19. 2 Sound. 165. 

And the words ought to have this construction since they 
are capable of it, because this was certainly the intent of 
the testator, who could not design so vain and useless an 
estate to the devisee, as an estate for life after an estate- 
tail; and for this purpose was urged the case in Moor 873. l Atk.471- 
Hob. 3. Mo. 52. 1 Ro. S44. 2dly, Because the words of 
the will are rather a description of the testator’s estate than 
of*his lands;,and the preposition in subinlelligitur , and put 
it into Latin , and it is ac cliam domo vocat, £/c. And sup¬ 
pose a transposition of the words, which is allowable to 
serve the intent of a will, and than the matter is plain, for 
then it is I give my term of years and all the estate , right and 
title I have in my term, atid also in the Bell-tavern (a); and 
Powys said, it was an honest construction, and brought 
back the fee of the reversion to the right heir of the hus- £* £35 ] 
band, who Created the reversion." Holt, C. J. contra. For Per Holt, the 
the intent of a * testator will not do, unless there be suffi- ^fc^iected* 
cient words in the will to manifest that intent ; neither if from the words 

(a) Fide 2 Bur. 880. 

39 


Salkeld, Vol. 1. 
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of the trill , not 
extrinsic cir¬ 
cumstances. 
Ante 232. 


7 Co. 23. 2 Sid. 
151. Perk. 693. 
3 Bulst. 129. 
Rule, What 
words give onlv 
■n estate for life, 
and what a fee 
without heirs. 
Vent. 359. 

1 Ro. Rep. 249. 
Co. Lit. 9. b. 


Post 238. Mat¬ 
ter that cannot 
uppear tillfound, 
when found is 
not to be regar¬ 
ded in the expo¬ 
sition of wills. 


Ante 232. 


£836] 
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his intent to be collected from the circumstances of his 
estate and other matters collateral and foreign to the will, 
but from the words and tenor of the will itself: And il we 
once travel into the affairs of the testator and leave the will, 
ire shall not know the mind of the testator by his words, 
but by his circumstances; so that if you gl> to a lawycf he 
shall not knowhow to expound it. Upon the Will it is 
so, hut with the matter found in a special verdict it is 
otherwise; and what if more accidental circumstances he 
discovered, and be made the matter of another verdictj 
Men’s rights will be very precarious upon such construe- , 
tion. And as for the honesty of the construction, What 
if the woman paid a good portion, and was a purchaser of 
this reversion, is it not as honest then to construe it in fa¬ 
vour of her heir, as to expound it in favour of the right 
heir of the husband? But we must not depart from the 
will to iind the meaning of it in things out of it. It is 
then a certain rule, that to devise lands to H., without 
farther words, will pass but an estate for life, unless there 
be other words to shew his intent, as for ever; or unless 
he devise for some special purpose which cannot be accom¬ 
plished without a larger estate: And as this is a sure rule, 
so it holds good as well where the devise is of a reversion, 
as where it is of lands in possession, unless he devise it as 
a reversion, or take notice of a particular estate; for then 
his intent may appear upon the face of the will itself: But 
if the words be general, and without regard to the nature 
of the thing, it is otherwise; for it shall not be construed 
from the nature of the thing, w'hich is extrinsical, but 
from the words of the will. Ask a lawyer what passes, he 
says an estate for life, for he knew not that it was a rever¬ 
sion; and though it be a fruitless estate and will signify 
nothing, yet ihat does not appear till it be found, and 
therefore w r hen found it is not to be regarded. The case 
in Mo. and Hub. differs, for there the testator takes notice 
of a precedent term, and the words are, his lands of inhe¬ 
ritance , so that the special intent of the testatoy is apparent 
from the words of the will. If I give Black-acrc to J3. and 
his heirs, and also White-acre, the fee-simple of White- 
acre shall pass, as well as the fee of Black-acre; because 
it follows the limitation, and comprises it by the words, 
and also; but if I give all my right, title, and interest in 
■my term, and also my house called the Bell, in the gram¬ 
matical construction it is no more than, and also I give my 
house called the Bell; for the subject matter of his right, title, 
and interest is the term, and the preposition in terminates 
and rests there. So is the case at bar; but say they, turn 
it into Latin, and then it is, I give jus, tilulum, & statum 
in termino ac eliam demo vocat. the Bell-tavern. I answer, 
the preposition in may be necessarily understood in Latir ^ 
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but not in English , and the conjunction is not so far a cop¬ 
ulative as to take in the preposition in, though it takes in 
the verb. My brother Potoell would transpose the words, 
so it shall be all the right, title, and interest in the Bell-tavern , 
aryl also all thejerm / have and hold of Sir John Freeman. 

But I do not know how we can transpose words that are Vide i Vaa. 225 , 
good sense. If the will was nonsense, then we may tran- wiU 

spose to make it bear a meaning; but to displace the words that are good 
of the will when they are intelligible, is to alter the will 
and the sense of it. For these reasons, and also because trw,# P 0,ea - 
the heir-at-law was to be favoured, he concluded for the 
plaintiff. He cited 3 Cro. 330. Hub. 2. 1 Cro. Wilkinson 
versus Mcrrilan. (a) 


(a) The judgment given in this case, 
according to the opinion of the puisne 
judges, was affirmed in the House of 
Lords. 1 Bro. Ca. Pari. 108. Vide. 1 
Vex. 232. Rep.T. Talb. 202. Bro. Ca. 
Ch. 472 2 Atk. 450. Vide also Pow¬ 
ell on Devises, 520., where it is laid 
down that nothing can by parol evi¬ 


dence or averment be put upon a will 
which does not previously stand there; 
but that any light mav be thrown upon 
what stands there By averments of 
all distinct facts that stand well with, 
and have their existence independent 
of the effect or non-effect of the words 
of the will. Vi. 4 T. JL 601. 


14. POPIIAM contra BANFIELD. 

[Hill. 2 Ann. In Cane. 1 Wins. 54. 2 Vern. 450,546. called 
Bamfield v. Pophaiu.j 

DEVISE to A. for lift-, remainder to the first son ®f whereapart*- 
A. in tail-male, and so on to the 10th son in tail-male, and exprewty'deti- 
if the said A. die without issue-male of his body, the re- *ed, a contrary 
mainder over. Also by a codicil annexed he recited, 
whereas he had given an estate-tail to A. \-c. And it was sequent word*, 
objected, that by the codicil the intent of the devisor ap- jj£>d cmn &c 
peared, and that by the will A. had an estate-tail; for he 860 , 3 D. 237 . p! 
might have posthumous children, and more than ten sons: ^ s ‘ A ^‘ 10e s 
Sed non allocatur; for where a particular estate is expressly lYern. 79,'isi, 
devised, we will not, by any subsequent clause, collect a 3*4- svern.427’ 
contrary intent inconsistent with the first by implication: 3 l[ v .'-S i 26 ’ 27 
and therefore they construed dying without issue-male, a Skin. 558,559. 
dying without such,issue-male. And they said- there was a 
mighty diBi rty/ee between a devise to A., and if he die Hob. 30 , 259 . 
without issue, then to B., and a devise to A. for life, and stBrowni. 271 . 
if he die without issue, then to B. Adjudged, per Wright 
Lord Kcfiper, Holt C. J., and Trevor C. J. (£>). 

(a) By the report of this case in where it states the devise only to be 
Wins, and also by the case of Allan- to the sons so far as the tenth; for it 
son v* Clitherow, 1 Vex. 24., it ap- was a devise to all the sons succes- 
pears that this report is incorrect, aively; and in Langley v. Baldwin^ 1 
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Eq. Ca.M. 185. which is stated more 
correctly by Lord Hardwicks, in the 
before-mentioned case of Jillanson v. 
Clitherow, where the devise was to the 
father for life, remainder to the first, 
and so on to the sLrth son; and if the 
father died without issue, then over; 
it was held the father took an estate- 
tail by implication. Vide Robinson v. 
Robinson, 1 Bur. 44. (in which the 
cases upon the subject are collected). 
Jillanson v. Clitherow, above mention¬ 
ed. Lethallier v. Tracy, 5 Jltk. 784. 


Evans v. Jistley, S Bur. 1570. Doe v. 
Jiplyn, 4 T. R. 82. Hay v. Earl of Cov¬ 
entry, 3 T. R. 83. From all which 
case’s it seems that no general rule is 
laid down in the construction of words 
of this kind; but that Courts, both of 
law and equity, consider the raising 
estates by implication as depending 
upon such implication being necessa¬ 
ry to effectuate the general manifest 
intention of the testator. Vide 1 Bro. 
Ch. 519. 3 Bro. F. C. 528. 


The word*, all 
my estate, in a 
wilt pass both 
the ihiug and all 
the testator’s in¬ 
terest therein. 
Mod. Cases, 8te. 
256. 3 It. 175. 
p. 12. S. C. 

6 Mod. 106. 
Eq.Ab. 177.p.l7. 
3 Salk 515. 

Holt 281. 

2 iA. Kartn.963. 

[ 337 ] 


Cm. Car. 447. 
Styles 293. 

2 Rep. 46. 

1 Saund. ISO. 

2 Saund. 411. 

3 Mod. 31. 

2 Vem. 664. 


Carter and Hor* 
ner, 4 Mod. 89. 


15. COUNTESS OF BRIDGWATER r. THE 
DUKE OF BOLTON. 

[Hill. 2 Ann. B. R.] 

A SPECIAL verdict was found upon a feigned issue, 
directed out of Chancery, to try whether the late Duke of 
Bolton did by his will devise certain fee-farm rents to John 
Earl of Bridgwater in fee. The devise was in these words, 
viz. I give certain lands to A., awl l give to John Earl of IS., 
my son-in-law, 50001. and alt my mines; uil zchieh I give to 
my said son-in-law, his executors and assigns, together with 
all my plate and jncels, and all other my estate real and 
personal, not othrrzeise disposed of by this my will, for to be 
given by him to his children as he shall think convenient, l 
solely trusting to his honour and discretion , that he will give 
them surh provision as v'ill be necessary. And another clause 
was, Whereas I have contracted for the sale of my fee-farm rents, 
my will is, that if my debts shall not be satisfied out of my other 
estate , my executors (whereof the Earl was one) shall and may 
sell some part or all of them for payment of them, notwithstand¬ 
ing the rents art not devised by this my last will. And the 
question was, Whether his fee-farm rents should pass to 
the Earl of B., and for what dstate? Etper Holt, C. J., who 
delivered the resolution of the Court, The rents pass by 
these words (a), all my real and persorM hr state, for the word 
estate is genus gcnsralissimum, and include.: all things real 
and personal, and the fee of the rents passes, at least the 
whole estate of the devisor; for all his estate is V description 
of his fee. In pleading a fee-simple you say no more than 
seisitus in dominico suo ut de feodo; and in formed on or other 
action, if a fee-simple be alleged, you say eujus slatum the 
demandant has now. In a will the testator is not *ied up 
to form ; it is enough that he expresses and signifies his 


(a) R. acc. 2 Mod. Ca. 78. 
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meaning by any words. Before the statute II. 8. if one 
had devised his land by virtue of a custom, the common 
law accepted his intent without requiring particular words Moorm^ 
of limitation, as in cases of conveyances at common law; ii“ b ' 2 . lRoll. 
and as it was so in devises before the statute, there is the A.br.835. 
same reason why it should be so in devises since the statute: 

/Lnd he held, that devising all his estate, and all his estate 
in such house, was the same, and that all his estate in 
the thing passed in either case. Hob. 177. Moor 480, 880. 

2 Vent. 285. Allen 28. (a) 


(a) The word estate, in its natural 
import, will carry a fee-simple, unless 
there be other words to restrain or con- 
troul it. Holdfast v. Martin, 1 T. It 
411. Doe v. Woodhouse, 4 T. R. 89. 
Ridout v. Payne, 1 Vex. 10. 3 Atk. 
48G. Ilailis v. Gale, 2 Vex. 48. Tan¬ 
ner v. Wise, 3 Wins. 284. Temp. Talb. 
284. Barry v. Edgworth, 1 r. Wms. 
524. Jbbetsonv. Beckwith, Temp. Talb. 
.157. Macaree v. Tall, Ambler 181. 
JStiles v. Walford, 2 Bl. Rep. 938. Doe 
v. Chapman, 1 Hen. Bl. 223. In sev¬ 
eral of the above cases the word estate 
was coupled with circumstances oi lo¬ 
cal distinction, which, it is clearly set¬ 
tled, does not -make any difference. 
The word estates has the same opera¬ 
tion, Fletcher v. Smiton, 2 T. R. 656. 
In Goodwyn v. Goodwyn, I Vex. 226. 
the Court was doubtful with respect to 
a devise of estates in the occupation of 
particular tenants. In Frogmorton v. 
Wright, 3 Wils. 414.2 Bl. 889. Right 
v. Sidebotham, Doug. 759. Denn v. 
Gaskin, Cowp.657. introductory words 


of an intention to devise all a person’s 
estate, Sfc. followed by a devise mere¬ 
ly descriptive of particular property, 
were held only to carry an estate for 
life; but such introductory expressions 
were allowed to be of considerable 
weight in favour of the clear intention 
of the testator. In Chester v. Paint¬ 
er, 2 Wms. S35 a person devised one- 
third part of all his estate whatever to 
his wife, and to his son and his heirs 
two-thirds; and it was held that the 
wife only took an estate for life, the 
testator having used words of inherit¬ 
ance in the devise to the son. In Ib- 
betson v. Beckwith, Temp. Talb. 157. 
Ld. Talbot held that where the devise 
was of “ all the testator’s estate to A. 
for life, and to T. D. after her death, 
he taking the testator’s name, and if 
he refused, to M. B. and her heirs for 
ever,” T. D. had a fee; but the testa¬ 
tor’s intention to pass a fee appeared 
manifest from other clauses in the will. 
Vide Cowp. 306, 352. JBro. Ch. 437. 


16. BUNTER v. COKE. 

£Mich.6 a Ann. B. R-] 

H. devised to his wife all such sums of money, lands, ®7 «|ew>e 
tenements, and^estatc whatsoever, whereof at the time t^-c «t my de- 
of his decea^f/nc should be possessed. After the making «*■»•*, umi* pur- 
of the will, H. purchased lands of the custom-gavel- detiw-'iwMuot. 0 
kind j and the question was, Whether these lands passed MdUsms. s. c. 

The devise? It was urged, that if a deceasee devises, and 
after re-enters, the devise is good: Et hoc fuit concessum, •Gill.. u« v. 122 . 
because by the entry he was seised ab initio , so as he might Ue * 

bring trespass; so if one have a remainder in fee expectant 3 Co.’ 30 . 
on an estate for life-, and devise it, and tenant for life dies, 
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the estate in possession passes; and this was granted, be¬ 
cause the devisor was seised at the time of the will; and 
his intent was to pass all. Sedper Cur. 

1st, A devise of things personal is good, though the tes¬ 
tator hath them not at the time of his will, because they 
go to the executors, and the legacy passes not by the will, 
L 888 J b u t by the assent of the executors, to whom the will is only 
directory; so that the legatee is in by the executors; but 
the Court doubted somewhat of a chattel real, as a lease 
for years, vide Gouldsb. 93., that it does not pass (a). 

Lut. 736 . ' 2dly, A devise of lands is not good if the testator had 

See Yeiveitoo r. nothing in them at the time of the making his will; for a 
el 4 UL° n ‘how' man cannot give that which he has not, and the statute 
f*r thi» rule ei- only empowers men having lands to devise them, so that if 
ancea at’commou devisor lias not the lands, he is out of the statute; Co. 

law,and also Lit. 392., and that which was void in its original can ne- 

wa^o^uae* by ver I* ccome good. If an infant makes a will, it is void, 
which hare their though he come of full age before h£ die; but a republica- 
"^peration by su- tion after full age passes the land; so of a feme covert; and 
a ' te ' in these cases there was only a personal disability, viz. in¬ 

fancy and coverture; so here there is a real disability by 
wanting the thing; and the constant form of pleading is^ 
that the testator was seised, and being so seised, matde his 


I Sid. 162. 
Plowd. 343. 
3 Co. 30. 


Carters. Show. 
Mr. 


will. Co. Ent. 364. Ran. 274. And there is no differ¬ 
ence between a demise of lands, sockage and gavel-kind, by 
custom. 34 H. 6. F. N. Br. 199. Upon which place note, 
that they must be sua at the time of the devise. 

3dly, Had there been a republication, it was admitted 
these lands would have passed; for a republication is as 
making a new will, and the intent is manifest^). 

4thly, It was admitted, that if one devise to two and 
their heirs, and one dies in vita teztatoris , the survivor has 
all (c): And that if one has a manor and devises it, and af¬ 
ter a tenancy escheat (tj), that shall pass by the devise as 
being part of the manor. 


Note; This judgment was affirmed in Dorn. Proc. 1 Bro. P. C. 202. 


(a) It has been determined, in Stir- 
ting v. Lydiard, 3 Atk. 199. Carte v. 
Carte, Ambler 38. that a leasehold 
estate for years, or the trust thereof, 
pass under a will made prior to the 
estate being demised. The same opi¬ 
nion was held per Curiam mMarwood 
v. Turner, 1 P. Wins. 163. Abney v. 
Miller, 2 Atk. 609. and the point seems 
to be universally admitted; but in de¬ 
ciding upon the construction of such 
will, a devise of a leasehold estate is 
held to be adeemed by surrendering 
and renewing the lease, unless the con¬ 


trary is expressed. Abney v. Miller, 
ubi sup. Rudston v. Anderson, 2 Vex . 
418. Hone v. Medcrajt, 1 Bro. Ch. 
261. Copyhold' lands purchased after 
making the will dSt *>ot pass, Harris 
v. Cutler, 1 T.R. 43^u. 

tb) Vide Doe v. Kett, 4- T. B. 604. 
(e) Where a devise is Jo several, as 
tenants in common, and one dies in the 
life-time of the testator, the devise to 
him becomes lapsed. Bagwell v. Dry, 
1 P. Wms. 700. 

(d) Vide Doug. 709. 
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\7. AUMBLE v, JONES. 

[Hill. 7 Ann. C. B.] 

UPON a special verdict in ejectment the case was, that Ante ss«. Re- 
Afitfumy Gull was seised in fee, and devised to his daugh- to the 

ter for life; after that to A. the eldest son of his daugh- jfslvoi'" the 
fer, and his heirs; and, for want of such heirs, remainder psrtieniur estate 
to the right heirs of J. S. And it was agreed, that J. S. oTf. s. 

being alive when the remainder after limited was to com- Legal aenae’of’ 
mcnce, that that remainder was therefore utterly void By 
this event, whatever it was in its creation. Secondly, contrary not 
That the common and legal construction of words shall 
be taken, where it does not appear from a necessary or isT.' vide ’ 
plain implication that the intent of the devisor was other- 1 y» l 
wise, and therefore that the limitation to A. and his heirs Hodgson and 
was a fee-simple and not an estate-tail ; for he might mean Ambrose, Dong, 
for want of heirs general, and there is nothing that plain- 341 ‘ 
ly shews he meant otherwise, and that by consequence 
the remainder to the right heirs of J. S. was void in its Ante * M - 
creation. Vide Cro. Car. 57. Cro. Jac. 416. 


18. HOPEWELL r. ACKLAND. [239] 

[Hill. 8 Ann. C. B. Corayns 164. S. C.J 

IN ejectment a special verdict was found, viz. John Ack - whatever cl* I 
land , being seised in fee of the lands in question, de- J“ Te nI * 
vised an annuity to H. m fee. Item, I devise my manor of carry*afeeina 
JBucknall to A. and his heirs. Item , I devise all my lands, wil1 - 2 Vent. 
tenements , and hereditaments to the said A. • Item , I devise ^ ei 1 ^“*' ;223 
all my goods and chattels, money and debts, and whatever else 3l>. Wi.p.7. 

1 have not before disposed of, to the said A., he paying my debts 

and legacies; and makes him executor. And now the 337 , 8 , 8. 
question being, What estate A. had in the lands, tene- Mod. Ca. io». 
meats, and hereditaments? it was urged that the item con¬ 
joined the sentences, and carried on the testator’s intent, 
and imported a meaning to gfve the like estate, as was be¬ 
fore expressed in the precedent sentence, like Moor 52. 

Also the word hereditament imports an inheritance. Vide 

2 Ijev. 1G9. ^ine statute 12 Car. 2. gave the crown the 
^?^ds, tenements, and hereditaments of the regicides; and 

it wasj beld ftiat;the inheritance in tail of one of them pass- 
ed’by those words. Et per Trevor , C. J. Item is an usual 
word in a will to introduce new distinct matter: therefore wSk le “** 
a clause thus introduced is not influenced by, nor to influ¬ 
ence a^irecedent or subsequent sentence, unless it be of it¬ 
self imperfect and insensible without reference; therefore 
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1 Ro. Ab. 844. 
M. 1 Sid. 105. 

1 Vent. 299. 

2 Jo. 57. 

2 Mod. 130. 

2 Lev. 169. 
Follex. 185. 


3 Vent. 285. 


not here, where both clauses are perfect and sensible; and 
the word hereditament cannot be taken to denote the mea¬ 
sure or quantity of estate; because it has a proper mean¬ 
ing, and extends to annuities, ad vow sons in gross,. &c. 
which are not comprised by the words lands and tenement: 
And the reason of the case in 2 Lev. 196. was not from 
any such import of the word hereditament , but because a 
forfeiture of their lands was reasonably construed the for¬ 
feiture of the lands, and their estate therein forfeitable for 
such crime: But by the concluding clause, whatever else 
he had not before disposed of he held an estate in fee pass¬ 
ed'^), relying upon Alleyn 28. Wheeler's case, and 2 rent. 
Willow's case: for it could not have any effect on the per¬ 
sonal estate, because that was given away as fully as pos¬ 
sible by the words precedent, therefore it must extend to 
remainders, 4 r r.; and this was held to be inforccd by the 
latter clause, paying , 4r., and the annuity in fee. 


(a) Vide 1 Ed. Jlaym. 187. Doe v. Coup. 235. Hogan y. Jackson, Coup. 
Richards, S T. R. S56. Grayson v. At - 289. Denn v. Moore, 5 T. R. 558. 
kinson, 1 Wils. S33. Roe v. Blackett, 


Devise to A. for 
life, and then to 
bo at her dispo¬ 
sal to any of her 
children, gives 
an estate for life, 
with a power to 
dispose of the 
fee. Cart. 232. 
Cases L. E. 31. 
S. C. 1 M ill. 
Rep. 149. 

[* »* 0 ] 

Vide Sir. 935. 
Ambler 750. 


2 Show. pi. 28. 
1 Lutw.762. 

4 Leon. 41. 


19. THOMLINSON r. D1GHT0N. 

[Pas. 10 Ann. B. R. Comyns 193. S. C.j 
ERROR on a judgment in C. B. in eje’etment. where¬ 
in a special verdict was found to this effect: H. seised 
in fee, devises to his Wife for life, and then to be at her 
disposal to any of her children who shall be then living. //. 
dies leaving a * son and a daughter, and his wife, who then 
enters and marries a second husband, and the second hus¬ 
band and she, -by lease and release, convey the lands to A. 
and his heirs, to the use of the wife for life, without im¬ 
peachment of waste, remainder to her daughter and the 
heirs of her body, remainder to the son and his heirs, with 
a power to revoke and limit new uses: The first question 
was, Whether the wife had an estate in fed| or only an 
estate for life, with a power Jo dispose of the inheritance? 
And the Coart held mis to be only an estate fer life, with 
% power to dispose of the inheritance* Et per Parker , C. J. 
The difference is where a power is^iwen with a parti¬ 
cular limitation and description of the estate, and where 
generally, as to executors to sell or to givc'i for he that 
can give or sell an estate in fee, must have an^state-jj^fee. 
2 dly, The question was, Whether this power could be 
construed as a power appendant to the estate for life, so 
as by the destroying of that it might be destroyed or ex¬ 
tinguished; or a collateral one? And Powell. , J. said, This 
was not a power appendant or appurtenant, nor was it in 
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the nature of an emolument to the estate, like a lease for 
life, with a power to make a lease for twenty-one years; 
for that affects the estate for life, and is concurrent with 
it, and has its being and continuance, at least for some 
prfrt, out of it > but this power arises after the estate, and 
has its effect upon another interest; so that the estate for 
life is perfect without it, and no ways altered nor affected 
by tbe execution of it. Et adjoumalur. And afterwards 
at another day, Purlcer , C. J. delivered the opinion of the 
Court, that this was only an estate for life, and that the 
disposing power was a distinct gift; because the estate 
given is express and certain, and the power comes in by 
way of addition: And that this differs from the other 
cases, which are general and indefinite, viz. A devise to 
J. S ., and that he shall sell; or a devise to J. S. to sell, 
4'c. In these cases, because the party is empowered to 
convey a fee, he is construed to have one, he having no 
express estate divided from the power; but here the 
power is a separate gift distinguished from the estate, and 
the estate given is a certain and express estate. Vide 10 
//. 8. 9. 1 Inst. 9. Mo. 57. 3 Lev. 71. 1 Jones 137. Lat. 
91,34. 2 Lev. 104. 1 Mod. 189. 

7 m 


2 Leon. 68. 
Latch. 9,39,134. 
Difference be¬ 
tween a power 
ap{>endant to the 
estate, and col¬ 
lateral. Cro.Oar, 
16, 160. 3 Leon. 
71. Rr. Devise 
39. 1 Leon. 159. 

1 Bulst.219.ke. 

2 Jon. 107, 113, 
137. 


1 Roll. Abr. 399 , 
9. 2 Lev. 58.69, 
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l. THE LESSEE OF CARTER r. TASH. 


[Hilh 0 W. M. At Nisi prius, coram Holt, C. J.] 

IN ejectment these points trere held for law by Holt, C. Holt 254.8. C. 
J. 1st, If lessee for years be made tenant to the pratcipe 
by lease of a frephbld to suffer a common recovery, that Far ' 7S * 
by this the teutfis not merged, but preserved and revi¬ 
ved by the edaving of former rights in the statute 27 H. 

8. of uses. 

“2ffly, If S. termor levy a fine come ceo,&r.., this shall not Diseentque toll 
liar him in the reversion, for he may avoid it by plea of ^mediate! 
partes Jinis nihil' habuerunt (a). 3dly, A discent which tolls Co. lit. 2*1. b. 

(a) Hard. 401. Ik the conusor of a not put the landlord out of possession, 
fine is only tenant for years, it does Tyssen ▼. Clarke, 3 Wile. 541 , 556. 

Salkeld, Vol. I. 40 
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entry ought to bo an immediate diseent; and therefore 
if a feme disseisoress take husband, and hath issue and 
dies, and after the husband dies, the diseent to the issue 
does not take away entry, because the interposition of 
Coverture to a- tenant b}' the curtesy does impede it. 4thly, Covert*re 
nuM beoondn- 1 *° avo *^ a discent ought to be continual from the time of 
uai. the disseisin to the diseent: for if a feme be sole at the 

time of the disseisin or of the diseent, or any time inter¬ 
mediate, her entry is not preserved, because she had an 
opportunity to enter and prevent the diseent. As if a 
feme covert is a disseisee, and after her husband dies she 
takes a second husband, and then the diseent happens, this 
diseent shall take away the entry of the feme; and upon 
this last point the plaintiff was nonsuited (r/). 1 Jnsl. 338, 

246. 353. 


(a) This point is established in the 
case of Stowell v. Ld. Zouch, Plowd. 
S55., and confirmed in Doe eje dem. 
Durome v. Jones, 4 T. R. 500. where 
it is agreed per Curiam, that on every 


statute of limitations, if a disability be 
once removed, the time must continue 
to run, notwithstanding any subse¬ 
quent disability, either voluntary or 
involuntary. 


2 . CLERK r. SMITH. 


[Hill. 10 & 11 'Will. 5. C. B. Rot. 1257. Corny ns 72. S. C.] 


Whore the sane 
esUitf is itovised 
to It. which lie 
would have ta¬ 
ken by disci ut, 
lit- is in by dis- 
cenl. notwith¬ 
standing the jkis- 
sibiiitv ul'a 
cliarge. Hob. 30. 
Vnugli. 271. 

2 Sid. 80. 

Mod. Cases 2d 

1 Lutw. I9.J.S.C. 
N. C. 244. 

Clift 27. 

Lev. Knt. 125. 
Lei Man. 149. 

[*243] . 

3 Kcv. 127. 

Post 42J. 

2 I jf*v. 60. 79. 
Plowd. 545- 
Owen 


IN tjrclmeiJ on a special verdict the case was, ./. S. de¬ 
vised lands to bis daughter's son [who was also his heir] 
and to his heirs, upon condition that he should pay 200/. 
to such a person out of the said lands, as the wife of the 
devisor would ,appoinl by her deed. The grandson en¬ 
tered, and the wife made no appointment; then the grand¬ 
son died seised, leaving an heir a parti, matrrna , under 
whom the plaintiff claimed, and an heir a parte paterna, 
under whom the defendant claimed. The question was, 
Whether the grandson was in by diseent, or-in by ^pur¬ 
chase under the will: And it was adjudged, that he w r as 
in by diseent, and not by purchase, for the devise gives 
him the same estate the law would have given him, under 
a possibilit) of being charged, which Vi^yer happened(6); 
by consequence, as the grandson took it^is heir a purl:: 
inuterna, lie shall transmit it in the same manner to bit 
heirs a purtr. nuilcrnu: And Trcby C. J. ai, t l Pt npell J. 
denied Gilpin's case, Cro. Car. 161. Vide '1 Mod s5b6. 


(6) Whenever a devise gives to the the estate with debts and legacies 
heir the same estate in quality as he will not break the descent. Hon'. Co. 
would have by descent, he shall take Lit. 12. b. n 2. JJUen v. Hebei, 1 HI. 
by the latter, which is the title most Hep. 22. Hurst v. Earl of Winchelsea, 
favoured by law, and merely charging Bur. 
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Dy. 124. 3 Leon. 64, 70. Cro. El. 833, 919. Mo. 644. 
Vau. 271. Dy. 371. Hard. 204 1 Roll. Abr. 626. 

El. 313, 840. 1 Co. 105. 


3.* READING v. ROYSTON. 

£Hill. 1 Ann. B. R. Corny ns 123. S. C. 2 Ld. Raym. 829-3 

H. had two daughters, one of them had issue a son and 
died, H. devised the land to the son and his heirs for ever. 
And the question was, Whether the son should take all 
by the devise, or the one moiety by disccnt, and one moi¬ 
ety by devise? For then, as to that moiely he takes by 
discent, his aunt will be coparcener with him. Mr. Coi r- 
per argued, that where two titles concur, the elder shall 
be preferred; and that as to one moiety, which the grand¬ 
son has by the devise, he has the same estate in it, and no 
other by the devise, than he would have without it; and 
therefore since the devise works no alteration in point of 
estate as to that, the grandson shall take it in potiori jure, 
.which is by discent: as if the father having some lands 
borough-english, and some frank-fee, should devise all his 
lands io his eldest son and his heirs. But it was resolved 
by the Court, that the eldest son should take all by the de¬ 
vise, and could not take a moiety by the discent as heir, 
and a moiety by the devise; for there can be no such dis¬ 
cent as the discent of a moiety to one coparcener as heir; 
one cannot plead a discent uni jilicc 4' coharcdi , but it is a 
discent to all: And the Court agreed the rule, viz. Where 
a devise to an heir gives the same estate which would de¬ 
scend, the devise is unnecessary, 4* nihil operatur; it has 
no effect, and therefore it is void: But here is not a de¬ 
vise to an heir; both coparceners make tffe heir, and the 
one is not an heir without the other; and supposing the 
devise void as to one moiety, the other moiety must de¬ 
scend to both: But the grandson must take by the devise 
in this casf, because nothing can descend to him ut uni 
coharedi. Afterwards a point was stirred in this case up¬ 
on the statute of limitations, for which sec title Limita - 
Hows. 


f CLEMENTS r. SCUDAMORE. 

B. R. 2 Ld. R&ym. 1024. S. C. 1 Wms. 63. 
S. C.] 

IN ejectment^ special verdict was found, viz . A. had 
five sens, and tfV^ youngest son died in the life of the fa¬ 
ther, leaving issdt a daughter, after which the father 


Me 


125,148. Mo. 
593,666. Cro 
Car. 161. Cro. 
Mod. Case* 23 . 


H. having two 
daughters, one 
has a son and 
dies, and H. de¬ 
vises to the son, 
ht- takes the 
whole by devise. 
1 Co. 93, 94, 
fete. Moor 136. 
pi. 281. 1 And. 
69. O*. 65 
Post 423. S. C. 
Free. Ch £22. 

1 Leon. 112. 
Louies. 141. 
Cm. El. 431. 

3 Lev. 127. 


There cannot be 
a disceut of a 
moiety to one 
coparcener as 
heir Co. Lit. 
163. b. Palm. 
373. 2 R. R. 

352. Co. Lit. 
26, 6. 


[MS] 


6. Mod. Cases 
120. S. C. Holt 
124. Rorough- 
csglish lands dr- 
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Discent. 


•eenil to the re¬ 
presentative of 
the voungest son. 
1 Roll. A hr. 
«H. 1 Sid. 267. 

1 Keb. 995. 

2 Keb. 111. 

2 Dibt. 150. 

1 Lev. 172, 293. 

2 Lev. 138 
Stvle 145, 6. 

4 Leon. 242. 

I Moil. 102. 

* Sid. 61. Cro. 
Car. 411. Cro. 
Jme. 19«. 


2Dutv. 184. 
pi. 9. Difference 
between general 
customs where¬ 
of the law takes 
notice, and spe¬ 
cial. Co. Lit. 
110,175. b. 
Dver 196. Mar. 
45,54. 


Where custom 
makes an heir, 
the law implies 
all incidents in 
course of dis¬ 
cents. 1 Mod. 
96. 3 Keb. 165. 
2 Roll. Abr. 

780. Nov 115. 

1 Roll. Abr. 
"623. pi. 1,2,3, 
501. 6 Mod. 
120. 1 Lev. 172. 

1 Sid. 198. 1 Jo. 
360. 2 Lev. 87. 

2 llanv. 542. 
pi.4. 549.pl. 4, 
S. 3 Keb. 475, 
486,498. 

[*«*] 


purchased copyhold lands of the nature of borough-english, 
which by custom were descendible to the youngest sou and 
his heirs. The father died seised, and the fourth son en¬ 
tered; and now the question was, Whether the fourth 
son, or the daughter of the fifth son, should inherit these 
lands; And Holt, C. J. delivered the resolution of the 
Court, viz. The daughter shall inherit jure repnesentationis; 
for by this custom the youngest son is pul in the place of 
the eldest at common law; and as at common law’ the issue 
of the eldest is preferred jure reprassentutiorus. , so by this 
custom shall the issue of the youngest. Ifainun seised of 
lands of the custom of gavel-kind have issue three sons, and 
one of the three dies, leaving issue a daughter, in the life 
of his father, this daughter shall inherit the part of her fa¬ 
ther, and yet she is not within the words of the c ustom; 
which vide Rust. 143. a. § gavel-kind, turn inter ha-redes 
masculos partihilis partita, for she is no male, hut the 
daughter of a male, and heir by representation. In-the 
year 1560, there was a case between Fane and Burr; it is 
entered Hill. 1659. Rot. 779. The custom was, that the 
copyhold-land of every tenant dying seised descended to 
the youngest son. A surrender was made to the use of A 
and his heirs; A. died before admittance, and it was agreed 
his youngest son should inherit if.'/, had been admitted; 
but in this case A. being not admitted, it was adjudged the 
eldest son should inherit; and that is by reason of the 
strictness of the custom, which required a seisin and a dy¬ 
ing seised; but, by the report 1 have of that case, the Court 
said it had been otherwise, if this land had been found to 
be of the custom of borough-english or gavel-kind; for the 
law takes notice of these customs, but not of such special 
customs which must be pleaded by him that would take 
advantage of them, and must be taken by the Court to be 
as they are set forth by the pleading, and no otherwise. 
In the case at bar, the custom is expressly found to be dis- 
cendible to the youngest son and his heirs, though the 
words his heirs are needless, for the law woulcl imply all 
necessary incidents and consequences in the course of dis¬ 
cents. If the father be disseised and die. the right of en¬ 
try shall descend to the youngest son; if the youngest son 
die, the same right of entry shall descend to his daughter; 
and the youngest son, being heir by custom, shall have his 
age as if he were heir at common law. /.jd the Court 
denied the case* of 1 Leon. 109, 208., and inclined against 
the opinion of Croke , in 1 Cro. 410., Reeves versus Mi*l»kr, 
and said, if a lease be made to H. and his heirs, for three 
lives, of lands of the nature of borough-english, this de¬ 
scendible freehold shall go to the youngest son, though it 
is a new created estate, for the custom inherent in the 
land; and so it is of a rent, for it issues out of the land; 
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and the introducing the same rules of discent in all cases 
relating to the same lands, tends to quietness and cer¬ 
tainty. 


DISCONTINUANCE OF ESTATE. 


HUNT v. BURN. 

[Hill. 1 Ann. B. R.1 

A tenant in tail 

Jl. tenant in tail levies a fine to the use of J. S. for the levies a fine toB. 
life of J. S. with warranty, and after that levies a fine to warranty, 
the use of himself and his heirs with warranty, and after and after levien’a 
•that bargains and sells to another and his heirs. Et per ^"and w» heL^ 
Holt,* C. J., and Powell , it was held, with warranty. ’ 

1st, That the first fine made a discontinuance, but it 255. s^c. 
was only a discontinuance for the life of J. S., because the 339 , 422 , 
wrongful estate that causes the discontinuance was only an Discontinuance 
estate for his life, and the discontinuance could remain no ^ than "the ' 0UB * 
longer than that estate. wrongful estate 

2dly, The second fine could not enlarge the disconti- co-'Ct 13 ^' 
nuance, because the estate raised by the line returned back 
to the conusor, and consequently the warranty which was 
annexed to it was extinguished; and it would be a vain 
thing to make a discontinuance for the sake of that war¬ 
ranty which was destroyed in its creation. 

3dly, Suppose the second fine had been levied to R. S. 
a stranger, yet during the life of the first conusee this se- Co - ^ 338. 
cond tine makes no discontinuance, because the estate was 
turned to a right by the first fine, and the second fine 
could not turn it more to a right; so as it is not a present 
or an immediate discontinuance: but if the first conusee r *45 1 

die in the life of t^iant in tail, then it becomes a discon- L J 

Ainuancc; for/.he new reversion which tenant in tail gain- 
*ed, and to urtiich the warranty was annexed, is executed 
in possession in II. S., and there was no right of entry or 
actionlrTaAy body when the estate was executed; for the 64 * 72 . 
tenant in tail could notenter, and the issue had no right; • 
and they comteired it to Litt. sect. G20, 622. 

ArqJ Powell \l. said, It was thought anciently that no 
advantage could -be taken of a warranty but by pleading: 
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There may he 
discontinuance 
which turns the 
estate to a right, 
and not take 
away entry. 


Lut. 770, 782. 
Jones 200. Br. 
Discern 3. 

1 Inst. 333. 

21 IL 8. 22,23. 


If the issue could enter they thought the warranty was 
lost, and therefore created discontinuances in safeguard of 
the warranty: But it is otherwise now. Vide 10 Co. 97.6. 

And he held there might be a discontinuance, which' 
turns the estate to a right, and yet docs not take away the 
right of entry, and that a warranty might bar where the 
reversion was only displaced and turned to a right, though 
the right of entry was not taken away. As if tenant in tail 
makes a lease for the life of lessee, and after grants his 
reversion to J. S. and his heirs with warranty, this war¬ 
ranty is annexed to an estate in fee, and yet here is no 
immediate discontinuance, so .as to toll the right of entry; 
nevertheless, if this warranty descend upon the issue, and 
there is assets, this will be a bar, which shews a warranty 
may bar without a discontinuance. 


JV*. The judgment in this case was affirmed in Dom. Proc. 1 Bro. T. C. 53. 


DISSEISIN, SEISIN. 


V SMARTLE r. WILLIAMS. 

‘ [Pas. 6 W. «c M. B. R.] 

Mortgagee cove- ON a trial at bar the case upon evidence was: A man 
gagw-Aati'quU* made a mortgage for years to .4., who without the 
Itiyenjoy tilt rfa- mortgagor's joining assigned it to B., who assigned to C. f 
fault °t payment, un< j er whom the plaintiff in ejectment clainfed; and it 
ter urignment was objected by Lcvinz, that though he admitted the first 
mortgagor*^ mortgagee might well assign Without making any entry or 
iutjbnmee,but joining the mortgagor, who is but tepant at will to the 
hi* continuing mortgagee, and his possession as such is^but the possession 
dranoTtar^thc of his * mortgagee; yet the assignment of tfip first mort- 
term to a right, gagee determined the lease at will, and tnk mortgagor" 
Po*t 280 ^s cP thereby became tenant at sufferance, and his continuance 
Holt478! Comb, in possession divested the term, and turned it to a right, so 
• that it could not be assignable without B.’s.-entry on the 
[ * S46] mortgagor’s joining; that it was at least a revesting of the 
term at the election of the assignee accor ling to Blunder 
and Daze's ease, 1 Cro. 305. And B.‘ ihe assignee had 
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made his election, and brought an ejectment against the 
mortgagor, which admitted his being out of possession; 
qnd they shewed the record itself, wherein the assignee 
was lessor of the plaintiff. Sed per Halt, C. J. Upon ex¬ 
ecuting the deed of mortgage, the mortgagor, by the co¬ 
venant to enjoy till default of payment, is tenant at will ( a ), 
and the assignments of the mortgagees could only make 
the mortgagor tenant at sufferance, but his continuing in 
possession could never make a disseisin, nor divesting of 
the term: Otherwise, if the mortgagor had died and his 
• heir had entered; for the heir was never tenant at will, Co.Lit. 56, Sr. 
but his first entry was tortious; or if the mortgagee had 
entered upon the mortgagor, and the mortgagor had re¬ 
entered; for the mortgagee’s entry had been a determina¬ 
tion of the will, and the re-entry of the mortgagor had 
been merely tortious. And as to the bringing an eject¬ 
ment, it was said, that could not admit an actual divest¬ 
ing, so as to turn the term to a right, for that was not 
brought to recover the mortgage-term , but the actual pos- 
u 'sion only; for the recovery of which the assignee of the 
‘first mortgage had no other way but this, or to make a 
forcible entry, which the law forbids; nor does the assig¬ 
nee appear a party to the record, but only a lessor of the The Court take* 
plaintiff; so that this record can be no evidence or estop- notice that an 
pel against him, and the Court will take notice that an ^licthwuVp^ 
ejectment is only a fictitious proceeding for recovering the ceeUing. 
possession which cannot well otherwise be obtained; and 
the entry laid in the declaration or confessed by the defend¬ 
ant, is not an entry that is real; for it shall neither avoid 
a fine, nor be sufficient evidence to support trespass for 
the mean profits (6). 


(a) The doctrine of mortgagor be¬ 
ing tenant at will to the mortgagee, is 
discussed much at length by Lord 
Mansfield, and Jlshhurst,3. in Mossy. 
Giillimure, Doug. 279. (265.) and by 
Buller J. in Birch v. Wright, 1 T. R. 
378; and it is shown that tlye ex¬ 
pression is only applicable by way of 
comparison. That although some of 
the qualities of a tenancy at will sub¬ 
sist between mortgagor and mortgagee, 
Others do not "And that when a ques¬ 
tion at isps between a mortgagor and 
inoYtgagee^itlwill be quite sufficient 
to call them \o without having re¬ 
course to any otffi^ description of men, 
or to what they \re most like. “It 
is now established \ ! »at a mortgagor 


has an actual estate in equity, which 
may be devised, granted and entailrd : 
that the entails of it may be barred 
by fine and recovery, but that he only 
holds the possession of the laud, and 
receives the rents of it, by the will or 
permission of the mortgagee, who may 
by ejectment, without giving notice, 
recover against him or his tenant. In 
this respect the estate of a mortgagee 
is inferior to that of a tenant at will. 
In equity the mortgagee is considered 
as holding the lands only as a pledge 
or security for payment of his mo¬ 
ney.” Butler's Co. Lit. 905. a. n. 1. 

\b) Vide Taylor v. Horde, 1 Bur. 60, 
114. Doe v. Horde, Coup. 689. BtUL 
w. 1 to Co. Lit . S30. b. 
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2. ANONYMOUS. 

£Trin. 3 Ann. B. R.] 

1 Sid. 385. Ef- PER Holt, C. J. A bare entry on another without‘an 
feet of a bare expulsion, makes such a seisin only that the taw will ad- 
i8i^a ^And' 1 j U( ^" e him in possession that has the right, and so are the 
words intravit & fuit inde seisit. prout lex postulate to be un¬ 
derstood in special verdicts; but it will not work a dis¬ 
seisin or abatement without actual expulsion. 


134. 1 Leon. 
310. 2 Leon. 
147. Ow. 96. 
Cowp. 689. 


[347] DISTRESS. 


1. WALTER v. RUMBALL. 

£Trin. 7 Will. 3. B. R. 1 Ld. Raym. 53. S. C.] 

S C. 4Mod. TROVER for six hogs; special verdict was found, viz. 
385.390. Cases That the lands demised lying in two counties, viz. 
336 R Uistressln P ar ^ in the hundred of A. in Wills, and part in the hun- 
t»ohundreds, dred of B. in Southampton , the lessor for rent-arrear dis- 
indifferent B trained in both hundreds, and the distress being not re- 
Uminti^" Oath plevied in five days, notice was given to the owner of the 
upon sale admi- goods, and then he sent for the constable of A., who, in 
constableof a. the presence of the constable of B., sold them in the hun- 
in R. well. dred of B. Et per Cur. 1st, Personal notice is sufficient, 
«E. 3.9. f or notice is the thing required. 2dly, Notice to the 
owner is sufficient against him in trover; but if the tenant 
had brought a replevin, that would have not served as to 
him, but he must have had notice also. 

3dly, Though the act requires the 'oath should be ad¬ 
ministered by the constable of the hundred where the 
goods are, and here the constable of A. administered the 
oath in the hundred of B., where he had no authority; 
yet this was held good, because the defendai t 'Could not 
sever the distress, it being entire as the cause was, and the 
hundreds contiguous, so that the driving was lawful, and 
a continuance of the first taking (a). Sail per Cur* A dis- 

(a) Vide acc. Latch. 60. 2 Wils. 354. 3 Wils. 295 
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tress in Middlesex ought not to be driven into a distant 
county, us Hampshire. 


2. COTS WORTH t>. BETTI SON. 

[Mich. 8 Will. 3. C. B. 1 L. Raym. 104. S. C.} 

IN a purco fracto it is no objection, that tho plaintiff 
shews no title to distrain; therefore the defendant cannot cause*th^owner 
just ify breaking the pound and taking them out, though n»y reacue b«- 
the distress was without cause, because they are now in ac- but*?!ot ac¬ 
tual custody of law; yet note, before impounding he might ter«»rd». 8 Co. 
have rescued. 

Abr. 6/3. Mod. Cases 215. F. N. B. 100. 3 III. Corn. U. 


3-1. a. 1 lust. 
47. b. 1 Roll. 

Gibb, on Distresses, 51, 1 And. 31, 


3. VASPER p. EDDOWS. £ *48 ] 

[Pas. 12 Will. 3. B. R. Rot 316. 1 Ld Raym. 719. S. 0.] 

TRESPASS for breaking the plaintiff’s close, #c., Where distress 
and tr&iding down Ids grass with hogs, fyc. The de- er^nnotbr'i^g" 
fendant as to all but one hog pleaded non cul., and as to tresp#as,ttniess it 
that pleaded, that the plaintilfdistrained it damage-feasant flioiiy*without 
for the same trespass, and impounded it in the common his default; 
pound; the plaintiff replied, that the hog escaped without VLea 

his assent; that he neither then nor yet is satisiied for the b. r. 658 . s. C 
damage. Upon demurrer it wats said for the plaintiff, that Doltdafi. 
the hog was only as a pledge, and that he could not tie it 
in the pound, and, where a distress dies, the distrainer 
may distrain again. 3 Cro. 162. 2 Leon^ 174. pi. 211. 

13 H. 4. 17. 2 Inst. 107. Cro. Car. 148., and that where 
one pleads levy by distress, <!yc. he must conclude, sic 
nil debit , or quod ad hue detinet. 28 H. 6. 6. 33 //. 6. 10. 

fijist. 173. Co. Ent. 496. Of this opinion was Gould, 3. 
contra Holt*C. J., J'urlon , and Poxcys, who held that there 
was a time when the plaintiff could not have an action 
for this trespass, viz. while flie hog was in the pound, and 
it was the plaintiff^ fault to put him in a pound which 
e.ould not hold him; also it is the distrainers pound. 

F. JV. B. 100. He might have put him in any other place, 
bven into a pound covert; and lie does not say it escaped 
absque (j efe ctu sno , but absque assensu suo. If a distress dies wiv. 96. 1 
in the poun#, the action revives, for the distress failed by i Roil. Abr. 
the act of t\od; otherwise where it escapes, especially Cr0w 

unless it be made to appear that the plaintiff was in no de- j«c. 147. 
fault, which is dpt done in this case; for his own default 
ought nol to entitle him to another action, nor subject the 
Sal*£ld, Vol. 1. 41 
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VuParitcr 129. defendant to a double punishment for the sntne cause. 

rir. the loss of his pig, and the damages and costs of 
this action. 


4. VINKESTONE v. !T;1>FN. 


Sprcikl venlict 
found upon a 
single (mint. 

[*349] 


[Midi. 10 Will. 3. B. H. 1 Ld. Kay in. S. 0.j 

5Mod 3 359 TROVER for his a» chur and sail*: upnii n>>f guilty 

Anchor and*sails pleaded, a special verd iei was fumd. 1 hat the m,a- 

of a chip distrain- or and burgCSSCs of by Cli'lolll time (till of 

ties* 5 ChJcs'h^h" tnhid. had used and oimut to repair li:e port there, and 
216 . S. c. Hrit had in con-ideratioi- thereof a t> 11 i<f a . u,' pi r chehlr n 
674. 3 Lev. o7. ,,p a ]j coals exported, to he paid h\ the e\p rter: u.-d inr 
that, by the same custom, had ns* d 1t> di .rain an\ Ihir g 
distrainalde: ai.d taat the de'emiant, hoieu master oi a 
Vessel loaded with coals intended to he carried out of the 
said pert, refused, and l.*r this they distrained the said an¬ 
chor and sail*. being part of the tackle belonging to the 
said ship; and if this was distrainalde they found for the 
* defendant, otherwise for the plaintilf: And Mr. .Yurt/uy 
urtred. that the conclusion of the spec ial verdict being upon 
a special poi t. the Court could doubt of nothing but what 
was thereby referred to them. \ i<h b Co. 1)7. 1 Cm. 21. 

M>. 2 G1. pi. *120. However, the Court heard and over¬ 
ruled all the other objections, and held, 1st, That it was 
not necessary the town should shew that they actually did 
keep the port in repair, for their keeping the port in re¬ 
pair is not the consideration, but their being hound by cus¬ 
tom to do it. 2div, That though the master, is not strictly 
the exporter, yet as to port duties the master is always 
looked upon as,sue h, and is the person answerable; for to 
put thorn too seek the merchant to answer duties is imprac¬ 
ticable, and it is but reasonable the master should pay a 
duty for the benefit of the port, and that the town should 
have the duty who are to maintain tiie port. 

As to the distress, it was argued, that the instruments 
of trade are not distrainahlc, viz. A millstone is not; averia 
carucas are not; a horse in ft smith's shop cannot be dis¬ 
trained : that the goods subject to the toll only can be taken, 
and this was part of the ship, and going from market. Vide 
3 Cro. 227.pl. 14. Uy. 199. 1 Lam. 231, 105. 3 Cro. 550, 
569. JYoy 68. 1 Inst. 47. 1 Sul. 348. Dy. 31 i>. 

On the other side it was said, Averia curuaz are not pri¬ 
vileged where there is no other distress (A)t "Vide slat. 
51 H. 3. 2 Inst. 122, 133, 565. So it is instruments 


11 H. 8. 25. 

2 I- st 133. 

Uvi-r .512. I Jon. 
197. 3 41uK». 
270. Cro. El. 
5j0 


(a) la Lord Raymond's Report, 
' d. 


(b) R. acc. Gortoh v. Fallcener, 4 T. 
R. 565. Vide Cfo. Rl. 596. 
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of trade, as if there he two millstones, or averia otiosa. 

Mo. 2M. Dy. 302. Gorib. 67. Orr. 130. A boat is dis¬ 
dainable, ergo a ship, and ergo a sail of a ship. Dy. 117. 
pi. 73. 

•Sr(1 per Jlo/t, , C. J. The doty arises from the goods load¬ 
ed on board the ship, with which the master is charge¬ 
able : therefore the snip, and every thing there of the 
ma-ter's, is chargeable as well as the goods. And the de- Str. 1 SBft 
fendani had judgment. 


a. GISBOURN r. HURST. 


[Hill. 8 Ann. C. B.] 

IN trover upon a special verdict the case was, The goods 
in the declaration were the plaintiff's, and by him deliv¬ 
ered in Iaui'Iuii to one Ri>hunison, to carry down to Dir- 
mutishoni. This Richarthon was not a common carrier, but 
ll r some small time last past brought cheese to London, and 
# in his return look sin h goods as he could get to carry back 
in his wagon into tiro country for a reasonable price. 
Vv hen he returned home, he put his wagon with the 
cheese into the barn, where it continued two nights and a 
day, and then the landlord came and distrained the cheese 
for rent due for the house, which was not an inn, but a 
private house; and it was agreed per Cur., that goods de¬ 
livered to any person exercising a public trade or employ¬ 
ment to be carried, wrought or managed in the way of his 
-trade or employ, are for that time under a legal protec¬ 
tion, and privileged from distress for rent; but this being 
a private undertaking required a farther consideration; 
and it was resolved, that any man undertaking for hire to 
carry the goods of all persons indifferently, as in this case, 
is, as to this privilege, a common carrier; for the law has 
given the privilege in respect of the trader, and not in re¬ 
spect of the carrier; and the case in Cro. El. 596. is 
stronger. Two tradesmen brought their wool to a neigh¬ 
bour's beam, which he kept for his private use, and it 
was held that could not be distrained («). 


H. undertaking 
to carry goods of 
all persons indif¬ 
ferently lor hire, 
is a common 
carrier, and the 
goods are privi¬ 
leged. 


[ 230 ] 


Co. Lit. 47. a. b, 

3 Kulstr. 270. 

Ante pi. 4. 


Soj 68. 


(a) Vide Francis v. Wyatt, 3 Bur. 
’ 1498. 1 Bl. 483. in which it was de¬ 
termined, that a carriage standing at 
fivery iV not exempted from distress. 


In the former report the general doc¬ 
trine upon the subject is very fully 
discussed. 


Boutina Regina v. Speed. Mich. 1 Ann. B. R. Vide 
Title Information. 
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B rrtther’n (jrand- 
drl'lrcn cannot 
share with bro¬ 
ther's chililren. 

3 Salk. 138. S C. 
Ca>es H. K. 409. 
Holt 259. 

1 Will. Hop 51, 
594. Rav. 496. 
3 Mod. 58. 

1 Vent. 307,316, 
SiS. 328. 

1 Mnl. 209. 

2 Mod 204. 

2 [«. 173. 

2 ,.,i. 317. 

3 <;< b. 669. 

2 ,lo. 93. St' le 
174. Ml. 36. 
31lf.ll. 316. 369. 

2 V.-.rn 1.0 233. 
Pit*. Ch. 28. 


[251 ] 


Aunt notentitled 
to distribution 
•with grandmoth¬ 
er, the latter be¬ 
ing nearer a-kin. 
Ante 33. S. C. 
Cases H. U. 615. 
Holt 43. 

Free. Ch. 527. 

1 E3q.Ca.Ab. 249. 
Ex. and Ad. E. 

f l. 5. 2 Vez.215. 

Vez. 333. 
Amh. 191. 


DISTRIBUTION. 


1 . PETT r. PETT. 

[Trin. 12 Will. 3. B. R. 1 Lcl. Raym. 571. 8. C. Comyns 87 
S. C. 1 Wins. 25. S. C.j 

MR. Lcchmere moved for a mandamus to the ordinary 
to make distribution on the 22 <V 23 Car. 2 . cap. 10 . 
And the question was. Whether the brother's grandson 
should have a share with the daughter of the sister of the 
intestate? The words of the art are, provider! no represent¬ 
ation Ire admitted amongst collaterals nfhr brothers' and si/rrs ' 1 
children: And it was urged, that this art was a remedial 
law to prevent the mischief of administrators sweeping 
away the whole personal estate of the intestate, and there¬ 
fore to be taken largely; srd non allocatur per Cur. Foe 
brothers' children are tin* children of the intestate's bro¬ 
ther; for the intestate is the subject of the act; it is his 
estate, his wife, his children, and by the same reason his 
brother's children; for he is equally the correlative to all. 
Vide 1 Vmtr. Tracy's ca«r. in which Holt, C. J. said a con¬ 
sultation was at last awarded. 


2. BLACKBOROUGH r. DAVIS. 

£Pas. 13 Will. 3. B. R. 1 Ld. Raym. 684. S. C. Comyns 96. 

8. C. 1 Wins. 40. S C.] 

ADMINISTRATION being granted to the grandmo¬ 
ther, the aunt moved for a ngnuJamus to have it granted 
to her, which was denied, ( rpiod vide, title Administrator , 
pi. 6 .) and now sin* moved for a nUmdamns to have a 
distribution, being in equal degree; and Dr. Lane urged 
she was not entitled to it, being not so near as the grand-, 
mother; for the grandmother stands in the place of the 
mother, and is in the second degree to the •r.Viestate: 
The aunts are the daughters of the grandmother, and Hie 
daughters cannot he in equal degree with their mother. 
Before the stat. 1 Jar. 2 . c. 17., if one died without wife 
or child, his mother had all, and his sisters and brothers 
nothing. The father surviving has all at this dev; and 
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the reason of making that act was, because the mother 
might marry and carry all away to another husband. Et Old law «fd»- 
Holt, Chief Justice, at another day, No mandamus i!cribj^“ d m " 
ought to be in this case. By the common law, before and 
at "the conquest, the children, both male and female, in¬ 
herited alike, and the estate, whether real or personal, de¬ 
scended to all equally. Said. Eadm. 134. Lamlt. Sax. 

Eiws 36. fa. 167. In the reign of H. 1. females began to Hair blood have 
be excluded as to the real estate, and the males inherited ^‘ l h u 0 a 1 1 e B { J ‘*^ ) '‘‘ lh 
equally the socage-land. Glanv, l. 7. c. 3 . At that time i vent. 323! 
the land descended to the father, if the son died without 2 
issue. Lamb. 202, 203. L. L. H. 1. c. 70. And yet \\ 

about this time, or in the time of H. 2., the father and 2 banc. ttep 
mother began to be excluded as to the real estate, but not 37 
as to the personal. And as by common law father and 
mother were nearer than brother or sister, grandfather and 
graudjjiothcr are nearer than uncle and aunt. And the 
grandmother in this case is the root of the kindred; where¬ 
as the aunt is only a branch («). 

(a) The computation of proximity grees of consanguinity, vide 2 BL 
Inust be upon the rules of the civil, and Com. 202. Harg. Co. Lit. 23. b. I 
not ofche common law. Free. Ch. 593. Bl. Law 'Bracts, 14,173. 

2 BL Com. 5 04. Concerning the de- 


3. ARCHBISHOP OF CANTERBURY ». WILLIS. 

[Hill. 6 Ann. B. R.] 

PER CUR. Any person that is entitled to distribution Administrators 
withft\the stat. 22 Cur. 2. c. 10., is by consequence en- 
titled to sue the administrator in the ecclesiastical court 
to make good his account by proofs, and examination upon 
oath, as a legatee was against an executor before that sta¬ 
tute. Vide tlie report of thin case at large, title Executors. 



DOWER. 


1. MORDANT v. THOROLD, BAR. 

[Trin. 2 W. & M. B. R. Intr. Hill. Ult. Rot. 540.] 

Tenant in dowtr THE plaintiff brought a scire facias as administrator of 
rfhiqulry^exe? Thorold, upon a judgment in dower obtained 

euted, admini- by her against the defendant, to have the value of (lie 
hrin^ r jr n fa°Vor damages, costs, mesne profits, and waste, Iron- ;hc time 
the damages and of the death of the husband, qui quidem va • attingit 
Orth St * arf 670 which judgment was removed b\ am of <), >r 
3 Lev." 275. i jfr. out of C. B. into B. R., and there affirmed; after whi'li, 
38 * 39 ° Ye| IjCV before the writ of enquiry executed, the lady di d, 

’ e '■ and administration was committed to the plaintiff who 
brought this writ. The defendant pleaded, that t o da¬ 
mages were adjudged to the feme in her life-time. «Vr. 
And the plaintilf demurred, and the Court resolved that’ 
this was a good plea; for if damages had been ascertained 
upon the writ of inquiry, and judgment thereupon, they 
had then vested in the intestate as a debt, and the admi¬ 
nistrator should have had them; but she dying before the 
final judgment, and when the damages were due to her 
only by way of satisfaction for an injury, which is in na¬ 
ture of a trespass, and the writ of inquiry being in nature 
of a personal action for them, it dies with the person, and 
a scire facias lies not for the executor or administrator. 
Judgment for *the defendant. J\oy 12G. 3 Lev. 275. 

Shower 97. S. C. 


2. BURDON v. BURDON. 

[Ps. 3 \V. & M. B. 4 R. Rot. 292.] 

ERROR on a judgment in Durham in a writ of dow- 
Detairierofchar- er . the defendant after imparlance hud pleaded detain- 
afterfmiBtrisince, er of charters, and upon demurrer judgment was giv- 
9 Co. is. a. 19. en by the Court for the demandant, which was now afi. 
g 183 - firmed; for per Cur. He that pleads this plea must plead, 
that from the time of the death of his ancestor pnratus f lit 
& ad hue paratus rxislit to assign her dower, i/ she would 
deliver the charters («). 

(a) A dowress is now considered as for her dower, if she prefer suefi mode 
-entitled in all casesto comeinto equity to proceeding at law; and though she 


281. S.C. 

1 Show. 97. 
Carth. 133. 
Holt 305. 


■>Mod. 281. 


S"how. 271. 


Doweb. 


die before her right to dower be es¬ 
tablished, equity will decree an ac¬ 
count of the rents and profits of the 
-Estate of which she was dowable in 


% 90S 

favour of her representatives. Curtis 
v Curtis, 2 Bro. 630. Wakefield v. 
Child, Fonblanque’s Notes to Trea¬ 
tise of Equity, 147. 


3. THE LORD GERARD r. THE LADY GERARD. [ 3853 ] 

[Hill. 7 Will. 3. B. R. Intr. in C. B. Mich. 5 W. & M. Rot. 

445. 1 l,d. Uayni. 72. 5. C. And see the entry in 3 lad. 

Ravin. 342-3 

ERROR of a judgment in C. B. given in a writ of Feme«fc*ii be 
dower, where the tenant as to part confessed the action, capital messu- 
a;ul judgment was given in C. B., and a misericordia enter- Vide the 
ed against the tenant; and as to the rest, the tenant plea- Tn Lev.'EntlS 
ded, that the messuage in demand had, time out of mind, ~s. 3 Lev. 401 . 
beeotn^lled as well Gerard's Bromley, as Bromley-Hall; f jyjbd^&L 260 
tiiat Sir Thomas Gerard was seised thereof in his demesne Comb. ssi. 
as of fee; and being so seised, King James I., by letters cmmiPb 84 
.patent under the great seal of England, created the said 
£>ir Tho. Gerard Baron of Gerard's Bromley, and that he 
was cpmmorant with his family in the said capital mes¬ 
suage, and so the messuage in demand became, and had 
ever since continued, caput barania, and brings down the 
descent both o£ the barony and messuage to himself, and 
demands judgment, if of the third part thereof the de¬ 
mandant ought to be endowed. The demandant demur¬ 
red, and judgment was given in C. B. for the demandant, 
and another misericordia entered against the tenant, who 
new h-ought error, and assigned for error, 

1st, That the demandant ought not to be endowed of Co. Lit 165. a- 
caput baronia , because it is for the honour of the kingdom 
to have the chief seat kept entire; and for authorities were 
cited 1 Inst . 31. A. F. Abr. Dower 180. Bract, lib. 2. 170. 
b. P. 4 H. 3. Rot. 7. 

•2dly, Tlyit there ought not to be two misericordia's ; for Ante 54: 
it is repugnant to this maxim in law, quod nemo bis punie- 
tur pro raw delicto ; und so is Speeds case, 5 Rep. 57., and 
Pcylav's case. As to the first point, Serjeant Wright and 
Mr. JVurthey, for the'defendant in error, argued, that the 
authorities cited of the other side were of feudal baro- 
njes, of which there were not any remaining at this time Feudal Won> 
except Arundel ; of which opinion were the whole Court; tuufiiaj- except 
rt per Rakesby, J. That was the ground we went upon in Arundel. 

C. B. Fa pc\ Holt, C. J. Feudal baronies were when the • 
king, in the creation of the baronies, gave lands and rents 
to hold of him for the defence of the realm. But the king 
could iibt make this a barony which was in the seisin of 
the. Gerards before. As to the second point, the counsel ar- 
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gued, that here were two delays, which are two several 
offences, and two several judgments, and therefore the»-e 
should be two several amerciaments; 2 Leon. pi. 231. 1 

Ro. Abr. 213, 218. Barry's case, Fit:. Abr. Judgment 3& 
JHast. Ent. 19. Co. Entr. 169. />.,* and that Specot's case was 
not against this, because the second judgment there was 
erroneous, there being no delay in the defendant. Br. 
Amerciament , 16, 17, 56. insinuates, that where there is a 
final judgment given, there must be a misericordia , and then, 
if'there is a new delay, there must be a new misericordia , 
and Pcytoe' s case is only a saying of the counsel. And 
judgment was affirmed by the whole Court upon both 
points. Vide ante, bi.pl. 1. 


Lut.729. Aten- 
ant for life, re¬ 
mainder for 
years, remainder 
to A. in tail; 
A.’s wife shall 
be endowed; al- 
iter if the mesne 
remainder had 
been for life. 
Post 291. 

1 Ivon. 168. 

46 E. 3. 24. b. 

22 E. 3. 3. 

Co. Lit. 42. a. 

1 Rep 137. a. 


4. BATES'S CASE. 

([Hill. 9 Will. 3. C. B. 1 Ld. Raym. 326. S. C.j 

TENANT for life, remainder to trustees for ninety-nine 
years, remainder to tenant for life in tail; tenant for life 
dies, his wife shall be endowed notwithstanding the inter¬ 
vening estate; for that being for years only, is not to be 
regarded. At common law the freeholder might destroy 
it by a feigned recovery; if the remainder in tail had been 
in a stranger, it would not have obtruded an action of 
waste: and, as the case is, the parly died seised of an 
estate-tail; otherwise it would have been if the mean in¬ 
tervening estate had been for life; for that had obstructed 
dower as well as waste. 


EJECT,MENT. 


1. KNIGHT v. SYMS. 

([Pas. 4 W. & M. B. R.] 

C*ith. *04. EJECTMENT of five closes of arable and pasture, 

i si.ol- 9 338 called-, containing twenty acres in T). Upon not 

ppcianitioniiitut guilty pleaded, verdict was for the plaintiff, but judg- 
ibew the qu>n- meat was arrested, because ejectment lies not of twenty 
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arms arable and pasture, without shewing how much of tum of each aort 
the one, and how much of the other; and clausum does «'b.'ss. ^itedl 
no! help the matter. Furl infra is a known measure; so is Ia. Rep. 
' %>vafn, hida , rarucu , hut clausum is not so certain in law, f;’*/ p'/* 1 !^ 413 ' 
aud the adding a name to the close is nothing; and Ho It, m > i . 

C. .1. aflinncil Sari It's case for law. Vide 2 Cru. 435. 


. contra. 


Ilarrl. 1.53. ft vide 1 llur. G23. 


194. I Sid. 229. 
C.'tmib. 198. S.C. 
Unit 26.5. 

[3 Lev. 97. 

5 Iiur. 2673. j Hull. X. P. 109 


‘2. WHITTING II AM *. ANDREWS. 

[Mich. 4 \V. & M. B. It.] 

ERROR of a judgment in ejectment in the court of 
Durham , and the declaration was dc minrris carbnnnm , 
without shewing the number of mines. It was not 
cpT< tinned hut an ejectment lies of a coal-mine, 2 Cm. 
150. But the inecrtainty in not expressing the number w r as 
doubted. For the plaintitfit was urged, that the course 
was so in Durham , and that the declaration was according 
► to the plaintiiF's b ase; and as this was the constant course 
in Durham, so it was well enough understood in those 
parts, comparing it to the ejectment for so many acres of 
mountain, in which case this Court would not reverse the 
judgment, bu^writ to the justices in Ireland iocevtify whe¬ 
ther the practice there could warrant, such ejectments; 
and being certified, this Court did not reverse the judg¬ 
ment. And here the Court were satisfied such ejectments 
.were usual in Durham , and uilirmed the judgment. 
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Cailh. 277. 
Fjeflrnciii de 
n ii.ei is carbo. 

num, without 
shew iitg the 
number, well in 
Durham. 

1 Show. 364. 

S. <\ 4 Mod. 
14.5. Palm.101. 

2 Krill. Kl-p. 

160, 1S9. 

Hard. 58. Xonr 
121. 1 Roll. 

Rep. 483. C’ro. 
Jac. 150. 

Comb. ‘201. S.C. 
[Vi. l)«iu*{. .505. 
(‘291.) Str. 71.] 


3. SMARTLY ». HENDfiN. 

[Hill. 8 Will. S. B. R.] 

IN cjiclmad for empty houses, a lease was sealed upon Ejectment for 
*the land.find a declaration delivered to the casual ejector, ^ ISCS - 

aud judgment and execution had; yet because they had 
not moved for a peremptory rule to plead, the judgment 
was set aside; and in such case there must be atiida\ it of 
the sealing of the Those, entry, Ar. 


4. ANONYMOUS. 


[Hill. 10 Will. 3. R. It.] 


H. brought an ejectment in C. /?., and at the assizes 
was ponsuited, and costs were taxed upon the non¬ 
suit; the. .plaint ill brought a new ejectment in C. !>., and 
Salk-eitd, You. I. 42 


Nonsuit in C. B. 
new ejectment 
brought in B. R. 
and staid tilleostf 
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psiii. i Vent. a rule was made to stay all proceedings till the costs of the 
i sid.'Wy.'** * 7 nonsuit were paid. Then he brought an ejectment in H . 
(4 Mod. 3ro.] JR. and upon producing the rule of tlie Court of C. B. the 
same rule was made here («). 

i 

(a) Tide Barnes 133. - BI. Rep. 904,1158,1180. R. ace. Str. 555, 588 


5. ANONYMOUS. 


[Hill. 10 Will. 5. B. R.] 


Srrviw upon the 
St-riaut, find iu- 

knnw'cdpnitnt 
of the tenant 
that lie iveeived 
it. suflieiriit. 

1 Lill.d'JB. 499. 

Kann-s tr.i. 

2 Ht. U p. SOU. 

4 T. K. i'U. 

[* ] 


A motion was made for a rule to plead in ejectment, 
and the affidavit was. That the declaration was delitered 
to the servant of the tenant in posses-i.m; and also that 
since that the tenant in possession had wrote a letter to 
him. which lie vcriL believed to be his hand, desiring him, 
being an attorney for the * plaintiff, to intercede with ‘!,e. 
lessor (who was a mortgagee) for forbearance; and the rule 
was granted. 


Landlord mar be 

joined a dt-feud- 
ant it" hr ivqiieat 
it; hut is not 
eomprllahlr. 

Hull 2i»4. s C. 
Lill. Knt 192. 
No ollj CIMllt to 
aduiitiin); land¬ 
lord that hr has 

£ i ii ilrfp- of par* 
amt-lit. 


1 Lill. 49*,499. 


Churehdemand- 
ablc by the name 
of a meaauagc. 

A special rule to 
defend quoad a 


6. UNDERHILL DURHAM. 

[Trin. 11 Will. 3. B. R.] 

THE plaintiff moved that the landlord might he join¬ 
ed a defendant w ith the tenant in possession; hut it was 
denied; for the Court cannot compel him without his 
consent; otherwise if he request it himself. In another 
cause a motion was made on the behalf of the landlord, 
that he might he made a defendant; and the plaintiff op¬ 
posed it. because he was a parliament-man. El per Holt , 
C. .L He must be joined, and we cannot compel him to 
waive his privilege. Et p< r JJarndl: A person privileged 
cannot be joined to he a plaintiff, hut fie may he made a 
defendant, fur every one ought to be allowed to defend hi* 
own right. Quarr. 

See the statute 11 Geo. 2;ch. 19. s. 12 and 13. 


7. IHLLINGSWORTH v. BREWSTER. 

[Hill. 11 Will. 3. C. B.] 

KING James. I. by his letters patent granted the im¬ 
propriation of Aid gale to B. and his heirs, reserving 
the right of patronage, 4'c. and a covenant on the gran¬ 
tee’s part to pay the chaplain 10/. per annum, there being 
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no vicarage endowed out of this impropriation. King 
Charles II. made Dr. Hollingsworth chaplain or curate by 
grant under the great seal, under which he enjoyed it many 
years. Brewster, the assignee of the patentee, brought an 
ejectment, and delivered a declaration to the defendant, 
and had judgment by default, and possession delivered him 
•upon an habere facias possessionem ; and Mr. Attorney Ge¬ 
neral Trevor moved, that the Doctor having no right to 
the possession, but only a power to enter in order to preach, 
which the defendant kept him out of by colour of this 
judgment in ejectment and execution, might be restored; 
and Serjeant Darnnll on the same side insisted, that the 
judgment was irregular, because no declaration was deli¬ 
vered to the tenant in possession, and that the church was 
not within the demise of a messuage and lands. Sed per 
Car. If the doctor lias no right to the possession, he is not 
<H 4 i>cerned, and therefore cannot complain of the irregu¬ 
larity hf the proceeding: And as to his preaching there, 
he should have come in and moved for a special rule to de¬ 
fend only quoad a special right of entry to perform divine 
service (a). Nobody can complain of irregularity in an 
ejectment, hut the tenant in possession, or the landlord. 
And fare a church is a messuage, and may be recovered 
by that name in a praripc: But we will hear you again as 
to that. 


right of entry to 
|M*rform divine 
service. n Co. 
iio. b. 


Mich. 1 Geo. 

B. R. Price ver¬ 
sus Jones, such 
a rule granted on 
Serj. Salkeld’a 
motion. 


(a) Such a rule was denied in Mar¬ 
tin v. Davis, Btr. 914. the Court sav¬ 


ing it had been often denied since this 
case. 


8. ANONYMOUS. 

[Pasch. 12 Will. 3. B. R.] 

THE plaintiff' had judgment in ejectment, hut was 
hung up by injunction, so that the term expired. Mr. 

Williams , moved to enlarge the term, the injunction be¬ 
ing now dissolved. Scd per Holt , C. J. We cannot alter 
records. I have no mind build a new clock-house (ft). 

.Vote; The same motion was made Pasch. 3 Jinn. B. /?., 
by Mr. Wilkinson, and denied for the same reason; and 
said, that it could not be done without consent, and that 

(ft) This alludes to a tradition men- house was built at Westminster, and 
^ioned in note d to 3 Bl. Com. 408. furnished with a clock to be heard into 
that with a fine of 800 marks imposed Westminster-hall; upon which Sir W, 
on lid. Ch. Justice Hengham for alter- Blackstone remarks, thift the first in- 
ing, out of mere compassion, a fine troduction of clocks was not till a bun* 
whicl^was set upon a very poor man dred yearn afterwards, 
from 13s. Ad. to 6s. 8 d. A clock- 
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The term can¬ 
not be enlarged 
without consent. 
Garth. 3, 178. 
Mod. Ca. 130 
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in Sir John Roll's case (which was cilcd) the term was en¬ 
larged; but it was In consent (a). 


(a) In Due v. Mk'higton, -4 Bur. 
2447. an amendment was allowed in 
the time of the demise on payment of 
costs. In Roe v. Ellis, 2 III- 1M0. the 
plaintiff was allowed to eniarge the 
term, that original! y declared on hav- 
ing expired before the commencement 


of the action. In J’icarn v. lltujdun, 
Vou'p. 841. after a judgment in eject¬ 
ment from Ireland was affirmed, the 
declaration was amended in H. R. by 
enlarging the term, though the record 
was remitted to Ireland. 


n. ANONYMOCS. 


[Trin. 12 Will. 11. R.J 


After a vtmV 
term i •' ilir 

pt:uii i’ist 

fcm .< new no¬ 
tice. 


Barms. 172. 
Sax or 41. 


IN an t jnimmt lor land - it- Middh» i. the declaration was 
delivered af'er the cs*oiii-da\ >•! .Un h-:> Imus Urr.i.'llie 
plaiutiti let that lerm pa-s without doing a-.v tiling, and 
also till the last day of Ili/un / term in like manner, 
when he m>vrd for a rule to plead, and. for w ant of a 
pica, signed the judgment: and the Court held tJii- to be 
a surprise upon the defendant, lor wlien he let all lli/nn / 
term slip without doing anv thing, within which time lie 
might have hud a trial, lie ought to have given fi« sh no¬ 
tice; As in ea-e a man let- an a—i/.»-s pa.— , in a country 
cau-e witiiout proceeding: wherelore liie judgment was 
set aside. 


io. it.nwkk’s c.isk. 


[Mich. J Ann. 11. It] 


Court retusert a 
motion to make 
a |* Json ilt-ferul- 
ant where it a[>- 
|»cnn:<) a trick 10 
jiiit fitt' tic trial. 
Post 650. S. C. 
Far. 70. 121. 
156. Jloll 265, 
266. 


A motion wawnnde to make the lessor of tin 1 plaintiff’* 
wife a defendant in ej. < Irneitl. the plaintill’s title be¬ 
ing hy a pretended intermarriage. which w..* nml re¬ 
verted. El jn r Holt. C. J. To make the landlord a de¬ 
fendant in ejettment is of right; for otherwise lie might 
lose Ids possession hy combination be! wren (he plaint ill and 
tenant in possession: And the Court inclined to grant the 
motion, because there could he no inconvenient e. and it 
would make the verdict more considerable: but in regard 
the wife lived in Chishiri. and must 'nave fourteen davs 
notice of trial, and the defendant would not waive that, 
(lie Court perceived it a trick to put otf the trial: so no¬ 
thing was done. 
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11. WITHERS r. HARRIS. 

£Mich. 1 Ann. B. It. 2 Ld. Raytn. 806. S. C.j 

AN habere facias possessionem was sued out upon a judg- i„ ejectment 
moot in ejectment, alter a year and a day past after the execution cannot 
judgment obtained, without suing out a scire facias: and ^arw!d , dSy U,e 
Montague argued that there ought to be scire facias , and wabout sci. f H 
cited 1 Sid. 3C1. 2 Krb. 307. Williams contra agreed 1 s «*- 224,317. 

there must be a a arc Janas tor the damages, but not as to brought‘either 
the term; for till the reign of King Charles II. it was ^ 
doubted whether a sdrr facias would lie on a judgment iti 2 Salk. 600 .S.C 
ejectment, as appeared by 2 Krb. bo. 1 Sid. 317., and be- 7 >^. 

fore that time no scire facias had been brought; and the Who'may'lalaify 
»yj)laintiir here, as in the case of a real action, may execute recovery in eject - 
a judgment in ejectment by entry without a writ of exe- “jp 1 * 1 ’ jrohw 
cuiion. 2 Sid. 156. 1 Hal. Rep. 21 b. JVuy 11 . Palm. 2G3. 3«5. Pust600. 

I loll, .1. said. r rhat as to the possession of the land, an 

ejectment was real, and was the only remedy for a termor 
for years, and recovery in ejectment binds the right and 
interest of him that has the inheritance, and makes a title 
in the’plainlilf; and therefore the scire facias is as neces¬ 
sary in this as in any real action; and in a scire facias on a 
judgment in ejectment, he that hath the inheritance can¬ 
not thlsily, nor t an his heir in fee-simple, nor any one that 
claims under him. except the issue in tail, and he cannot 
falsity sm h a recovery in the point tried, but only in the 
case of a judgment In default, or else b\ shewing that the 
defendant's ancestor made Init a feint defence, and did not 
shew such and such pieces of evidenc e as he ought to have 
done; and therefore there is no reason why Ijiis case should Contra Skin, 
dill'er from the general rule of law; so it was ordered, that 3 -. 

a sci rt facias should go against the tertenants as well as the 2 Dr 784 , Via 

defendant: And Pined/, .1. observed, that in annuity a scire 
, »• 
facias lay upon a judgment. 


12. FENWICK v. GROSVENOR. 

QPascli. 2 Ann. B. R.j 

MR. Fcnwidc obtained judgment on a verdict in cject- 
nV’iit in his demise against my Lady Grosvenur; upon 
this the lady brought a writ of error, and pending the 
writ of error delivered a declaration in ejectment to the 
tenants in possession, upon her own demise; and now the 
plaintMf moved for the common rule, and it was denied; 
for per llolt. C. J. No new ejectment shall be brought by 


S.C. Far. ?0, 
156, 121, 170. 
by the name of 
Grovmur and 
Fenwick. If 
there be judg¬ 
ment for the 
plaintiff, and de¬ 
fendant. brings a 
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writ of error, he 
ought not to 
bring a new 
ejectment. 

2 Salk. 648. 

650. S. C. Holt 
265. 266. 

[* S59 ] 

5 Mod. 88, 350. 

6 Mod. 18, 22, 
307. 3 Bur. 
1290. 


In rjictmcut on 
a coidition of 
re-eitry, proof 
of sutual entry 
andouster, is 
not net-esaarv. 
Hot 264. S.'C. 


}Sid. 223. Vide 
inte 246. 

I Saund. 319. 


+But the de¬ 
mand of the mo¬ 
ney tor the rent 
must he proved, 
noiwitlistandiug 
the eonfessi«m -if 
the cutty. 2 Lai. 
Kaym. 750, 

751. 


the defendant after recovery against him, till lie has quit¬ 
ted the possession, or the tenants hate attorned to the 
plaintiff, so as he be in possession, and the defendant out; 
for if the plaintiff gels judgment in this last ejectment, and 
the first judgment isaflirmed, then he renders* it needless 
and ineffectual by this riding judgment, upon which ho 
takes out execution to recover his possession. The rule for 
judgment against the casual ejector is in the power of the 
Court upon what terms the Court thinks tit. My lady 
must shew us a different title, or we. will not grant the 
rule. 

The same thing was done in another cause, ////. 2.Inn. 
B. R. where the defendant in ejectment, pending a writ 
of error, delivered a new declaration in ejectment, and the 
Court was moved that the costs might he first paid. The 
Court thought the payment of costs suspended by the writ 
of error, but stayed all things for the reasons before giv. j. 


13. LITTLE r. IlEATOX. 

fMarch 26, 1702. Jld. Jlssisas coram Holt, C. ,T. 2 Ld. Ravm. 

750. S.C.] 

EJECTMENT was brought by the h>sor against the 
lessee on a condition of re-entry for uon-pawiieut of rent, 
and upon a trial before Hull , C. J. Broth rick urged, that an 
actual entry and ouster was necessary. Holt, ('. J. an¬ 
swered, that true it was the law had been held so. and 
accordingly it was practised till the case of U'ithrrs \rtsus 
Gibson , 25 Car. 2 ., vide 3 Ktb. 216.: in which ca-e Huh, 
C. J. ruled the law to he otherwise upon a trial before him 
at the assizes in Burks, and held that the confession of 
lease, entry, and ouster was sufficient: That, upon this 
opinion of his, a case was made and moved in court, where 
all the judges concurred with him: That accordingly it 
was held by Scraggy, C. J. in tlx* case of Sir Robert P^c 
versus Billing, 1 Vent. 332. Hut that notwithstanding this 
it became a question again after the Revolution, and that 
he himself doubting about it, it was moved again iu court, 
and that his brothers were all of opinion with Hah, and 
that accordingly he had ever since held it; and so it was 
ruled in this case. 3 Kcb. 282.t 

X. B. Suppose an entry is requisite to complete the title 
of the lessor of a plaintiff. 1 take it that entry is not con¬ 
fessed by the general rule, but only the entry of the nomi¬ 
nal plaintiff; and therefore in such a case the plaintiff must 
prove an actual entry by his lessor. And Hair, in 1 Vmt. 
243., seems to hint so. For the rule only confesses that the 
lessor of the plaintiff made a lease, but not that he had a 
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power so to do. He confesses the lessor made such a lease, 
that the plaintiff entered, and the defendant ejected him; 
but how does this relate to the lessor’s entry? («) 


(«) By stat. 4 G. 2. c. 28. a formal 
demand or re-enfry is rendered unne¬ 
cessary, upon a condition of re-entry 
for non-payment of rent- In Doug. 
485. it is laid down as settled by the 
opinion of all the Judges, upon delib¬ 
eration and consideration of all the 


cases, that actual entry is only neces- 
saiy to avoid a fine. The reporter 
makes a quaere. if it is not necessary 
to prevent the operation of the statute 
of limitations, and refers to Ford v. 
Grey, post 285. Vide liur. 1897. 


14. TURNER r. BARNABY. 

[Trim 2 Ann. B. R.j 

ejectment, if at the trial the defendant will not ap¬ 
pear, and confess lease, entry, and ouster, the course is to 
call fhe defendant and his attorney, if he be within the 
rule; and then to call the plaintiff himself and nonsuit 
him; and then upon the return of the posted, judgment will 
lie given against the casual ejector. *Also the master 
will t:rtc costs upon the rule for confessing lease, entry, 
and ouster, and, if these be demanded of the defendant, 
and not paid, the Gmrt upon affidavit will grunt an at¬ 
tachment. 


Proceeding *- 
gainst the tle- 
ti-mlant, if he 
does not confess 
lease,entry, and 
ouster. Mod. 
Cases, fcc. 225. 
S. C. Post 566, 
64t>. Cases B. R. 
564. Holt 266, 
703. 

[* 260 ] 


15. ANONYMOUS. 

[Pas. 4 Ann. B. R.] 

THE plaintiff in ejectment is a mere nofhinal person, Release of plain- 
and trustee for the lessor, and if he release the action, or J 1 Bur * 665 Un,l,< 
if an action be brought in his name for the mean profits, 
and he release it, lie has been committed for contempt: 

Per Holt, J. (6) 


(5) To assign the death of thj no¬ 
minal plaintifi'for error is a contempt. 
Moor v. Goodright , Str, 899. 

In Jlstiu v. Parkin, 2 Bur. 067. the 
following description of the nature of 
tins action was given from the unani- 
—UUUis opinion of all the Judges: 

The nominal plaintifi’ and casual 
ejector are judicially to be considered 
as the fictitious form of an action re¬ 
ally brought by the lessor of the plain- 
tin agairAt the tenant in possession, in¬ 
vented under the control and power 


of the Court for the advancement ot 
justice in many respects, and to force 
the parties to go to trial on the merits, 
without being intangled in the nicety 
of pleadings on either side. 

The lessor of the plaintiff, and the 
tenant in possession, are, substantially 
and in truth, the parties, and the only 
parties to the suit. The tenant in pos¬ 
session must be duly served; and, if 
he is not, he has a right to set aside 
the judgment. If, after he is duly ser¬ 
ved, he does not appear, but lets’judg- 
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meat go by default, such judgment is 
carried into execution against him by 
a writ of possession. 

There is no distinction between a 
judgment in ejection upon a verdict 
ami a judgment bv default, fn the 
first case, the right of the plaintiff is 
tried and determined against the de¬ 
fendant; in the last it is confessed. 

An action for the. mesne profits is 
consequoitial *o the recovery in eject¬ 
ment. It may be brought by the les¬ 
sor of the plaintiff in his own name, or 
in the name of the nominal lessee; and 
in either shape, it is equally his action. 

The tenant is concluded by the 
judgment, and cannot controvert the 
title. Consequently he cannot contro¬ 
vert the plaintiff’s possession; because 
his possession is part of his title: for 
the plaintiff to entitle himself to re¬ 
cover in an ejectment, must shew a 
possessory right not barred by the sta¬ 
tute of limitations. 


This judgment, like all others, only 
concludes the parties as to the subject 
matter of it. Therefore beyond the 
time laid in the demise, it proves no¬ 
thing at all; because beyond that time 
the plaiutiff has alleged no title,'nor 
could be put to prove any. 

As to the length of time the tenant 
has occupied, the judgment proves no¬ 
thing, nor as to the value: and there¬ 
fore it must be proved in all cases how 
long the defendant enjoyed the prem¬ 
ises, and what the value was; and that 
the time of such occupation by the de¬ 
fendant was within the time laid in 
the demise. Tide also I ltur. 62.1. 
3 lit. Com. 206. ! Term. Jlep.75 8. 2 
T. R. t>84. Ejectments are under the 
control of the Court, and may be man¬ 
aged by them to answer every purpose 
of justice and convenience. Fairclaim 
v. i Shamtitle, 3 Bur. 1290. Roe v. Lee. 
2 Itl. 940. 


ENTRY FORCIBLE. 


Cal III. 49n. In- 

li’inov- 

<•<1 into B. 1J. no 
restitution can lx 
ir<ii-li:n<lnnt tra¬ 
vels'- or 

lliri-i- \ears |ios- 
scssiou. Far. 1U8. 
1 Yi-ul gfi.'i. 

3 Salk. ITU. 
Couth. J2S. • 
Holt 324. S. C. 

3 Salk. 3M. 

5 Mod. 413. 
Cases il. K.368. 


l. THE KING r. HARRIS. 

[Pas. 1 1 Will. 3. B. R. 1 Ld. Uaytn. 440. S. C. Comyns 01. S.t.J 

IF art inquisition of foreign entry comes into this court 
by certiorari , there can be no restitution, if either the de¬ 
fendant traverses the force, or pleads three years quiet 
possession before the force; for these must be tried first. 
And Halt, C. J. remembered the case of Sir Robert Atkins 
and the lord Rrounkcr , concerning St. Catherine's hospital: 
there an indictment of forcible entry was brought into 
li. R. per certiorari, and my Lord Brounker pleaded that 
the. late ma-ter {.Montague) and brethren of the hospital 
were seised in fee in right of the hospital, and so continues 
it to himself, and that he, 6,-c. had been in quiet possession 


Error. 


*900 

for three years next before the force; to which plea it was Comb- Dig. 

never replied. Per Holt , C. J. upon the motion of Sir 

Ifftll. Williams. 211.3d.edk. 


2. THE KING r. DORNY. 

[Mich. 12 Will. 3. B. R. 1 Ld. Raytn. 610. S. C/} 

AN inquisition of a forcible entry was, That the defend¬ 
ant (V «/• in tnessuagium cxistcns a school-house adtunc ex- 
isten. tenement. J. S. intraverunt & earn disscisit. rxpuls. 
eject, exlrufenuerunt. Mr. Thompson objected, that it does 
not appear what estate J. S. had, so that lie might be but 
tenant at will, which is not within any of the statutes. Mr. 
Le.chme.re contra: *Dissesil. imports that he had a freehold. 
^{rle 3 Leon. 102. Palm. 277. All. 49. Sed per Holt, C. 
J. Here is an entry upon J. S., but no expulsion expressly 
alleged; and the disseissin ought to be positively charged; 
the words being expelled and disseised they held him out , are a 
conclusion without premises. Vide 1 Sid. 102. Posscssionat. 
"is ill. 1 Ven. 30C. Disscisitit is ill; cited by Mr. Thomp¬ 
son. "The inquisition was quashed per Cur. 


Tenant at will is 
not within the 
statute. F.x pul¬ 
sion must be ex¬ 
pressly alleged. 
F. N. B. 248. C. 
5 Mod. 321, 

447. Far. 123, 
115.138. Holt 
207. S. C. Cases 
B. It. 417. Cas. 
ant. 115. Cat. 
ant. 110. Ponh. 
205. 6 Mod. 

95. 1 Han It. 94. 

2 Hawk. 293. 

3 Salk 109. 
Comber. 70. 

Cas. snt. 123. 

[*S6l] 
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l. HOWARD 1>. PITT. 

[Trim 4 W. & M. B. R.j 

TRESPASS against four defendants; the plaintiff re- earth. 238. 
covered in B. R. Error was afterwards brought in Cam. Abates*?n 

•Scacc ., where if pended a year, and then abated by the Cam. Scacc.the 
jdeath of one of the plaintiffs in error; then another ^| ll ^it ,, V7thcMi 
*rrit was brought, which pended half a year, and abated a remittitur, 
by the death of another plaintiff. The plaintiff in tha g ho ®°‘ 
original action, seeing no new writ of error brought a 402 , 422.15 h. 
third,time, and thinking himself at liberty, sued out exe- £ te. b. 3 Cra 
cution by ecu sa. against the survivors. Seijeant Levinz 91 ‘ 

Sal held, You I. 43 



Error. 


m 


Cro. El. 964, 
416, 706. Lane 
2a Lodb. 372. 
S Bur. 660. 


moved for a siipersedeas to this ca. so. Et per Cur. it wa«« 
agreed, 1st, That there was no need of a snrc faints to re¬ 
vive the judgment against the survivors, Iml that was su£ 
ficiently ret ived by tin* several writsof error. 2dlv, Where 
a writ of error determines in the Exchequer-chamber by 
abatement or discontinuance, the judgment is not again 
in B. R. till there be a remittitur entered, for without- 
such remittitur it cannot appear to the Court of King's 
Bench, but that the writ of error is still pending in Cum. 
Sc/irr. Sdly, That the execution was erroneous for this 
cause, but not void; and 4 Leon. 197. was denied. 


[ 26*3 


Where the 
plaintiff brings 
error, and the 
tlourt reverse, 
they grre a new 
judgment; oth¬ 
erwise if the de¬ 
fendant brings 
error. Post 401, 
403. 11 Kep. 
42. Moor 283. 
Far. 3. Comb. 
314. 1 Sanud. 

ISO. 2 Saund. 
256 S. C. 

2 Vent. 249, 
25.3, 270. 

4 Mod. 76. 
Cartb. 234. 

Skin. 307. Holt 
441. Case ant. 

2, 3. 


2. PARKER v. HARRIS. 

[Mich. 5 W. & M. B. R. lntr.Trin.5 Rot. 27.] 

DEBT for rent in C. B. upon two several demises, one 
of which was, rcddunlum alter the rate of 1 iil. per un- 
num. After judgment for the plaintitf, the defendant 
brought a writ of error in B. K. The Court held, that 
reddendum after the rate, 4r. was void for the uncertainty, 
and for this it was held the judgment should he revt rsed: 
Then it was a question what judgment the Court should 
give, W hether, as the Court below should have given, viz. 
judgment for part, and a nil capiat for the n-st, or a bare 
reversal? Et prr Car. W here judgment is given for the 
plaintitf. and the defendant brings error, there shall only 
be judgment to reverse the former judgment, for the suit 
is only to be eased and discharged of that judgment: But 
where the plaintitf brings error, the judgment shall not on¬ 
ly he a reversal, but the Court shall also give such judg¬ 
ment as the Court below should have given; for his writ 
of error is to revive the first cause of action, and to reco¬ 
ver what he ought to have recovered by the first suit, 
wherein erroneous judgment was given (n). 


(a) Vide 4 Bur. 2156, 2490. 


3. LAMPTON r. COLLING WOOD. 

[Trin. 6 W. & M. B. R. Rot. 419. 1 Ld. Raym. 27. S. C.] 

Matter contrary JUDGMENT was given against A. and 72., and a 
tbe*aei* U fi* II »nJ^ ' sc * re f ac *“» taken out against R. administrator of B., and 
pleadable there- two nihils returned, and thereupon execution award- 
not assignable e d;and the scire facias suggested the recovery to be against 
4 3J4. A. and B ., and that A. died and B. survived, and aftcr- 

9. c. Coab. wards B. died intestate, and that R. is his administrator. 



Error. 


Now R. brought a writ of error coram nobis for error in *82. 

the execution, and assigned for error, that A. survived, Holt 278 . 
i|nd hereupon issue was joined, and found for the plaintiff; 1 i«v. 76,310. 
but the Court notwithstanding quashed the writ of error, 2Cro - 28 > 
lidlding this uiatter not a matter assignable for error, be¬ 
cause it is contrary to the surmise of the writ of scire fa- 
' cias; and if a scire feci had been returned, he might have 
pleaded it, and since it was not, he must bring his audita 
querela (a). 

(a) An audita querela was brought S Ld. Raym. 527. Vide Str. 197, 
accordingly, and relief given thereon. 1075. hi. 1183. 

Note to 8. C. in Ld. Raym. 4th edit. 


4. HARTOP r. HOLT. 

[Mich. 3 Will. 3. B. R. 1 Ld. Raym. 97. S. C.j 

IN debt brought in B. R. the plaintiff had judgment. 
The defendant brought a writ of error in the Exchequer- 
chamber, and the judgment was affirmed. The plaintiff 
sued out scire facias in B. R., and had an award of ex¬ 
ec ution. Hereupon the defendant brought error in the 
Exchequer-chamber lam in redditionc judirii quam in adjudi- 
cclione excaitionis. Notwithstanding all this, the plaintiff 
outhe. op*gifial action went on and sued out execution, and 
now a motion was made to set it aside, because it was 
sued out when there was a writ of error depending. Et 
per Holt , C. J. 

1st, The intent of the statute 27 E/ic^ was only to re¬ 
lieve upon the very merits of the cause, as it stood upon 
the judgment, which the justices and barons might either 
affirm or reverse; but there can be no new writ of error 
after they have affirmed or reversed. If this scire facias 
liad been sued out, and there had been no writ of error, 
then upon the award of execution a writ of error would 
have lain in Cam. Scare., for then the merits of ttie first 
judgment had remained yet to be examined: But in the 
principal case the merits of the first judgment were exam¬ 
ined before the scire facias , and thereby the Exchequer- 
• chamber have executed their power and authority. If a 
plaintiff in error be nonsuit, he shall not have a writ of 
fcrror again. In the case of Exeter College, the Lords re¬ 
versed the judgment of this Court, and sent their judgment 
down to be entered here; but this Court refused it, be¬ 
cause the authority of the judges here determined with 
the first judement, and they had no more to do with it. 

2dly,* They held ex consequenli that the writ of error could 


[**>] 


5 Mod. 228. S.C. 
Writ of error 
lies not in Cun. 
Scacc. on 27Eliz. 
on an award of 
execution after 
the original 
judgment affirm^ 
ed there Comb. 
393. Holt 271. 
Cases B. R. 105. 


1 Vent. 38. 

2 Cro. 171. 

Hob. 72. I Vent 
169. 5 Mod. 229, 
2 Keb. 849. 

1 Mod. 79. 


Port 408. 

Mod. Cases 36: 
Port 381, 



Error. 


be no supersedeas to the execution, and that what the plain- 
tiff did was well, and no contempt (a). 

(a) Vide Strange 949,1102. Andr. 287. Doug. 350. 


5. GROENVELT v. BUR WELL. 

[Triii. 10 Will. 5. B. R. Vide this case, title Courts and Ju- 
'risdictions. Ld. Raym. 213. S. C. but not S. P. Corny ns 
76. S. CO 

Ant* 144, 200 . IT was held in this case per Holt, C. J. that wherever a 

lira to afni»- ,r0r new jurisdiction is erected by act of parliament, and the 

created juristic- Court or Judge that exercises this jurisdiction acts as a 

court or judge of record according to the course of the 

counbof com- common law. a writ of error lies on their judgments; Ki't 

i h'-'ss b C ° w ’here they act in a summary method, or in a new course 

i Vent. 3 .i. different from the common law, there a writ of error lies 

Jon. 167. not, but a certiorari. 

Co. 21. b. 

Ow. 63. 3 Salk.365. S. C. Carth. 421, 491. Caaes B. R. 245, 386. Holt 184, 395, 536. 


[ 864 ] 


Writ of error 
abates not by the 
(h ath of defend¬ 
ant in error. 
Caws B. R. 240. 
S. C. Holt 274. 


Vide 1 Lill. 531. 


After award of 

execution on a 
wi. leci, defend- 


6 . W ICKET & AL. r. CREAMER. 

£Pas. 11 Will. 3. B. R. 1 Ld. Raym. 43? S. C.] 

MR. JVorthry and Mr. Eyre moved to set aside an execu¬ 
tion, and the case was, that a writ of error was brought 
on a judgment recovered in this court by A. and /?., and 
the writ of error was allowed, but no transcript made. 
B. died; the other defendant in error sued a scire facias 
quart cxecutionem non; and, upon two nihils returned, had 
an award of execution, and thereupon took the plaintiff in 
error upon a ca. sa. 

1st, It was argued and admitted, that though there be 
but one defendant in error, yet the writ of error does not 
abate by his death; hut there must go a scire facias ad au- 
diend. error, against his executors. But that the defendant 
in error was irregular in this case, because the record was 
not transcribed, and that, as it happened here, by his own 
fault. Sir Bartholomew Shower on the other side said, ab 
to the first point, that the plaintiff in error should hav/* 
shewed the death of one of the defendants by pleading to 
the scire facias , hut had slipped his time, and ought not to 
have advantage of this matter without audita querela. Up¬ 
on which it was held per Holt , C. J. 

That where the defendant had matter which he might 
have pleaded to the scire facias , and has lost the benefit of 
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that by an award of execution upon a scire fed returned, ant cannot have 
he is estopped forever, and can never have an opportunity i”' 53 iiwe 
oj means to let himself in to take advantage of that matter, to that ; other- 
But where it is an award on two nihits returned, he may re- , w ,j^ s a1tt Xnu 93 
liefe himself by audita querela , and the Court will save him \u i.t. Quer. 
that trouble, and relieve him upon motion, unless the 
ground of the audita querela , be a release, or some such 25 . Gouhisk 
matter of fact, as may be proper to be tried: And the exe- 2 Ui0n 
cution was set aside. 


7. ANONYMOUS. 

[Pasch. 1 Will. 3. B. R.] 

PER Holt, C. J. A writ of error may be against the king Writ oterror 
without petition, though anciently that was used, and was {**'“»* iB8 ’ 
a decency; but, since 1640, writs of error have been made videEq.Ca.Ab 
out cx officio, 414. 


8 . GIGGEER’S CASE. 


ACTION 

a writ of err 


[Pasch. 1 Ann. B. R.] 

was brought by the name of Giggeer , and now 
• 01 * was brought as in an action betwee n Gig- 


F.rror abates by 

ght as in an action between Gig- ^l.'ved 

gore and the defendant, whereas his surname was Giggeir: t,ir CXCTUtioil ; 
and it jrfrs'moved that the defendant, notwithstanding the 
rvrit * of error, might take out execution; and the Court 
held this was a fatal variance («), and that the record was 
not removed by the writ of error, but would not meddle as 
to the execution. Et per Holt, C. J. Wherg a writ of error 
abates by motion, the defendant in error must move for 
leave to take out execution; but where by reason of vari¬ 
ance the record is not removed, he need not move the 
Qourtfor execution: But at last the record was amended. 


oil* rv isf it tor 
v.triauo-. Holt. 
27.1. S.C. 

[* 205 ] 


(a) On nul tiel record, Segrave for acted, that all writs of error, wherein 
Seugrave, held no variance quia idem there shall beany varim c»- ftotn the 
sonat,1Villtams v. Ogle, Str. 889. Vide original record, or other delect, may 
Stat. 5 Geo. 1 . c. 13. by which it is eu- be amended. 
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9. ANDREWS v. LYNTON. 

[Pas. 2 Ann. B. R. 2 Ld. Raym. 884. S. C .3 

Original return- ERROR of a judgment by default in an action of tres- 
8h.-r[ff°is not P ass i Q C. the error assigned was, That the person 
assignable for cr- who returned the original was not sheriff: and Mr. Roy- 
359 597 ° J * C mon( l ur ged, that the returning was not a ministerial act, 
1 Roi. itep. 53. and that an averment lies against what the sheriff does as 
iS'd.94 an of lire r, but not .as a judge. Vide Ych. 34. 2 Cn>. 12. 

7 H. 7. 4. 8 II. 4. 15. 1 Cro. 421. 1 Ro. 758, 760. 2 Ur, 
the return'must 184.242. 2 Jo. 125. El per Holt, C. J. 1st, If the sheriff 
Ilf ihTsatne 1 '* 1 did not return the writ, it was irregular, and you should 
term. Holt 273 . have complained; but that should have been in time: 
Pi£d 3 °n i6 g When a writ comes in, the defendant ha? all the term to 
complain of irregularity, and in that time the sheriff mig-K.. 
have had leave in C. B. to disavow the return; but after the 
term is slipped, and the writ is filed and becomes a record, 
it is then too late, and every one is estopped to say the 
sheriff did not return it. But, 2dly, The defendant in the 
principal case admitted the original by appearing and not 
challenging the original; as if a venire he returned by one 
that is not sheriff, this is not assignable for error; because 
he might have challenged the array for. it at nisi prius. 


10. GIBBONS v. ROBERTS. 


[Mich. 2 Ann. B. R.j 


Court may be 
lu-Wl per legem 
mercator’, and 
not a court of 
•tuple. 2 Ld. 
Ruvm. K19. 
Mod. Ca. 61. 
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ERROR of a judgment in Bristol in an action of debt 
upon a bond. 1st, It was objected, That the style of 
the Court is laid to be secundum hgevi mcrcatorium, 
which cannot be but in a court of staple; and debt upon 
a bond is not infra legem mcrcatoriam. Et per Cur. We 
will intend this to be another sort of customary court un¬ 
der that name; as where a court of pie-powder was said 
to be held by prescription, which could not be; this 
Court held it to be a customary court under that deno¬ 
mination. 2dly, It was objected, That here was a dies 
dolus parlihus preedict ., and it was not alleged to be per 
Curiorn tlalus. Sed per Holt , C. J. Where an award of 
process or judgment is alleged, it must he said per Cur., 
but a dies datus need not; for though it may be price par- 
*them, yet it must be given by the Court. 3dlv, It was 
objected, that the certiorari was awarded to the sheriff of 
the county of Bristol, and the return is by the sheriff of 
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Bristol. Sed non allocatur; For we take notice of all 
counties, being to award process to them every day, and 
tljp sheriff is our officer. 4thly, It was objected, That the 
return was by a succeeding sheriff, and not by him to 
whom the writ, was directed. Sed non allocatur; for the 
writ is to the sheriff as sheriff, and not to him by this or 
that name; and therefore different from a writ of error to 
tiie Chief Justice of the Common Pleas. 


11. HALE v. CLARE. 

[Pas. 3 Ann. B. R.] 

IN a borough-court a plaint was entered as the plaint of s,c ' 

A. B., and the declaration was by A. B., executor of J. tweenplaiiiumd 
and on writ of error in B. R. this variance was as- declaration in 
signed for error: and the Court held, 1st, That want of 
a plaint in an inferior court is the same as want of origin- No diminution 
al in the court of Common Pleas; and that this could not **" 1 ^ * ,,e 6 e ‘| of 
be a plaint in this action; and though a verdict will cure interior court*, 
ftant of original, yet there is no verdict in this case. 2dly, ex * 

If suclf variance had been in a record of the Common Wafe*!* i Sid. 
Pleas, diminution might have been alleged, and a good i?. 7 * 3 ® 4 40. 
writ certified: but in records out of inferior courts, no di- 4x1 ’ 267 
mi nut ion can he alleged, and the Court must take them as 
they find them (if. Vide 1 Vcn. 6. 2 Cru. 108, 109. Jo. 304. 

I C, 222. Hob. 130, 134, 264, 282. 

(a) R.acc. Rep. B. R. Temp. Hard, mandum conccientiam.,2 Cromp.Prac. 
3G7. Hut the Court may, it they see 2d. edit. 353. 
occasion, award a certiorai ad infor- 


12. REGINA v. FOXBY. 

[Trin. 3 Ann. B. R.] 

THE defendant was conyicted at the sessions for a 6 Mod. n. s. C. 
scold, and adjudged to be ducked. She brought a writ xheproperw# 
of error, (by leave of the attorney-general,) and the Chief toremoreindict- 
Justice said, the Court was well enough possessed of the ca" t * n Mod ’ 
cause by writ of error, but the best way was by certiorari to i Vent. S3. 
remove it into the crown-office, and then bring a w r ritof er- IIolt2r4 * 
ror coram nobis residen.; and upon that the course is to 
give a rule to assign error, and then to move for a peremp¬ 
tory rule, and in default thereof to have a non pros., and 
then an award of execution. 



Error. 


* 00 1 


Mm). Cases 174. 
Defendant m 
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r *^7 ] 

Hep. B. It. 
Tenip Haril. 
19. 2 Cm. Car. 
130. Sir. 440. 
Lord Harm. 
1176. 


3 Leon. 106, 
107 


13. BURNABY «. SAUNDERSON. 

[Trin. 3 Ann. B. R.] 

ERROR was brought on a judgment in C. /?., and 
want of an original assigned for error. The defendant in 
error came in gratis , and alleged diminution, and prayed 
certiorari, and thereupon a variant original was certified. 
Upon this he came again at the day given, and suggested 
another original of such a term.* and prayed another rcr* 
tiornri. This appearing on the master's report, the ques¬ 
tion was. Whether it was regular? El per Holt , C. J. If a 
record below be of Easter-term, and want of original he 
assigned for error, the defendant may allege diminution, 
and then a certiorari goes to the cuslos brevium only, to certi¬ 
fy an original of Easter-term, that being the term of which 
the placita is: If then the cuslos brevium certifies a wrong 
original, or that there is no original, then the defendant 
may come and suggest, before in nullo csf erratum pleaded, 
that there is an original of another term, viz. Hilary or 
Michaelmas , and then there must go a certiorari to the nis- 
tos brevium to certify that, and another to the Chief Jus¬ 
tice of the Common Pleas to certify the continuances. 
Also if the custos brevium certify a wrong original of the 
same term the placita is of, it has bcen-held the defendant 
may suggest there is a right original even of that very term; 
and when both are before the Court, the Court will apply 
the record to that which is a good original. 2Trbr27 f ». 


14. SMITH ». STONE A RD. 

[2 Ld. Raym. 1156. S. C.] 

tV here want of IN a writ of error of a judgment in C. B. after verdict, 
'lautSr" ^ |C P^ aint ‘ff » n error assigned for error the want of an 
!n error mult original, but did not take out a certiorari , as the course is; 
«uc a certiorari, the defendant in error pleaded in nullo est erratum; and 
(c'ndaotoo uleiiea when the cause came on in the paper, it was objected, 
it. Holt 274. That there ought to have been a certiorari taken out, and 
s c a return of the want of an original upon that; for there 

might be an ill original, which is not aided by verdict, 
though want of original is. Et per Holt , C. J. if want-of 
an original be assigned for error, .and the plaintilT in error 
does not sue out a certiorari , the course is for the defend¬ 
ant in error to go to the master of the office, and get a 
rule for the plaintiff in error to return his certiorjari ; and 
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in case he docs not get it done accordingly, the assignment 
of errors signifies nothing; but if the defendant in error 
vjill come grail* and confess the error, there need he no 
certiorari returned; and as to the objection, That there 
m ity be n bad original in this case, that is another kind of 
error; for when want of original is assigned for error, the vm- 1 Barn. 
Court will never intend a bud original. The judgment u - K - 259 - 
was affirmed. 


15. CARLTON r. MORTAGII. 

[Trim 3 Ann. B. R. 2 Ld. Raym. 1005. S, C.j 

A WRIT of error was brought upon a judgment in debt 
in C. Jj ., and want of original was assigned for error. 
The defendant, before a certiorari returned, came in gratis, 
and pleaded a release in bar; the plaintiif in error demur¬ 
red, and the defendant joined therein. It was agreed per 
tot. Curiam , that the release was mispleadcd for want of a 
venae; and upon this the question was. Whether the Court, 
rx officio , should award a certiorari , that it might appear 
to them whether there was an original or not? Holt , C. J. 
was of opinion that the Court could not award a certiorari; 
because the question was not, Whether error or not? but 
whether barred or not by the release ? Arid that want of 
original was ceuainly error in this case, which the de¬ 
fendant had confessed hy corning in gratis and pleading his 
release; for that by coming iu gratis lie had prevented the 
plaintiif, and hindered him from completing Ills error be¬ 
taking out a certiorari; atod therefore the Court must take 
it as the plaintiff had admitted: Also that tiic Court is not 
at liberty to depart from the point referred to their judg¬ 
ment: At that rate they strike out the plea in bar and the 
demurrer, and give judgment on the certiorari: That the 
Court is no more at liberty in this case, than'if, instead of 
a* demurrer, issue had been joined upon this plea, and 
found lor the plaintiff; and if that had been the case, the 
Court might as well have grafted a certiorari to see whether 
t!ie trial was to any purpose: But he allowed a diversity 
between a particular error, as in this case, and the gene¬ 
ral errors assigned; for if the defendant had pleaded a 
release, and that had been found against him; yet the 
Court could not reverse the judgment, unle-s error had 
appeared in the record. Cuferi juntaiarii contra: Powys 
and Gould held, that the act of the parlies might foreclose 
themselves, but not tlie Court; and (hat they are to give 
judgment upon the whole record according to conscience 
and right, and cannot be concluded l»v any admittance of 
the parties. And Powell took this difference. If error be 
Sal-ield, Vol. I. 44 
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5 Cro. 443. 
Codb. 407. 


Error in fact 
may be confess' 
ed, hut not er¬ 
ror in law. 
Wilkes’s Case, 

4 Bur. 2551. ac. 
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I Roll. 754. 

Voy 83, 84. 

1 Leon. 22. 

I Co.36. 5Co.37. 
1 Sid. 108. 

■Yelv. 118. 


Continuances 
cannot be re¬ 
turned upon the 
same certiorari 
with tlie original 

Holt 276. S. C. 


Vide 1 Rol.Abr. 
764. 


If error be assigned in u defect which will appear by the. 
record itself, and the defendant pleads a release, the Court 
ought not to re terse the judgment though the release he 
mispleaded; because it is an error in law, which appears 
upon the face of the record, and the release, was to bardic 
writ of error. A liter if the error does not appear upon the 
record; for iu such case the Court must goon to deter¬ 
mine the writ, and whether there be error in the record or 
not: And he hold that error in fact might he confessed; 
hut error in law could not; by errors in fact lie meant 
such errors as could not appear on the face of the record; 
and therefore if a matter in pais be assigned for error, and 
the defendant plead a release, hut misplead it; or if issue 
be taken and found against him, the Court in such case 
must reverse the judgment without more ado. Vide 21 
E. 3. 54. 1 Cro. 415. Jo. 373. 374. 1 Ro. 7G4, 7G5. 2 
Cro. 60. Lut. 152. 1 Jo. 139, 140. 5 Co. 37. Alter in 

nullo csl erratum pleaded, the plaintiff cannot have a certio¬ 
rari ex ilcbitojustitia, but it may be granted ad ijjfurmand. 
conscientiam Cur. 23 H. 6. 10. 9 E. 4. 32. The Court will 
award it in order to affirm, but never to reverse a judg¬ 
ment or make error. Palm. 52. Jo. 13S. 21 E. 4. 38, 

39, 44. 2 Cro. 6, 141,445. 3 Cro. 83G, 837. 


16. TYSON r. HILLIARD. 

[Hill. 3 Ann. B. R. 2 Ld. Raym. 1122. S. C.] 

IN error of a judgment in C. B. the declaration was Trin. 
primo Anna, and want of an original assigned for error, and 
a certiorari was awarded, and the original returned with 
the continuances, by which it appeared the declaration 
was Hill. 13 W. 3. with imparlances till Trin. 1 Ann., and 
the original of that term; so that it appeared to he a suit 
pending in the Common Pleas before any original, which 
was the objection. Vide 1 Lev. 69. 1 Keb. 177, 197, 238, 
377. Yelv. 108. Sed non allocatur: for per Holt , C. J. the 
certiorari as to the continuances w r as impertinent, and so is 
the matter returned; and as to the rest the return is im¬ 
possible and contrary to the record, and therefore the im¬ 
parlances shall be taken to be in another cause. Vide Style 
293. Judgment affirmed (u). 

(a) Vide 1 Wile. 161. Dyke v. Sweeting. 
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17. REDHAM v. WATERS. 

[Hill. 4 Ann. B. R.J 

UPON a writ of error of a j udgment in the Court of Ber¬ 
wick, the proceedings were returned in English. El per 
Cur. it was held, that on a writ of error the Court of King’s 
Bench is to take notice of the particular laws and customs 
of the place where the judgment was given, and the law 
of that^flace need not be returned, but the Court must in¬ 
form themselves of it; also, that if- by law the proceedings 
below be in English, they may be so entered here; and a 
diirerence was taken between a writ of error and a habeas 
corpus , for upon a habeas corpus the inferior jurisdiction 
must in their return set forth the particular law or custom 
of the place whereby they justify their commitment, 
otherwise the Court is not to take notice of it. 


IS. MEREDITH r. DAVIES. 

[Pas. 10 Ann. B. R.j 

ERROR of. a judgment for the plaintiff in ejectment in 
the grand session of Hales after verdict; the general errors 
were assigned, and in nulla csl erratum pleaded. Upon ar¬ 
guing of the case >t appeared that the declaration set forth 
a demise for a term of years to the plaintiff but did not 
shew that the plaintiff entered or was possessed; and the 
truth was, that this line was omitted in the transcript, and 
-the Coprt held this defect to be fatal. ‘Hereupon the 
plaintiff prayed the Court would ad informand. couscicntiam 
award a certiorari to the grand sessions. Mr. Bi-ydges argu¬ 
ed it could not be done, for that the party had estopped 
himself bsy pleading in-nulla est erratum; and though the 
Court might do it in order to be certified of the out-branch¬ 
es of the record, as in the original writ or warrant of at¬ 
torney, which are not returned with the body of the re¬ 
cord upon a writ of error, and which indeed are contained 
in another roll; yet the Court could never do it to be cer¬ 
tified of any thing in the body of the record: They must 
suppose it to be returned as it ought to be, and must take 
it as it is, and are concluded bv the admission of the par¬ 
ties from taking it to be otherwise. Vide 1 Ro. 264. 2 Cro. m 
6. 9 E. 4. 32. 

On # the other side it was argued, that by in nulla est er¬ 
ratum the defendant admitted the record perfect; for the 
effect of his plea is that this record, as it is, is without 
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Far. 101. 124. 

2 Sauii.t. 21*2. 
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6 Mod. 2U). 
I Sid. 139. 


Ante 208. 

5 .Uihj. 290. 


P< p n R. 

T'-iiij.. Hanl. 
Ilit Show. 214. 
Str. 007. 


error; (lien tore he cannot come and allege diminution 
afresh, and say that there is error by reason of such a de¬ 
fect, for that is against his former siipposal: and l\ tlv 
same reason he m ty be let in to allege a diminution more 
than once, and he may allege it in infinitum; that the pat ty 
was therefore bound and foreclosed by this admi—ion, and 
that equally as to all parts of the record; hut the Court 
were not foreclosed, for the writ of error is a coamiKsion to 
them to cvtininc the error-, x •/.*. i/uoil inspretis rtrnrtl. 
proccssu fieri fu ini quo;! i/c jure fucrit Jat it w!. Then-tnir no 
admission of the parties can or ought to re-train the Court 
from looking into the* record before them. That in the 
case of Carlton and Murtngh {ante pin. In.) the plaintiff 
assigned for error want of original, and the defendant, 
pleaded a release, hut inispleaded it; and though this was 
a full confession of the party that there wa- no original, yet 
the Court awarded a ccrtiaruri , and affirmed the judgment; 
hut that had been otherwise if he had assigned for error in¬ 
fancy; because this could not appear by inspecting that 
record: And that wherever, by inspecting the reeoi d. the. 
Court may affirm the judgment, they ought to awai.l a cer¬ 
tiorari, And as the party by pleading in nulln rst n-.-nhun 
is estopped to pray n certiorari as to every part of the re¬ 
cord. so the Court is foreclosed as to no part; and the rase 
of G'rem was cited. 1 Krb. 5n7. In u rpio'l ti ucforaat 
judgment was ghen. i/urtH pi tens lou at pratlict. h u> an n'c 
instead of rent pi nl: Upon this a writ of error wa- brought, 
and after in nniLa rst irrahnn pleaded, the Court, being in¬ 
formed the judgment was right, sent a ctrtiurari. In the 
case of Vanshcw rml .Morrison, Triu. 3 Ann. II. U. in a 
scire facias on a recognizance against hail, judgment was for 
the plaintiff, <fr i/uorl rc.cupi ert ihnnna occasion) tlilutionis n- 
cent ionic; which was naught, being not warranted by the 
statute, which gives only costs of suit; in nulln rst erratum, 
was pleaded, and the defendant got this amended in the 
Common Plea®, and the Court suffered it to he amended 
here, lit pi r Cor. a rule was made for a cirtinrari upon 
these reason-, together with an affidavit that the record 
was right,below. 
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1. SCOTT r. PEACOCK. 

[Mich. 4 W. & M. B. R.] 

TO a seire facias tjuare exeeutionem non upon a judgment, 
the defendant pleaded that he was formerly taken in exe¬ 
cution by ca. sa. upon (he same judgment, and the sheriff 
suffered him to escape, to which escape the plaintiff then 
and there consented: Scd non allocatur; for the assent sub¬ 
sequent will not make it an escape with the consent of the 
plaintiff, and therefore he has either his remedy against the 
.sheriff, or may retake the party. 


2. DOMINUS REX r. FELL. 

[Hill. 10-Will. 3. B. R. 1 Ld. Raym. 424. S. C.] 

FELL was indicted by two several indietments, viz. 
one, for that he being keeper of Newgate, one Birken¬ 
head-vrm- committed to the prison of Newgate sub cusfad. 
viecrom. Mir Id.; and the said Birkenhead being in custody 
of Fell, oneralus alia proditione , the defendant negligently 
suffered him to escape. And it was objeefed in arrest of 
judgment, that the warrant of commitment ought to have 
been set forth; which was not done; and it was argued 
by Mr. Northey , that even in debt for escape the commit¬ 
ment mu;^ be set out, 3 Cro. 894. 3 Inst. 590., and he 
might be charged with high treason, and not committed 
for it; and at the time of the ^escape he does not appear to 
have continued charged, nor is it said that the defendant 
let him escape sine warranto or pardonatione. Et per Halt , 
Chief Justice: 1st, It is not enough to say that he was 
charged, but he must also be said to be committed for 
high treason; for if //. be in custody for trespass, and an¬ 
other should go before a justice and swear high treason 
ft gainst him, //. is in custody and also charged with high 
treason; yet the gaoler in that case is not liable, as lie 
would have been in case H. had been committed for trea¬ 
son: ttfe precedents are, enjus emisa eommissvs fail; and 
the warrant of commitment was set out in Lord Grey's 
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case; and if there be error in the warrant, the gaoler .shall 
take no advantage. 

Pont 88'. 2dly, The prisoner is in custody both of the gaoler aqd 

1 Kui. Abr. 806 . c f sheriff and if he be committed to the sheriff and 
the gaoler sutler him to escape, the gaoler is punishable; 
for the sheriff shall answer civilly for the faults of his gaol¬ 
er, but not criminally (a). Vide 14 E. 3. c. 10. 19 //. 7. c. 
10. And a commitment to a prison is frequent, viz. Com- 
mittiturprisoner ; commitlilur Turri London. 

. 3dly, The Court will not intend a pardon: if any were, 
it should be shewn on the other side; and if there were ' 
pardon, the sheriff or officer cannot take notice of it till it 
be allowed in B. R.; and, before such allowance had, it is 
criminal in him to suffer such escape; but the judgment 
was arrested. 


(a) The report of Ld. Raymond is 
contra quoad hoc. The liability of the 
sheriff to answer civiliter, but not cri- 
minaJiter, for the acts of his bailiff, (to 
which those of his gaoler seem ana- 
lagous,) is explained and defined in 
Latch. 117. Saunderson v. Raker, 3 
Wils. 316. and IVoodgate v. JCnatrh- 
hull, 2 T. R. 148, 156. The sheriff 


shall not be imprisoned or indicted for 
the acts of his bailiff, but an action lies 
against him by the party grieved for 
damages, and he shall be fined. So 
that he is not liable to any corporal 
punishment, but where it rests indam- 
ages he shall make the party a pecuni¬ 
ary satisfaction. 


Marshal noi 
•lutrgvable in 
escajx- till notice 
ol‘ the commit¬ 
ment. < ^ases 
15. K. 58.). S. C. 
Title 1 JLU. Kav. 
704. 

[*273] 

Cm. El. 741 
Mod. Cases 133 
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insisted on at for¬ 
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24 2. 1 Salk. 
6ij. Anle2‘)a- 
2 Sim. 17. Sir. 
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3. WATSON v. SUTTON. 

[Mich. 13 Will. 3. II. It] 

IN debt for an escape against the marshal of the King's 
Bench, and ni 1 debet pleaded, the evidence was, that the 
prisoner being out on bail came and surrendered hku- 
self, by entering a reddidit sc in discharge of his bail in the 
judge's Jiook; that* the plaintiff's attorney accepted him 
in execution, and filed a rommiUilur with Mr. Bru/nfii(d 
the proper officer. Upon this evidence the jury found for 
the plaintiff; and now the marshal moved for a new trial, 
because he had no notice, for it was not sufficient to enter 
a coramitlitur in the office, without serving him witli it 
rule, or entering a commitlilur also in the marshal’s hook 
kept in the office for that purpose, without which the 
marshal is not chargeable in escape. El per Cur. A red¬ 
didit re in the judge's book is an immediate discharge of 
the hail; hut he is not in custody till the plaintiff makes 
his election by entering a commitlilur; nor then is he in 
custody, so as to charge the marshal, fill there he a notice 
by rule or entry as aforesaid: But this matter should have 
been shewed and insisted on at the trial; it is now too late: 
So the motion was denied. 
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4. SHIRLEY r. WRIGHT. 


sa. 


£Trin. 1 Ann. B. R. 2 Ld. Raym. 775. S. C.j 

THE sheriff, had the defendant in custody on a ca. 
which issued post diem ^ annum , without a scire facias (a), 
and let him escape; and it was held that he w r as liable, 
and should not take advantage of the error; but otherwise 
had it been on a capias ad rrspondend. bearing teste in Trini¬ 
ty term^ and returnable in Hilary (6), because such process 
be returnable from term to term; otherwise it is out 
of court. 


Escape npon er¬ 
roneous process. 
Far. 29 Ante 
272,30. 2 Salk 
700. S. C. 

3 D 121. p. f». 

S. C. Holt 761. 
Cro. El. 188. 
Carth. 188. 


(a) By the report in Ld. Raymond 
and 2 Salk, it appears that the objec¬ 
tion was, that the ca. sa. bore teste in 
Mich, term, and was returnable in 
Easter. 


(b) A defendant arrested npon such 
process may bring an action of false 
imprisonment against the plaintiff 
Parsons v. Lloyd, 2 Bl. 846. 3 Wils. 
341. 


b, ANONYMOUS. 

[[Mich. 4 Ann. B. R.] 

DEBT for 200/. upon a bond, conditioned to pay 100/.: Discharge by 
lor want of baiWhe defendant was committed to the mar- ^Siction* 
slial, and he applied to the justices of peace of Surrey , and void. Cro!El. 
procured a discharge on the late act, for the relief of in- ***; 45 

solvent debtors. The plaintiff obtained an escape-war- 2 Mod. art 
rant, upon which he was taken up; and, upon a motion to 
be discharged, the Court held this was an escape, for be¬ 
ing a prisoner both indebted and charged in above 100/. 
debt and damages, the justices had no authority for what 
they did, and therefore the discharge was illegal and void. 


6. JACKSON r. HUMPHREYS. 

QTrin. 5 Ann. B. R ] 

IN escape , against the sheriffs of London , the plaintiff 
declared that he levied a plaint in the sheriff’s court 
against J. S., being then in the counter in custody on a 
former plaint levied against him by J. N., and that the de¬ 
fendant being so in custody was suffered to escape. The 
defendant demurred, and insisted, * that there ought to 
have been a precept sued out on the latter plaint, on which 
the sheriff might have returned a cepi: as if H. is arrested 
by the sheriff ad sectarn A ,, and afterwards another writ is 
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delivered ad sedam />., he is now in custody lor />’„ •*nd thr 
very delivery of the writ to the sheriff was an arrest in law, 
and* in debt lor escape//, must declare that //. was arr^-M- 
ed on this writ; for the declaration must he according to 
the ope nit ion of Jaw, and not according to tact. •/ n/< 
SCo. 89. 5 Co. 89. But after two terms debate. Ihdt. ( hief Justice, 

9Cc. 6s. Cra. | KU j, 1£ r looked on Mukal/t/'s case, said, that upon t'lih-riirg 

lio. l itoi. a plaint in the counter, there never is any precept award- 

Abr. 810. ed; but the serjeant of the mace arrests tlie party by bis 

.general authority, and therefore there is nothing more to 
beset forth than is set forth in this case: for by elite*w/g 
the plaint and t barging the defendant in the counter, lie 
is in actual custody of the sheritf: So if tiie sheriff ol 
Northumberland have a man in custody in .Yorthumf/crlund. 
and the sheritf is himself here in town, and a writ is deli¬ 
vered to him against that pe rson, he i- in his custody im¬ 
mediately upon that writ; otherwise if ihe man was out of 
the county at the delivery of the writ, as in ease the sheriff 
was bringing him to Westminster on a lud/tas corpus (//}. 


(o) J?. Bull v. Steirard, 1 Tfils. 
255. that an officer of an inferior 
court could not, in an action of escape 
on mesne process, take advantage of 
an error in the process of the inferior 
court, provided he could justify the 
arrest; and that after verdict, judg¬ 
ment should not be arrested for want 
of shew ing the cause of action to be 
such whereof the inferior court had 
jurisdiction. In Lucking; v. limning, 
ante 201. it was held, that though it 
appeared at the trial on escape, under 
process of an inferior court, that the 
cause of action arose out of the juris¬ 
diction of that court, the plaintiff* 
should recover. So in Higginsin v. 
Sher[f. Com.]53. a plea that the cause 
of action hi the inferior court arose 
out of the jurisdiction of that court, 
was held bad. An action on the 
case may be maintained for the escape 
of a person in custody under a capias 
ut legation on mesne process, Cook v. 
Champneys, 2 Str. 901. 8o oh a writ 
de e.t ■comm uni cat o capiendo,Slipper v. 
•Mason, 2 l,d. Ituym. 788. So for the 
escape of a person arrested by latitat, 
and broHght by habeas corpus before a 
judge of C. B., and "by him committed 
to the Fleet, charged with the latitat, 
although no processor C. B. appeared, 
Gambler v. Wright, 2 Str. 951. it is 


an escape to suffer a prisoner to walk 
at large through the town, though at¬ 
tended by a keeper. Balder v. Temple, 
llob. 202. It is a voluntary escape for 
the gaoler to make a prisoner a turn¬ 
key, and permit bin» to go out on er¬ 
rands, Wilkinsin v. Salter, Ca. Temp. 
Hard. S10. An action w ill lie for the 
voluntary-escape of a prisoner on mesne 
process, though he returns the same 
day, and the plaintiff knowing of the 
escape afterwards, proceeds to judg¬ 
ment against him,/fnrf'uscr»(ft \.Kyles, 
2 Wils. 294. A person having, after 
judgment, surrendered to •Yelegate in 
discharge of her bail, where the plain¬ 
tiff intended to charge her in execu¬ 
tion, as the sheriff was ca'-rving her to 
the chambers of the ('hief Justice by- 
virtue of a habeas corpus, was rescued, 
and tne sheriff was answerable for her 
escape, Crompton v. Ward, I Str. 409. 
The sheriff is not liable to answer for 
an escape from a special bail iff appoint¬ 
ed by the pi a i n ti tth imse I f, .Mora mi a 
v. Uunkin, 4 T. R. 120. The sheriff’s 
return of nun est invent, on the bat k 
of a writ is sufficient evidence of the 
writ having been delivered to him. 
Blotch v. JJrcher, Coirp (>S. The 
bailiff of a liberty, w ho has tlfe return 
and execution of writs, i* liable to an 
action of debt for an escape by leinov 
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ing a prisoner taken in execution to 
the county gaol without the liberty, 
and there delivering him to the sheriff, 
Boothman v. Ld. Surry, 2 Term Rep. 
5. • The plaintiff was nonsuited be¬ 
cause he could not prove any debt 
.due to him from the prisoner, who es¬ 
caped on mesne process, Alexander 
v. Macanley, 4 T. R. 611. It is no 
defence that the gaol was demolished 
by rioters; for nothing but the act of 
"'Hod and the King’s enemies will ex¬ 
cuse, Elliott v. Duke of Norfolk, 4 T. 
R. 789. After an arrest on mesne 


process the bailiff may suffer the pri¬ 
soner to go at large, provided he has 
him at the return of the writ, Atkin¬ 
son v, Matteson, 2 T. R. 172. The 
sheriff is not liable to an action on the 
case as for an escape for keeping a 
prisoner on mesne process in his cus¬ 
tody out of gaol after the return of the 
writ and afterwards carrying him to 
gaol, if the jury find that the plaintiff 
has not been delayed or prejudiced in 
his suit, Planck v. Anderson, 5 T. R. 
ST. Vide Bonafons v. Walker, 2 T. 
R 126. 


ESCROW. 


WATTS v. ROSEWELL, 

[Mich. 1 Ann. B. R. 2 Ld. Raym. 803. S. c.1 

IN debt upon k bond, the defendant pleaded it was d<> 
livered as an escrow, to be his'decd, upon the plaintiff's 
sealing and delivering a general releasef which was not 
done, it sic non cst factum , et hoc paratus cst verificare , &c. 
The plaintiff demurred, and shewed for cause that the 
plea should have concluded to the country and the rea¬ 
son insisted upon in argument was, that it is a special neg¬ 
ative of the affirmative in the declaration, and the general 
conclusion in the negative had waived the special matter 
precedent; and 1 Veil. 210*was quoted as an authority in 
point. Though it was admitted, that if the plaintiff had 
pleaded over, and taken issue upon the special matter, it 
# had been well. On the other side was cited 1 Keb. 30, 
242.; but note, no judgment is entered in that case. But 
in the principal case judgment was given for the plaintiff, 
because the precedents are accordingly. 

Salkelo, Vol. I. 


Plat, delivered 
as an escrow, 
uujrht to con¬ 
duce to the 
country. 1‘iowd. 
06.1». Hob, 246. 
contra. Far. 53, 
105. Comb 86, 
311,479. 6 Mod. 
217. S.C. Uo!t 
213. 6 Mod.217. 
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6 Mod, 217, 218. 
Ante 2. Con. 
Din Pleader, 

F.. 32. 5th vol. 
3d edit. pa. 414. 
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Lease for year* 
snaj operate as 
to part l)> estop¬ 
pel , ami as to Uie 
residue by pass¬ 
ing an interest. 
Ci-o. El. 36,37. 
4 Co. 54. 3 D. 
279. p 9. S. C. 
Skin. 32-1. 
Carth. 292. 

3 Ij v. ‘213. 

3 Salk. 152. 


1. GILMAN v. HO ARE. 

[Mich. 4 W. & M. B. R.] 

DEBT for rent on an indenture of lease for forty years. 
The defendant pleaded that a year before the j laintifl 
made a lease for forty years to A., xirluh nijus ■!. entered 
and was possessed: and that though the delend int did at- 
terwards enter, yet he was accountable to the said A. On 
demurrer Curlhcw argued, that the second lease was void 
for the tirst thirty-nine years, and so was the reservation, 
and that here was no estoppel, because the la>t of the forty 
years passed by the lease. Vide. PUne. 463, 422. 1 In.d. 
47. Where tenant, per aider vie. made a lease for years 
by indenture, and afterwards purchased the reversion, and 
it was held that the lease ended by the death of cestui que 
vie , so is 3 Cro. 707. El per Holt , C. J. The reason of the 
case in 1 Inst, is, because tenant for life has a freehold, 
which is a greater estate, and the lease will need no es¬ 
toppel, if the life endure: But in the principal case the 
lease must necessarily he void for thirty-nine years, unless 
made good by estoppel; and that a lease for years may 
operate and take effect as to part by estoppel, and as to 
the residue by passing a real interest, is very plain from 
the common case of concurrent leases, which are all of 
them as to part good by estoppel, and a rent i.-eservpd" 
thereon (a). 


(a) Vide Ludford v. Barber, 1 T. II. LoxUy, 5 T. R. 4. Hermitage v. 
86. Doe v. Burt, ib. 701. Fairtitle Tomkins, 1 J.d . Raym. 72ft. Goodti- 
v. Gilbert, 2 T. R. 169. Cooke v. tie v. Morse, 3 T. It 365. 


2. ROCK v. LEIGHTON. 

[Mich. 12 Will. 3. B. R. Vide post, Title Executors.'] 
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3. TREVIVAN r. LAWRANCE & AL. 

{jMicli. 3 Ann. B. R. 2 I.cl. Raym. 1036. S. C.j 

ejectment upon the demise of II. V. a special verdict 
was found, vtf. that S. 12. was seised in fee of the lands 
in question, and that being so, II. M. recovered judg- 
nie it against him in debt ibr 127/. in 13. R. in Michael¬ 
mas term 1656, which they find in hicc verba: That in 
Hilary 13 H\ 3. the lessor of the plaintiff, as administra- 
oAor of Wic said II. M., sued a scire facias, reciting the judg¬ 
ment as of Trinity term, against the tertenants of the 
lands which the said R. had on the day of the judgment 
recovered, or at any time afterwards. That the terte- 
nunts (of which the defendant was one; appeared and 
pleaded an/ licl record, and issue joined thereupon, and a 
day was given to bring in the. record; at which day the re¬ 
cord of the judgment of Michaelmas term 1666 was pro¬ 
duced, and judgment given quoadhabefur talc rccordum, and 
execution awarded: That thereupon the plaintiff sued out 
■ an c/rgit, upon which an inquisition was taken, and the 
•lands in question extended; and for the variance between 
the judgment recited in the scire facias, and that given in 
e\id‘*nce, the jury doubted. After argument, and consi¬ 
deration from Easter ti rra to Michadrnas, the Court held, 
that the defendants were estopped bv this judgment in the 
s' irc facias, to say that there was no judgment in Trinity 
term, because that matter had been tried against them, 
and the defendants were concluded to falsify the judgment 
in the point tried: Thus, if a scire facias be brought against 
the is-uc in tail upon a judgment in debt against the ances¬ 
tor. and he being warned makes default, lie shall not 
'•nine qfterwards and say that he is tenant in tail; so if he 
plead any other matter, and it is found against him: Also 
they held the judgment upon the scire facias is sufficient 
title in the ejectment, and the first judgment need not be 
given in •evidence. 

2dly, The Court held, not only that the parties, but all 
claiming under them, on thi^ recovery, would be bound by 
this estoppel: as if a man makes a lease by indenture of D. 
in which he hath nothing, and after purchases D. in fee, 
and after bargains and sells it to.'i. and his heirs; A. shall 
•be bound by this estoppel; and that where an estoppel 
works on the interest of the lands, it runs with the land in¬ 
to whose hands soever the land comes; and an ejectment 
is maintainable upon the mere estoppel (a). 


C Mod. 256. 

Scire facias 
against tcrtc- 
lianU reciting 
the judgment ot 
a wrong term, 
and upon nul 
tiel record judg¬ 
ment Ibr the 
plaintiff 1 , and af¬ 
ter digit, eject¬ 
ment brought, 
the defendant is 
estopped to take 
advantage of the 
variance. Post 
291. 3 Salk. 
151. S. C. Holt 
‘ 282 . 


1 Rol. 863 


1 Sid. 54. 

Harm. 19. 

1 Lev. 41. 

1 Keb. 112, 14L 


Where estoppel 
works on the in¬ 
terest of the 
land, it runs 
with it and is a 
title. 1 Lev. 43. 
2 Mod. 115. 

2 Keb. 364. 
Mod. Cases 258. 
Kaym. 21. 
March 64. pi. 

99. Jon. 460. 
Co. Litt. 352. a. 


(a)«7?. upon the authority of this take advantage of an estoppel, for it 
case, Sir. 818. that an assignee may runs with the land. 
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Jury is bound by 
estoppel unless 
the party leaves 
the fact at large 
bv pleading. 

[ 877 ] 


Moor 383. I»ut. 
MO, 1044. Co. 
Lit. 4-7. b. 

S Co. 4, 5. Vi. 
Gtr. 420. 


Where the es¬ 
toppel appears 
on the n-cunl, 
the other side 
may demur. Co. 
Lit..4". Cro. 
Jae 312. 9 Co. 
60 Cro El. 362. 
pi. 24. Skin. 
49. 1 Stran. 
Oil. 


Sdly, The Court held, That not only the parties and 
all claiming under them, but the Court and jury were 
bound by this estoppel, and that the jury cannot find 
against this estoppel; and the Court took this diirerence, 
That where the plaintiff's title is by estoppel, and the de¬ 
fendant pleads the general issue, the jury are bound by 
the estoppel; for here is a title in the plaintiff, that is a 
good title in law, and a good title if the matter had been 
disclosed and relied on in pleading; but if the defendant 
pleads the special matter, and the plaintiff will pot rely 
on the estoppel when he may, but takes issue on the fjj£*, 
the jury shall not be bound by the estoppel, for then they 
are to find the truth of the fact whit'll is against him. 
Thus in debt for rent on an indenture of lease, if the de¬ 
fendant plead nil debet, he cannot; give in evidence, That 
the plaintiff had nothing in the tenements; because, if he 
had pleaded that specially, the plaintiff might have repli¬ 
ed the indenture and estopped him; hut if the defendant 
plead nihil hnbnil , life, and the plaintiff will not rely on the 
estoppel, but reply habvit, Sfc. he waives the estoppel and 
leaves it at large, and the jury shall find the truth notwith¬ 
standing his indenture. 


4. SMITH r. VILLARS. . 

[Trin. 1 Ann.B. R. Vide Title Abatement, pi. 7.J 


5. KEMP v. GOODAL. 

[Pasch. 4. Ann. B. R. 2 Ld. Rayni. 1154. S. C.*j 

IN debt for rent upon an indenture, if the defendant 
pleads nil habuit in tcnemenlis , the plaintiff need not re¬ 
ply that estoppel, but may demur, because the declara¬ 
tion is on the indenture, and the esloppel appears on the 
record; otherwise if he had declared tpiod cum dimisissel. 
So is Speak's case, Hob. 206. The plaintiff declares on the 
levy, and therefore no estoppel, because there no eslop¬ 
pel is pleaded, and relied upon: but if he had declared 
upon the return proui patet per rccordum, the defendant 
could not have pleaded payment; if he had, the plain¬ 
tiff might have demurred without pleading the estoppel (ab 

Judgment was given for the plaintiff nisi. 
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EVIDENCE. 


1. ANONYMOUS. 

[Coram Holt, C. J. At nisi prius at Hertford, 1690*3 

• 

was adjudged, per IIoll , C. J. That in debt for rent, 
upon nil dtbel pleaded, the statute of limitations may be 
given in evidence, for the statute has made it no debt at 
the time of the plea pleaded, the words of which are in 
the present tense; but in case on non assumpsit , the 
statute of limitation cannot be given in evidence, for it 
speaks of a time past, and relates to the time of making 
the promise (a). 

(a) R acc■ 1 Ld. Raym. 153. Vi. Anon, ante 154. notes to 
.Heyling v. Hastings, ante 29. 


2. DOMINUS REX v. DOMINUM PRESTO^. 

[Mich. 3 W. & M. B. R.] 

LORD Preston was committed by the court of quarter 
sessions for refusing to be sworn to give evidence to the 
grand jury on an indictment of high treason. He was 
brought by habeas corpus in B. R.; and Halt, C. J. said. It 
was a *great contempt, and that had he been there he 
would have fined him, and committed him till be paid the 
fine; but being otherwise, he was bailed. 


3. HOWARD TREMAINE. 

£Mich. 4 W. & M. B. R.] 

l^PON df bill exhibited in Chancery to perpetuate tes¬ 
timony* the defendant (who was heir at law) stood in con¬ 
tempt, and would not answer, and thereupon the plaintiff 
had a commission, and examined witnesses to the matter 
of his bill de bene esse, and the defendant jumped in com¬ 
mission, and cross-examined some of the witnesses pro- 
duc.ed*for the plaintiff, and before the answer came in the 
witnesses died: And upon a trial in ejectment, in which 


Vide 2 Roll. 
Abr. 682, 685. 
Ante 129. 


Refusing to give 
evidence to the 
grand jury, is a 
contempt fine- 
able. 


Carfh. 265. 

Depositions ta¬ 
ken in Chancery 
de bene esse, 
arc good evi¬ 
dence at law, 
where the wit¬ 
nesses die before 
answer. 

Post 281.286. 

2 balk. 566, 
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691. Ravm. 170. 
4 Mod. 146. S. C. 
1 Show. 363. 


rs79] 

fade GoUb. 3 
Hob. 112. 

2 Ho. 679. 
Hard. ‘232. 

1 Cro. 352. 
Hard. 315. 
Kaym. 335, 6 


1 Lill. 554. 


the plaintiff made title under this will, the question was. 
Whether these depositions could be given in evidence? 
And a verdict was taken for the plaintiff, lmt the postca 
stayed till the opinion of the Court was had on this point.: 
And it was not questioned, but if the defendant had an¬ 
swered, and these depositions had been taken after an¬ 
swer, they had been good evidence against the same par¬ 
ties, anil those that claim under them. Et per Eyic, j. It 
might be very inconvenient if this should not be allowed 
as evidence: how otherwise can a devisee examine wit¬ 
nesses in perpe.tuam rci memoriam ? For the heir at law vy.H 
not answer to the plaintiff's bill; and on the other sidvno 
will not call in question the title of the devisee, as long as 
he has witnesses alive to prove the will; but as soon as 
they are dead, then will commence his 6uit («). Vide 
Shower 363. S. C. 


(a) If the defendant is not in con¬ 
tempt, such depositions are not admis¬ 
sible evidence,-v. Brown, Hard. 

315. Vide Howard v.Tremain, Raym. 
335. 4 Mod. 147. It is sufficient proof 
that depositions were taken upon bill 
and answer, if the six clerks book 
mentions them in the inrolment of the 
decree, though then lost. 5 Mod. £11. 
Depositions can only be given in evi¬ 
dence for and against parties to the 
suit in which they were taken. Rush- 


worth v. Countess of Pembroke, Hard. 
472.; except in case of tolls aud cus¬ 
toms, and where hearsay and re pota¬ 
tion are evidence, or in contradiction 
to what the witness swears in another 
cause. Bull. JV*. V. 239, 240. Deposi¬ 
tions may be read if the bill is dismiss¬ 
ed, because the matter is not proper 
for equity to decree; but not if it is 
dismissed for the irregularity of the 
complaint. Gilb. Evid. 4th edition, 
63, 64. 


4- DARBY v. BOUCHER. 

[Pas. 5 W. &. M. C. R-3 

IN an assumpsit for money lent, and likewise for money 
laid out to the use of the defendant’s wife Hum sola. Upon 
non assumpsit pleaded, upon trial before Treby , C. .1. the 
defendant offered to give in evidence the infancy of the 
feme at the time of the promise, which the Chief Justice 
doubting of, it was referred by consent to him as a case, 
who consulted with the rest of the judges, and there being 
ten of the judges then present, they all agreed that upon 
the general issue such evidence hath been of late a a min¬ 
ted (6); and the Chief Justice in giving his opinion said 
it was true, that in the hooks such resolutions are not to 
. be found, for that actions on the case have not been so 
common til of late; and that as to the objection, That 
the plaintiff may at this rate be surprised, who maybe sup- 

(6) Whatever defeats the promise is good evidence on non assumpsit, 2 Sir. 733. 


In inJcb. as¬ 
sumpsit infancy 
may be given in 
evidence on non 
assumpsit. 

1 Vent. 170. 

2 Lev. 144. 
Ante 170. 

Gilb. C. B. 53. 

( a. B. R. 197. 
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posed to come prepared to prove nothing but his debt; 
the same objection might be made against allowing pay¬ 
ment to be given in evidence in case of an assumpsit in law, 
admitting there was a difference betwixt an express as¬ 
sumpsit and iii\<assuntpsil in law, and then upon an express 
special assumpsit infancy cannot be given in evidence upon 
the general issue: Yet he said, Supposing that in this case 
there had been an express assumpsit to pay the money, or 
the money laid out, this had been void, it being no more 
than tl\,c law implied upon the lending and laying out^ 
ahu'ihe Chief Justice said, that the promise of an infant is 
nbsoluteTy void; but a bond takes effect by'sealing and de¬ 
livery, and consequently is a more deliberate act, and 
therefore is only voidable (a). And in this case there was 2 uii JllC 2 49 o 
another question made, which was, One lends an infant i en ds'an infant* 
money, who employs it in pajing for necessaries, whether money, and he 
in that case the infant be liable? And it was held clearly c^Lries.Vetthe 
by the Chief Justice, that the infant is not liable; for it is infant is not lia- 
upon the lending that the contract must arise, and after Wc * Post 387, 

• that time there could be no contract raised to bind the in¬ 
fant, because after that he might waste the money, and 
the infant’s applying it afterwards for necessaries will not 
by mattered post facto entitle the plaintiff to an action (£>). 


(a) This point is very fully discuss¬ 
ed and illustrated by Lord Mansfield, 
in Zouch ex dem. Jlbbott v Parsons, 
3 Bur. 1794. 

( b ) It is otherwise in equity, for if 
one lends money to an infant to pay a 
debt for necessaries, and in conse¬ 
quence thereof the infant does pay the 
debt, heje, although lie may not be 
liable at law, he must nevertheless be 


so in equity; because in this case the 
lender of the money stands in the place 
of the person paid, viz. the creditor 
for necessaries, and shall recover in 
equity as the other should have done 
at law, Marlow v. Pitfield, 1 P. Wms. 
55 8 . 80 a husband is liable in equity 
for money lent to his wife for necessa¬ 
ries, Harris v. Lee, 1 P. Wms. 482. 
Vide Ld. Raym. 344. 


3. ANONYMOUS. 

[Pas. 5 W. & M. C. B.] 

JVOTA: Trvby , Chief Jnstice, related a case upon 
the clause of the statute of frauds, which says, that no ac¬ 
tion shall he #brought upon any agreement that is not to be per- 
forritsdmjriftiin the space of one year from the making thereof 
unless it be in writing. The case was, That a parol pro¬ 
mise was made to pay so much money upon the return of 
such a ship, which ship happened not to return within twex 
years time after the promise made, and wbethe# this parol 
promisp was void by the statute of frauds, was made a 
question before all the judges: And they were of opinion 
that this was a good promise, and not within that clause 


[ 280 ] 

Parol promise 
to be performed 
on a contingency 
is not witiiiu tl«e 
statute of frauds, 
though that hap¬ 
pen not within a 
year. 
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of the statute, for that by possibility the ship might have 
returned within a year; and though by accident it hap* 
pens not to return so soon, yet, they said, that clause of 
the statute extends only to such promises, where, by the 
express appointment of the party, the thing is not to be per¬ 
formed within a year (a). 

(a) R. ace. That a promise to pay it was ruled that a promise to leave 
on marriage is not within the statute money by will was not within the sta- 
case cited per Holt, 1 Lri. Raym. 316. tute,and the Court allowed the rule to 
Vide ac.Anon. Comb. 463. So in Fen- be as here stated. Vide 1 Ldl Rfitf^ - 
tonv.Emblers, 3 Bur. 1278. 1 U/. 353. 316. Skin. 353. Holt 326.. ^ 


Whereupon 
non assumpsit, 
condemnation in 
foreign attach¬ 
ment may be 

g iven in evi- 
ence,and where 
it must be plead¬ 
ed, and how. 
Post 291. Vide 
post, pt. 32. con¬ 
tra. Co. Lit. 
*82. b. 283. a. 
JJkin. 639. Vide 
Lai. Raym. 180, 
727. Bl. 834. 

3 Wils. 297. 


6 . BROOK V. SMITH. 

[Pas. 5 W. & M. Coram Holt, C. J. At nisi prius, Mid- 

dlesex.J 

IN assumpsit evidence was given, that the debt was 
attached by the custom of London before the action 
brought, and condemnation had there before pica plead¬ 
ed, and it was urged that this should relate to defeat the 
action. But per Cur. it was ruled, that if an attachment 
and condemnation be before the writ purchased, it may be 
given in evidence on the general issue, because that is an 
alteration of the property before the action brought; but 
if the attachment only be before the writ purchased, it 
ought to be pleaded in abatement of the writ; and if the 
condemnation be after the action commenced, and before 
the plea pleaded, then it may be pleaded in bar, but shall 
not be given in evidence on non assumpsit , for that the pro¬ 
perty is not altered until condemnation; and the plaintiff 
had a verdict. 


7. SMARTLE EX DIMISS. NEWPORT *. WIL^ 

LIAMS. 

[Pas. 3 W. ft, M. B. R.] 

bargabisale UPON the trial at bar in this case (Vide ante title 
“roiled, may be Disseisin, pi. 1.) a deed of bargain and sale acknowledged 
wia.o« e p“S by the bargainee and inrolled, by which a terror vears 
the execution, was assigned, was given in evidence without any proof 
Comb?!!7. S ‘ ° nriade of the bargainor’s sealing and delivery thereof; and 
Hoit 478. 3 Lev. ,after * debate it was allowed per Holt C. J., and Eyre J., $- 
Lit tof ’ Cur. For the acknowledgment of the party in a court 

Co.' Lit. 7. a. of record, or before a master extraordinary in the country, 
Lh M^b C °' ( as t ^ 1 * s was 0 i s good evidence of it being scaled afid deli¬ 
vered; and such an acknowledgment estops a man from 
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pleading non est factum. Also inrolments of deeds on the 
statute are admitted every day in evidence without witnes¬ 
ses of the sealing and delivery; and it is the acknowledg¬ 
ment which gives it credit, and not its operation or con- 
terrts. Also thqy held a sworn copy of a deed inrolled good 
evidence (a). 

(a) Vide some observations on the it appears that the acknowledgment 
authority of this case, B. JV. P. 2 56.; was made by the bargainor. 

from which, and the report in S Let). 

S. DOM1NUS REX v. PAINE. 

QHill. 7 Will. 3. B. R. 1 Ld. Raym. 729. S. C.] 

IN an information for a libel against the Government, Carth. 405. S. C. 
not guilty being pleaded, upon trial the attorney-gene- jx^idonsbe- 
ral offered in evidence depositions taken before a justice of foie a justice, 
peace relating to the fact, the deponent being since dead, deponent since 
Et per Cur. Upon advice with the justices of the Common only in felony. 
Pleas, in cases of felony such depositions before a justice, | 545 

•if the deponent die, may be used in evidence by the statute 691. Ante278. 

1 4*- £ Ph.fy Mur. c. 13 (b). But this cannot be extend- Port 286 . 

(b) The stat. 1 2 Ph. 8f M. the party accused} “may be read in 

c. 13. enacts, that justices, when any evidence against the prisoner, and so 
prisoner is brought before them for may the information of witnesses taken 
manslaughter or Felony, shall, before upon oath, if they are dead, or not able 
any bail or mainprise, take the exa- to travel, for they (1) are judges of 
initiation of the prisoner, and the in- record, and the statute enables and re¬ 
formation of them that bring him, of quires them to take these examina- 
the fact arid circumstances thereof, and tions.” The same position is in 1 Hale 
the same, or as much thereof as shall 305. 

be material to prove the felony, shall In 2 Hawk. ch. 46. s. 6. it is said, 
put into writing before they make the That the examination of an informer 
bailment, and certify such examina- taken by virtue ot these statutes, may, 
tion, together with the bailment, at be given in evidence at the trial of the 
the next general gaol delivery. There inquisition or indictment, if it be made 
is also a provision, that upon inquisi- out by oath to the satisfaction of the 
tions before the coroner for murder or Court that such informer is dead, or 
manslaughter, he shall put in awriting unable to travel, or kept away by the 
the evidence given to the jury before means or procurement of the prisoner, 
him, being rkaterial, and certify the Sir Mic. Foster, enumerating the in¬ 
same in lik^mianner. The 2d and 3d stances wherein the law makes a dif- 
p.'TSfJjty’iT 10. extends the same pro- ference between the cases of petit trea- 
visions to the cases where the pri- son and murder, says that, “upon the 
Sbner is committed. But there is no- foot of 5 and 6 Ed. 6., informations 
thing in either of the acts which or- taken before justices of peace are not 
dains, that if the deponent die his de- evidence to ground a"convicfion for 
positions may be given in evidence on petit treason if the party be living, 
the trim. In 2 Hale P. C. 52. it is though unable to travel, or kept out 
said, “The examinations,” (viz. of of the way by the prisoner;” Cro. 

(1) i. e. the justices. 

Salkeld, Vol. I 46 
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sis! H0U294. farther than the particular case of felony, and therefore 
Vide s Hawk. ' not to this case (a). 

!*• C. eh. 46. 8. 6. Kel. 55. 


Law. 557. plainly intimating his opi¬ 
nion of the admissibility of such evi¬ 
dence in cases of felony. 

In Webster’s case Leach’s Cro. Ca. 
14., the information of an accomplice 
who died before trial is said to nave 
been adjudged by Ld. Ch. Justice Lee 
to be admissible. 

In Bromwick’s case, 1 Lev. 180. 
2 Jon. 55., it was ruled that deposi¬ 
tions before a coroner were evidence, 
if the witness was dead or beyond sea; 
but according to the report in Jon. it 


was said, that those taken before a jus¬ 
tice of peace can in do case be read. 
Vide 1 Kelynge 55. Harrison’s case. 
State. Trials 941. 

The weight of authorities upon the 
point seems to be such, that it would 
be too late to resort to reasoning upon 
the construction of the act, altjMesgh 
(were such reasoning not eluded) 
the exposition which has been given 
to it may be very disputable, 

(a) Vide S T. It. 707. JRe.r. v. Eris- 
well. 


9. STAINER ®. BURGESSES OF DROITWICH. 
[Mich. 7 W. 3. B. R.] 

A general his- AN issue was directed out of Chancery, wherein the 
loOTovea'nStter question was, Whether by the custom of Droilwich salt- 
relating to the pits could be sunk in any part ot the town, or in a cer- 

nerlf^otheiTvise pl ace on ty? And upon the trial at bar Camden’s Bri- 
ofa particular tannia was offered in evidence, but refused: for the Court 
Ca 8 egffi 5°248 a g enera l history might be given* in evidence to 

l LM. 552 . Sir P rove a matter relating to the kingdom in general, because 
K°j»ert Heniy the nature of the thing requires it, but not to prove a par- 
aids Book*. ticular ri tfht or custom: So in the case of St. Katharine's 
Dean of Durham hospital, Hale , C. J. allowed a chronicle to be evidence of 
’ n p3! 1 426 ,OU ‘ a P artic ular point of history in Edzo. III.’s time: So a 
Veiv. 34 . Case# year-book maj; be evidence to prove the course of the 
J 90 ?V 8 Jones Olt cour ^’ J et m this case it was admitted, that heralds books 
224.’ Skin. 45 , are good evidence as to pedigrees, and parish-registers as 
slviod 272 hirths and marriages, upon the nature of the thing; and 

C 73 . Far. 1®. *t was sa id that in the Exchequer, the question being, 
Mod. 259. Whether the abbey de Scntibus was an inferior'abbey, or 
n 55 ? 1 ibev. 25 . no ^ • Dugdale's Monasticon Anglicanum was refused for evi- 
Mod. Ca#e»W. dence, because the original xecords might be had in the 
N p" au g men tation-office. 

248. i str. N. B. In this case was cited a case about twelve years 
-i before of JVeale and Fry, where a deed was piv^uced to be 
, Z&Z J made, 1 Ph. & Mar., wherein all the titles w£>c— b !veu 
Philip, which he used after the surrender of Charles the V. 
Now, though Charles had then surrendered yet Philip did 
not take those titles upon him till that surrender had been 
received by the Council of Spain, which was six months af¬ 
ter; so that the deed must needs have been forged; and 
to prove the time of receiving that surrender, chronicles 
were produced and admitted as evidence. 
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19. ANONYMOUS. 

[Pas. 8 Will. S. B. R-3 

TfN an action on the case for money had and received to ^®*“^™** 
the plaintiff’s use, upon the evidence it appeared, that the w&aaexecntrix, 
plaintiff’s wife was executrix, and that the money was 
paid to the defendant as due to her; and the plaintiff was f or money «- 
nonsuitcd, because the action ought to have been brought j*ived to hu» 
by husband and wife as executrix, for it being paid with- Cro c«r%i7. 
ouVany authority from the husband, it remains as a debt Hob. 189 . 
due toTlic executrix; and if the husband dies, the wife 
may bring an action for it; but if the money had been re- an¥vwfcS7. 
ceived by authority from the husband, then it had been as 
his receipt, and as his money, and the action might well 
have been brought in his name, and the money would have 
been assets in her hands. 


11. MIDDLETON v. FOWLER & AL. 


[Mich. 10 Will. 3. Coram Holt, C. J. Jit nisi prius/j 

AN action Mpon the case upon the custom of the realm 
was brought against the defendants being masters of a 
stage-coach; and the plaintiff set forth, that he took a 
place in the coach for such a town, and that in the journey 
the defendants by their negligence lost a trunk of the 
plaintiff’s. Upon not guilty pleaded, upon the evidence 
it appeared, that this trunk was delivered to the person 
that drove the coach, and he promised to take care of it, 
and that the trunk was lost out of the coachman’s posses¬ 
sion ; and if the master was chargeable with this action, 
was the question. J Holt, C. J. was of opinion, that this 
’action did not lie against the master, and that a stage- 
coachman was not within the custom as a carrier is, un¬ 
less such as take a distinct^ price for carriage of goods as 
well as persons, as wagons with coaches; and though mo¬ 
ney be giv&n to the driver, yet that is a gratuity, and can¬ 
not bringjne master within the custom; for no master is 
'ftfewsgpjdsfc with the acts of his servant, but when he acts 
in execution of the authority given by his master, and then 
*the act of the servant is the act of the master; and the 
plaintiff was nonsuited (a). 


Matter of • 


eeoda loat by tha 
driver, unleae 
the maatgrt ' 
a price f 



3 Mod.'30. 

3 Lev. 258. 
iDbot.& 

2 Saond. cl$, 

2 Salk. 423,436, 
440, 441, 444, 
613,614. 

4 Leon. 18 

1 SHow. 

Hob. 206. 

Palm. £34. 

2 Cro. 202. 
Hutt. 121. 

Skin. 62S. S. C. 
Holt ISO. 

2 Show. 121. 


(jt) Vide Rep. B. R. Temp. Hard. 85,194. Comyns 25. 
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On indictment 
for a cheat in 
procuring a note 
£mi H., H. 
cannot be a wit¬ 
ness. Post pi.20. 
Post 286, 287. 

1 Lilt. 547. 
Harm. 191. 

Hob. 91. 2 Ld. 

Ante per 
Holt. Holt 755 , 
S-C. Ante 119. 


1-2. DOMINUS REX r. WHITING. 

[Mich. 10 W. 3. Coram Holt, C. J. At nisi prius, at Guild¬ 
hall. 1 Ld. Raym. 396. S. C.J 

* 

IN an information against the defendant for a cheat, 
upon trial the fact appeared to be, that he had a promise 
of a note for 51. from his mother-ih-law, and by some 
slight got her hand to a note of 100 /. El per Holt, C. S. 
The mother cannot be a witness, being concerned in the 
consequence of the suit, which is a means to dischargeJj£P 
of the 100/. For though the verdict upon thi c -i'..forma¬ 
tion cannot be given in evidence in an action upon the 
note for the 100/., yet we are sure to hear of it to influ¬ 
ence the jury; and he said he could not distinguish this 
from the cases of perjury or forgery, where the party, 
whose interest is defeated or prejudiced by the deed, tyc. 
is no evidence to prove the perjury or forgery («). 


(a) The authority of this case is 
destroyed by the King v. Bray, Temp. 
Hard. 358., the King v. Broughton, 
2 Str. 1229., and Abrahams v. Bunn, 
4 Bur. 2251. In the latter case, a 
person who had borrowed and repaid 
Blpn^y upon an usurious contract was 
held a competent witness in an action 
quitam to prove the usury. 

The present case was held not to 
b£l$iv; and it was laid down as an es¬ 
tablished rule that the question in a 
criminal prosecution being the same 
with^i civil cause in which the v.itness 
wasdinterested, went generally to the 
credit, unless the judgment in the prn- 
sefcutiOn where he was a witness could 
be given in evidence in the cause where 
he #as interested. It was also stated as 
established, that where the matter was 
doubtful the objection should go to the 
credit and not to the competence. Vi¬ 
de Masters v. Drayton, 2 T. R. 496. 

With respect to perjury.it was rul¬ 
ed in Rex v. Ellis, 2 Str. 1104., Rex v. 
Nunez, 2 <Str.l043., that perjury could 
not be proved upon an indictment by 
the evidence of the person against 
whom it was committed; but those 
cases, as well as the present, are over¬ 
ruled in Rex v. Broughton; and Bart¬ 
lett v. Pickersgill, cited 4 Bur. 2255. 
affords an instance of such evidence 


being allowed. Still it may be question¬ 
able whether the party grieved can be 
a witness to prove perjury upon the 
stat. of 5 Eliz. ch. 9., as by that statute 
the party injured is entitled to 10 /. 
The inadmissibility of such evidence 
was determined in Bacon’s case, 2 
RolLAb. 685.21 Fin.363. and is recog¬ 
nized in 2 Hawlc. ch. 46. s. 24. Bull. 
JV. P. 289. 2 Hale's P. C. 281. As the 
statute gives the action to the party 
upon the offender being convicted, 
such conviction tends directly to his 
interest, and must be given in evidence 
upon the action; and therefore dhe tes¬ 
timony seems inadmissible. 

But a person from whom goods are 
stolen is admissible to prove the felo¬ 
ny, though by stat. 21 //. 8. c. 21. he is 
entitled to restitution, 2 Hale 281. 
Persons entitled to rewards for appre¬ 
hending highwaymen,burglars, 4f“c., or 
convicting Popish priest*, are not dis¬ 
qualified thereby from giving evidence. 
Onsb. N.P. 257. \EspinHt^71S.^ 

A person whose hand isTfarg&l is 
sti/Zconsidered as incompetent toprove 
the forgery, unless he has a release 
from those interested in the validity of 
the instrument, as is evident from 
daily practice. An exception is stated 
in Bull N. P. 289., where he J is not 
directlyinterested in the question, as in 
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WelPs case, who was indicted for 
forging a receipt from A.; A., having 
recovered the inonev in an action 
against Wells, was admitted to prove 
the forgery. 

llut in a cas&at the Old Bailey,Sep. 
Ses. 1792- the obligor in a bond being 
Indicted for altering a receipt for in¬ 
terest so as to make it appear a receipt 
for principal and interest, Hotham, B. 
held the obligee to be an incompetent 
witness, although he had obtained a 
verdiM^wsaJidating the receipt, judg¬ 
ment not having been entered. If a 
similar point were again to arise, it 


might not be unimportant to consider 
how the witness in such a case can de¬ 
rive any benefit from the conviction of 
the offender, as the goods being for¬ 
feited to the crown, he is thereby de¬ 
prived of the fruit of his verdict, and 
loses all chance of satisfaction for his 
demand; and it may, perhaps, be 
found, that the inadmissibilty of such 
testimony has been too generally taken 
for granted, without adverting to the 
difference of consequences which 
might result from its being received 
between one case and another. Vide 
note topL IS. 


13. SMITH v, SIR RICHARD BLACKHAM. 


[Mich. 10 Will. 3. Corum Treby, C. J. At nisi prius, at 

GuildhalLJ 


TREB y, C. J. An heir apparent may be a witness Heir at law nay 
'concerning the title of the land, hut a remainder-man oti^'remlinaer^ 
cannot, for he hath a present estate in the land; but the man’not. Vida 
heirship of the heir is a mere contingency. The particu- 2 ^ LaU ‘ 705 * 
lar case was this: The heir of a bankrupt was brought to 
prove a debt due to him in an action by the assignee, and 
objected that the surplus of the real estate (which is only to 
come in aid of the personal estate) being to go to the bank¬ 
rupt and his heirs, the heir by swearing as to the personal 
estate has this benefit, that he discharges the real estate as 
to so much: But the C. J. allowed him to be witness, 
saying that was too remote a contingency. 

Tenant in tail, remainder in tail, he in remainder can¬ 
not be a witness concerning the title of these lands; for he 
hath an estate, such as it is (a). 


• («) Thqre have been a great many 
distinctions with respect to the exclu¬ 
sion of witnesses by interest, and the 
subject has been involved in seme de¬ 
gree of confusion. But the true criteri¬ 
on seems to ascertained by Gilb. L. 
_Ev. (225. 4t'/edit.) where interest is 
dClfc^d^ta/be «a certain benefit or 
disadvantage to the witness attending 
the consequence of the cause one way;” 
and bythe case of Bent v. Baker, 3 T.B.. 
27., where it appears to be the opinion 
of the Court, that though the witness 
mav bC interested in the question put 
to him, his testimony is admissible if 


he is not interested in the event of the 
cause. In Carter v. Pearce, 1 T. R. 
164. it is also held, that to shew a wit¬ 
ness interested,it is necessary to prove 
that he must derive a certain benefit 
from the determination of the cause 
one way or another. The inclination 
of courts of justice has lately been, in 
doubtful cases, to let the objection go 
rather to the credit than to the compe¬ 
tence of a witness, Bear v. Bray, Temp. 
Hard. 358. Abrahams i. Bunn, 4 Bur. 
2251. Walton v. Shelley, 1 T. R. 300. 
Bent v. Baker, ubi. sup. A steward of 
a manor is competent to prove a cus- 
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tom for tenants to pa? a fine due on 
the death of the lord, and to be re¬ 
admitted, though he is entitled to a 
fee on such'admission.CAampzoK v. At- 
kinon, 3 Keb. 90. The deputy of a 
patentee is a competent witness m sup¬ 
port of tiie patent, Hanning’s case, 
1 Mod. SI. So a person who had sold 
an estate without covenants or war¬ 
ranty is competent to prove the title 
ofthe vendee, } Str. 44 5. A person 
rateable to the poor, but not actually 
rated, may prove the ratability of 
another person^Seo; v. Prosser,4 X. R 
17. A surety in an administration- 
bond may prove a tender by the ad¬ 
ministratrix, Carter v. Pearce, 1 X. R. 
163. In covenant upon lqase from A. 
to 2?.,the issue being whether C .(whose 
title both admit) demised first to A. or 
D., C. is competent to prove the pri¬ 
ority, Bell v. Harwood, 3 T. R. 308. 
A factor who receives a commission 
may prove a contract between buyer 
and seller^Diron v. Cooper ,3 Wils. 40. 
An executor who takes no beneficial 
interest may prove the validity of the 
will under which he is appointed, 
though he has acted under it, and may 
have rendered himself liable to actions 
on its being set aside, Lowe v. Joliffe, 
1 Bl. S65. Goodtitle v. Welford, Doug. 
139. A bare trustee may prove the 
execution of the deed to himsef, Goss 
v. Tracy, 1 P. Wms. 289. Croft v. 
Fyke ,3 P. Wms. 181. A creditor who 
has sold his interest in a debt is a good 
witness to support a commission of 
bankrupt. Granger v. Furlong, 2 Bl. 
1273. A tenant in possession is not a 
good witness to support his landlord’s 
title, Do% v. Williams, Cowp. 621. 
Bui cannot be witnesses for their prin¬ 
cipal, per BuUer, J. 1 T. R. 164.; nor 
a prochein amy, or guardian, for the in¬ 
fant, 1 Str. 506. 2 Str. 1026. Nor 
a person who has worked in a town, 
not being free of a company, to dis¬ 
prove a custom against working with¬ 
out being free. Corporation of Carpen¬ 


ters in Shrewsbury v. Hauward,Ddvg, 
S73. Nor a person who thinks himself 
interested, tnough he is not s o,Fother- 
inghamv. Greenwood, 1 Str. 129. As 
to administrators duranti minori estate, 
vide Fotherby v. Pate, S Atk. 603. As 
to co-defendants, Dixon v. Parker , 2 
Vex. 219 . 

It has been held, that one insurer 
upon the same ship cannot be evidence 
against anotherJlidoutvJohnson,Bull. 
JV“. P. 283. Nor a person who had laid 
a wager for another who 1^ )^ the 
same wager against the stakeholder, 
Rescous v. Williams, 3 Lev. 152. Nor 
one part owner of a ship on behalf of 
onother, at the suit of the ship’s hus¬ 
band,who insured the ship and brought 
actions against each of them for the mo¬ 
ney paid on that account,to disapprove 
the plaintiff’s authority to make such 
insurance, French v. Blockhouse, 5 
Bur. 2727. But the authority of these 
cases seems weakened by the opinion 
of the Court in Bent v. Baker, 3, X. R. 
27. 

A bankrupt cannot be a witness to 
increase his iund unless he releases his 
right to the surplus, hnd has got his 
certificate, Butler v. Cook, Cowp. 70. 
Nor on asecond bankruptcy .with such 
a release, if he has not paid 15s. in 
the pound ,Kennett v.Greenwollers,Es- 

S in. 592. Nor to prove a debt which 
ad been proved under the commission 
usurious. Masters v. Drayton, 2 T. R. 
496. If he has had his certificate, and 
obtained his allowance, his evidence 
may be admitted, Russell v. Russell, 

1 Bro. Ch. 269. 

The question. Whether evidence be 
admissible or not? depends on the 
subject matter to which it is applied, 
Rex v. Prosser, 4 X. R. 17. 

A new trial will not Ue*granted up¬ 
on discovering that a witness examin¬ 
ed was interested; the omkati pn .c. 
appear at the trial. Turner vTPearte, 

1 X. R. 717. 
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14. FORD v. HOPKINS. 

£11 ill. 12 Will. 3. Coram Holt. C. J. At nisi prius, at Guildhall.]] 

TROVER lpr million-lottery-tickets; upon evidence it 
appeased, that the plaintiff had given the tickets in 
question to a goldsmith to receive the money due on 
them; that some payments were due, and some were not; 
that this goldsmith had received tickets of the defendant, 
and given a note to pay him so many million-lottery*- 
tickets*; that the plaintiff’s tickets were delivered to the 
defen5?TuH»y the goldsmith upon this note. It was insist¬ 
ed on, that this note under the goldsmith’s hand could be 
no evidence against the plaintiff; but it was read. And 
Holt, C. J. said, that the way and manner of trading is to 
be taken notice of (a), and the best proof that the nature of 
the thing will afford is only required: When goldsmiths 
give their notes, no witnesses are by; and their notes to 
pay money or tickets are evidence of the receipt of money. 
If money is stolen and paid to another, the owner of the 
.money can have no remedy against him that received it: 
But if bank-notes (/>), exchequer-notes, or million-tickets, 
or thb like, are stolen or lost, the owner has such an in¬ 
terest or property in them, as to bring an action into what¬ 
soever hands they are come: Money or cash is not to be 
distinguished,*but these notes or bills arc distinguishable, 
and cannot be reckoned as cash, and they have distinct 
marks and numbers on them. He agreed in this case, 
that if the exchequer or any private person had paid to the 
goldsmith the money or the tickets, it would have been a 
good payment against the owner; but whether it would 
be so where tickets not due are bought for*i valuable con¬ 
sideration, he doubted; but as the case was, the goldsmith 
having tickets of the plaintiff, and of the defendant, the 


Goldcmith hu 
lottery-ticket* of 
A. and B., and 
delivers A.’s 
tickets to B. for 
his own, A. may 
maintain trover 
against B. Sav. 


Goldsmith’s 
note to pay is 
evidence of his 
receiving money. 
Far. 129. Mod. 
Cases 225,248. 

[®*3 


Ante 12*. 


. (a) Vide Noble v. Kenoway, Doug. 
510. EkPns v. Mackhole, Ambler 184. 

( b ) In the case of Miller v. Race, 
1 Bur. 452., where a plaintiff brought 
an action qf trover for a bank note 
which had raVn stolen, but came into 
his hands in Ime usual course of busi- 
QM,. Lord? Mansfield, "The case of 
Ford iura Hopkins was cited, but this 
must be a very incorrect report of that 
case. It is impossible that it can be 
a true representation of what Ld. Ch. 
J. Holt said; It represents him speak¬ 


ing of bank notes, exchequer-notes,, 
and million-lottery-tickets, as like to 
each other. Now no two things can 
be more unlike to each other than a 
lottery-ticket and a bank-note. The 
person who took down this case cer¬ 
tainly misunderstood Ld. Ch. J. Holt, 
or mistook his reasoning; fortius rea¬ 
soning would prove (if it was true as 
the reporter represents it) that if a 
man paid to goldsmith 5001. in bank 
notes, the goldsmith could never pay 
them away.” Vide also Ante, pa. 126. 
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delivery of the plaintiff’s tickets to the defendant was no 
change of the property, or any consideration; for though 
the owner gave the goldsmith power to receive money iyr 
the tickets, he did not give him power to change them for 
other tickets: And accordingly a verdict wgs given for the 
plaintiff (a). 


(«) R. in the case of Hartop v. 
Hoare, reported 2 Str. 1187.1 M ils. 8. 
but most at large 3 Atk\ 44., that if .1. 
deposits jewels, sealed in a bag, with 
B. a jeweller, who breaks the seal and 
pawns them to C., C. has no lien on 
them against A, and is liable td an 
action of trover for refusing to deliver 


them to him. But where goods were 
obtained by fraud from A. and pawn¬ 
ed to B., who had no notice of the 
fraud, and A. afterwards got ‘posses¬ 
sion of the goods, it was l^liLJ Jrtr B. 
might maintain trover against him for 
them, 5 T.R.175. 


15. GALLAWAY v. SUSACH. 


[Trin. 12 Will. B. R.] 


Levy per dis¬ 
tress, et sic non 
debet payment 
or release is good 
evidence; other¬ 
wise of nuure. 
Holt 299. S. C. 


IN debt for rent, if the defendant plead levy per distress. 
& sic non debet , a release or payment is good evidence; for 
it proves there is no debt, and that is the issue. Vide Cro. 
El. 140., which agrees; but if the defendant plead rasure, 
& sic non est factum, nothing else is evidence but rasure. 
Per Holt , Chief Justice. 


Record of ses¬ 
sions given in 
evidence to 
pi-ove the plain¬ 
tiff had not ta¬ 
ken the oaths, 
and so his office 
void. Vide ante 

281. 1 Lutw. 

905. N. L. 282. 
3 Salk. 155. 

Holt 299. 


[2853 


16. THURSTON v. SLATFORD. 

[Mich. 12 Will. 3. B. R.] 

CASE in C. B. upon an indebitatus assumpsit for 51. re¬ 
ceived to the plaintiff’s use, being fees of the office of 
clerk of the peace of Oxfordshire. Upon non assumpsit it 
was insisted on that the plaintiff had forfeited his office by 
not qualifying himself according to law: They shewed he 
was admitted in April , and produced the record to prove 
he had not taken the oath. 'The plaintiff offered a bill of 
exceptions to this evidence, which was M-ought into 
B. R. with the record by writ of error. A^d Holt, C. J. 
said, that if a judge admits that for evidenoj, whiyb, is 
not, the other side cannot demur for that causeTwBff must 
tender a bill of exceptions: But he held that this record 
was evidence: That indeed, if there be a mis-entry, it 
'might be supplied and corrected by other evidence; for he 
should not be concluded by the mistake or negligence of 
the officer, but still it is a record, and some proof,' though 
not a complete proof, and might be left to the jury. 
He remembered a case where the university of Oxford en- 
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mo 

tilled themselves to a presentation bj' .a conviction of the The matter of a 
Earl of Shrewsbury for recusancy, .and upon giving some be C pro^! mV 
evidence that the record was lost, the university was per¬ 
mitted to prove the effect of it by other evidence: Judg¬ 
ment afterwards was given on another point. 


17. BLAINFIELD r. MARCH. 

[JVlicli. I Ann. Coram Holt, C.J. At nisi prius, at Guildhall.*} Ew. 141. S. C. 

Trover by acU 

TfiE- -'dnintiffr brought trover as administrator, and de- »»>ni»trator on 
dared upon the possession of the intestate; and upon not nmnm^w^dr- 
guilty pleaded at the trial, the counsel for the defendant fendant cannot 
offered to give in evidence, that the pretended intestate a^il/on theTgc^ 
made a will and an executor: but Holt, C. J. over-ruled i<emi issue, 
it, and took this diversity, that where an administrator otl>c T wl » cif <y 
brings trover upon his own possession, the defendant may own possession, 
give in evidence a will, and an executor, upon not guilty; 2 saik sss. Far, 
otherwise if it be on the possession of the intestate, (as in 281,283. Mod' 
the principal case,) for there the defendant ought to plead Cases 2*8. 

*if in abatement, and ifhe does not, he shall not give it in olt44 ’ 
evidence. 


18. PRICE r. THE EARL OF TORRINGTON. 

(Trin. 2 Ann. Coram Holt, C. J. At nisi prius, at Guildhall. 

2 Ld. Raym. 873. S. C.J 

THE plaintiff being a brewer, brought an action against Evidence of beer 
the Earl of Torringlon lor beer sold and delivered; and ^oo^S^C str* 
the evidence, given to charge the defendant was, that the 1128 . Rep. B.R. 
usual wny of the plaintiff’s dealing was, that the draymen 
came every night to the clerk of the brcvvhousc, and gave pri. 282 . Post 
him an account of the beer they had delivered out, which ®®°- Ante283. 
lie set down in a hook kept for that purpose, to which the od ' ** e * 8M ‘ 
draymen set their hands; and that the drayman was dead, 
but that this was his hand sol to the hook (a): And this 
was held good evidence of a delivery: otherwise of the 
shop-book itself singly, without more. 

(a) A coopers book,having his name of a deceased rector or vicar good 
sdfTo several articles, as wine deliver- evidence concerning tithes, 2 Vex. S8. 
ed to the defendant, but not signed in 5 R. 121. Espin. 77 4. The entry 
tin* presence of the clerk, was refused in an attorney’s book of a charge for 
to be admitted in evidence for want of drawing and ingrossing a surrender, 
that circumstance, Bull. JV*i. Pri. 282. and of the bill being paid, admitted 
A scrivener’s book of accounts allow- to prove such surrender, Warren v. 
ed as evidence of mortgage-money be- Greenville, 2 Str. 1129. Vide 2 Bur, 
ing paid. Bull. JV. P. 283. The books 1071. An entry of A.’s book-keeper 

Salkeld, Vor,. I. 47 
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admitted to shew that eight shares of 
stock, bought in the name of were 
paid fo«- by «3.; six of the receipts be¬ 
ing in .fl.'s hand, and there being no 
entry in /i.’s books relative to the 
transaction, Bull. JST. P. 282. A bill 
of parcels and receipt of a merchant 
abroad, admitted to prove the plain¬ 
tiff’s interest in a caigo against the 
insurer, Russell v. Bohr me, 2 St.r.1 127. 
Entries of a steward of sums paid for 
trespasses in a particular place, ruled 
to be good evidence in an action rela¬ 
tive to the title of that place, Barry v. 
Bebbington, 4 T.R. 514. Indorsement 


by an obligee of interest being paid 
upon a bond, made ten years before 
the presumption of payment arope, 
allowed to repel that presumption, 
Searle v. Barrington, 2 Str. 826. 2 
Ld. Raym. 1370. 3 ilro. P. ('. 535. 
Miter where made after the presump¬ 
tion had arose, Turner v. Crisp, 2 Str. 
827: An entry by the church-wardens 
of receiving a sum of money from the 
church-wardens of B: by virtue of a 
custom, admitted as evidence for .</. 
against B. Vide Glynn «w. "fafwA of 
England, 2 T \>z. 38. Outram v. More- 
wood, 5 T. li. 121 . , 


19. FORD r. GREY. 


[_H»11. 2 Ann. B. li.] 


What possession 
or entry wil 1 pre¬ 
vent the statute 
of limitations. 
Mod. Cases 44. 
S. C. Ford vers. 
Lord Grey, 0 
Mod. 44. S. C. 
Post 423. 
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Recital of lease 
and release is 
evidence, and 
against whom. 
Vide Gilb. Law 
of Ev. perLofft 
101 . 


Fine severs 
joint-tenancy. 
Jon. 55. 


IN ejectment on a trial at bar, the statute of limitations 
was insisted on, and tiiese points were, ruled per Cur. 

1st, That the possession of one joint-tenant is the pos¬ 
session of the other, so far as to prevent the statute of lim¬ 
itations («). 

2dly, That a claim or entry to prevent the statute of 
limitations must he upon the land, unless there lie some 
special reason to the contrary. 

3dl}', If one makes an answer in Chancery which is pre¬ 
judicial to his estate, it may be given in evidence against 
him, but not against his alienee. 

4thly, That a recital of a lease in a deed of release is 
good evidence of such lease against the releasor, and those 
that claim under him; hut as to others it is not,'without 
proving there was such a deed, and it was lost and de¬ 
stroyed. 

5thly, If one joint-tenant levies a fine, it severs the 
jointure, hut does not amount to an ouster of his com¬ 


panion. 

(a) So of tenants in common, Pair- Bl. 090. Vide Doe v. Pxpsser, Cowp. 
claim v. Shackleton, 5 Bur. 2604. 2 217, cited post 423. 


20. DOMINA REGINA v. MACKARTNEY & ALn. 
[Mich. 2 Ann. B. R.j 

8. C 6 Mod. INDICTMENT for a cheat done to J. S., by impo- 
h?g cheated, be " u P on quantity of beer mixed with Vinegar 

may be a witness and grounds of coffee, for Port wine; one of the de- 
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fondants pretending to be a broker, and the other a Portu- to prove the fact 
gueze merchant, for the better carrying on of the cheat, ^enc Fm-mw 
El per Holt, C. J., J. S. was allowed to be a witness to Ante, pi. 12 . 
prove the fact upon the trial, for in such private transac- |^ r 12 ® K( ? b Sid ‘ 
tions nobody else can be a witness of the circumstances of 572. Haiti. 331 . 
the fact, but he that suffers (a). 1 V u‘iLf 9 ’ 8 ;. 

1 v ' Holt 300. 2 Ld. 

Raym. 1179 4 Bur. 2261. 

(o) Vide note to Hex v. Whiting, ante, pi. 12. 


21. TILLEY’S CASE. 

[Mich. 2 Ann. C. 15. 2 Ld. Raym. 1008. S. C.] 

ON a trial at bar in C. B. this point arose, viz. Deposi- Depositions in 
tions had been taken in Chancery in perpehurm rei memo- m'mminm.'m 
riam , and it happened afterwards that the inheritance of 1101 rvkiri.ee in 
the same land descended to the person who was sworn as thtTwhm-wS* 
a witness, and he was now a party to the suit in eject- •«*. Ante 276. 
ment; and the question was, Whether these depositions sh^Ma^str* 5 ' 
.could be read in the cause? Trevor , C. J. held, that they 920. Barnard, 
ought; for that he was disabled to give evidence by the B - R -348. 
act of God; so that it was in effect the same thing as if he 
were dead. Tracy and Blnicow contra. Hereupon Tracy Vide Lilly’s fir*t 
came into B. R. to ask the opinion of the Court, and the ITsaik! sssf 88 ' 
Court agreed they ought not to be read; for per Holt , C. J. 69i. 5 Mod. 9, 
The only intent of such depositions was to perpetuate tes- 1C3 > 277< 
timony, in case the witnesses died, and they cannot be 
read in any case between other parties till after the death 
of the witness, who is to appear and give his evidence viva 
voce, so long as he lives: Much less can they be read in 
this case, where the witness himself is painty. To which 
Trevor* C. J. agreed (!>). 


(b) Depositions taken fifty years 
tjelore not allowed to be read, without 
some evidence that the witness was 
dead or could not be found, Benson v. 
Olive, 2 Str. 920. But where a witness 
has been slight for anti could* not be 
found, or wL - subpoenaed and fell sick 
by the way, .iis depositions may be 
iKpd, Bull. JV*. P. 239. In Baker v. 


Ld. Fairfax, 1 Str. 101. on an issue 
out of Chancery, the depositions of a 
witness, who became interested after 
they were taken, were not allowed to 
be read, but the depositions were, un¬ 
der similar circumstances, admitted 
in Chancery in Goss v. Tracy, 1 F. 
Bms.287. VideCallow v Mime, 2 Pern- 
472. Haws, v. Hand 2 Aik. 615. 
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Evidence in tut 
action for run- 
nine; over the 
plaintiff B harge 
with his ship. 
Ante 283. Holt 
75G. S. C. Bull. 
N. P. 5289. 

2 Str. 1083. 

4 T. K. 589. 
Declaration must 
set forth the 
goods injured. 

4 Bur. $455. 

3 Co. 38. 2 Str. 
637. 2Ld. 

Ray in. 1410. 
Vide also 3 Wils. 
292. 


22 . MART VIS r. HENDRICKSON. 

[Hill. 2 Ann. Coram Holt, C. J. At nisi prius, at Guildliaii. 

2 Ld. Raym. 1007. S. C.j 

IN an action o;i the ease for managing tin defendant'- 
shipAO negligently, that it ran over the plaintilPs barge, 
the declaration set forth that he was possessed of the said 
barge, laden with divers goods and merchandizes: And. 
,1st, Holt , C. J. would not sutler the pilot to be a witness, 
because he was answerable, if faulty in steering, to the 
master. 2dly, He would not suffer any damagr? t?i be re¬ 
covered for the goods, because not set forth particularly, 
saying, they ought to be set forth specially, a« where an 
action is brought for burning his house: So in case for 
words, per quod, she lost her marriage with J. S. alias 
personis , he said he would not suffer them to give in evi¬ 
dence a loss of marriage with any body but J. .S. 


23. ANONYMOUS. 

[Mich. 3 Ann. B. R.] 

Counterpart ii PER Holt, C. J. In a case in my Lord Hales time, be- 
t ween Combe and Mayo , a counterpart of an ancient deed 
ease of a fine, was admitted as evidence of the deed, and the special ver- 
Cases 225 < ^ ct was drawn up as finding the deed with a proul patet 
2 Salk. 69o! by the counterpart, which he said was done to preserve the 
Far. 129.3 Keb. precedents; and now by all the Court, the counterpart of 
SLC. H i2 vlnl a deed, without other circumstances, is not sufficient evi- 
104. denee, unless in case of a fine, in which case a counterpart 

is good evidence of itself (a). 

(a) Per ltd. Hardwicke, 2 Aik. 71. forthcoming, then a copy may be ad- 
the rule of evidence is, that the best mitted ; and even if there should be 
evidence the circumstances of the case no copy, there may be parol evidence 
will allow must be given. If an ori- of the deed, and the manner of its 
ginal deed is lost, the counterpart may being lost. Vide Ambler 247. 
be read; and if there is no counterpart 


24. WATSON r. SPARKS. 

[Mich. 5 Ann. B. R.] 

In trespass on not IN trespass quurc clausum fregit , not guilty was plead* 
Endm^euuiot e< ^’ an< ^ on d e f en< l an t gave evidence, that it was 

give evidence In a highway. El per Cur.t It is a special justification, 

tNota. In the case of the Duchess of Marlborough v. Grey, Nbvember 
27,1728.; upon a motion for a new trial, (where such evidence had been 
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und ought not to be allowed to be given in evidence on the that the place 
general issue. Holt, C. J. said, Incase for disturbing the 2 R 0 U. Abi\682. 
plaintiff’ of his common, upon not guilty pleaded, he had E. 1 , 2 . Co. Lit. 
ktiown the defendant permitted to give in evidence, that 53- *- 283 - i *- 
he had a right to common there; but he never thought it 
right, and never allowed it. 

allowed in trespass) this case of Watson v. Sparks was much relied upon by the 
plaintiff; but it was observed by the Court, and those w ho had notes of this 
case, that it was not per Curiam, but only a saying of C. J. Holt, and the con¬ 
stant practice in the circuits has been to admit this evidence Vn the general 
issue *—Note to the 5th edition. 


25. CHARNOCK’S CASE. 

CHARNOCK was indicted, for that he the 10th of 
February , 9 Will. 3., diversis aliis diebus victims tam an- 
tea quam postca , in the parish of St. Clement Danes , did 
traitorously conspire to kill the king. Et per Holt, C. J. 
Evidence may be given of a treasonable conspiracy, frc. at 
•any time before or after the time alleged in the indict¬ 
ment^ 

1st, Because it is only a circumstance, and of form: 
Some day must be alleged, but it is not material. 

2dly, The indictment lays it to be at divers days and 
times, as well before as after, and thereby comprehends 
what was done last year, as well as this; and as the evi¬ 
dence may be of matters before that time, so it may be of 
matters also at any time after the time specified in the in¬ 
dictment, provided it be not after the time the indictment 
was found; neither is the evidence tied to the place; 
for it may be of any place, provided it be not out of the 
county; and so it is of all criminal cases. Vide Chamock's 
Trial,/). 19.4<v. 
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On indictment, 
evidence may be 
of the fact done 
at any time, not 
after the indict¬ 
ment, and at any 
place in that 
county. 3 Salk. 
81. S. C. Holt 
133,301,681. 
Post 631. 3 Inst. 
230. Kelynge 
16. 4 St. Tr. 9. 
9 S. T. 587. 
Foster C. L.7,8. 
Co. Lit. 303. a. 

5 Co. 120, 121. 
Long's case. 

2 Hale 163. 

2 Hawk. c. 25. 
sect. 35. et seq. 
ch. 46. sect. 33, 
34. Doug. 791. 
(760.) 


26. WRIGHT r. SHARP. 

[Pasch. 7 Ann. B. R.] 

A Corporation-book was offered in evidence at the assizes Bill of excep- 
-*>■ prove a member of the corporation not in possession, l^rdemTatUie 
and refused. No bill of exceptions was then tendered, trial. Mod. c»- 
nor were the exceptions reduced to writing; so the trial njb. 

proceeded, and a verdict was given for the plaintiff. Next 21 ! N. Uej>. ’ 
term the Court was moved fora bill of exceptions, anefit ' Sh 

was stirred and debated in court. It was urged, that the T°Kavm. 405 . 
law requires quod propondt cxceptionem suurn, and no time is Bull. Ni. Pri. 
appointed for the reducing it into writing, and the parly 
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Deceit of the 
factor beyond 
■ea, evidence to 
charge the mer¬ 
chant in an ac¬ 
tion of deceit. 
Brook action 
aurle Case,pi. 8. 
con. Ante 27s i. 
Holt 462. S. C. 

1 Itol. 95. 

2 Cm. 471. 

Str. 653. 3 Atk. 
*7. 1T.R.12. 


is not grieved till a verdict be given against him; and the 
same memory that serves the judges for a new trial will 
serve for bills of exceptions. Vide 2 Inst. 437. K. B. 21. 
540. b. Vet. Intr. 96, 136. Raymond 405. Brown!. Red. 
433. 2 Lev. 236. Slat. JVest. 2. c. 31. On the other side 

it was said, that this practice would prove a great difficulty 
to judges, and delay of justice; that the precedents and 
entries suppose the exception to be written down upon its 
being disallowed, and the statute ought to be construed so 
as to prevent inconvenience; besides the words of the act 
are in the present tense, and so is the writ formed on the 
act. Holt, C. J. If this practice should prevnil ^t hejurtgc 
would be in a strange condition: He forgets the excep¬ 
tion, and refuses to sign the bill, so an action must be 
brought: You should have insisted on your exception at 
the trial: You waive it if you acquiesce, and shall not re- 
sortr back to your exception after a verdict against you, 
when perhaps, if you had stood upon your exception, the 
party had other evidence, and nqpd not have put the cause 
on this point: The statute indeed appoints no time, but 
the nature and reason of the thing requires the exception 
should be reduced to writing when taken and disallowed, 
like a special verdict, or a demurrer to evidence; not that 
they need be drawn up in form; but the substance must 
be reduced to writing while the thing is transacting, be¬ 
cause it is to become a record: So the motion was denied. 


27. HERN v. NICHOLS. 

[Coram Holt, C.J. Jit nisi prius.] 

IN an action 'bn the case for a deceit, the plaintiff set for*h, 

that he bought several parcels of silk for--—silk, 

whereas it was another kind of silk; and that the defend¬ 
ant, well knowing this deceit, sold it him for-silk. 

On trial, upon not guilty, it appeared that there was no 
actual deceit in the defendant who was the merchant, but 
that it was in his factor beyond sea: And the doubt was, 
If this deceit could charge thj merchant? And Holt, C. J. 
was of opinion, that the merchant was answerable for the 
deceit of his factor, though not criminalitcr, yet civililer; 
for seeing somebody must be a loser by this deceit, it is 
more reason that he that employs and puts a trust and con¬ 
fidence in the deceiver should be a loser, than a stranger: 
And upon this opinion the plaintiff had a verdict. 
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28. ANONYMOUS. 

[Coram Holt, C.J. At nisi prius.j 

• IN trover for money the case was upon evidence, that Son took the tk- 
the plaintiff’s son had a general authority from his fa- j^veitTolTand 
ther to receive and pay out his fathers money. The son the wm’i evi- 
toolc a bill for money due to his father, and received it 
without a particular^authority for that purpose, and this h. i Sid. «i. 
receipt was with an intent to embezzle and spend it; buf 
he gave a receipt as for money had to his father’s use, and i l* v . 282. 
this money was given to the defendant. The questions Mod. Cases 291 , 

* O • oa i q | 1 

were, 1st, If the son could be a witness in this case to ’ 
prove the delivery? And, 2tlly, Whether the father could 
maintain an action of trover? /fo/t, C. J. was of opinion, 
that the son might be admitted as a good witness, his tes¬ 
timony being corroborated by other circumstances; and 
that tiie action was maintainable for the father, for that 
the general authority that the son had to take his father’s 
■ money, made the receipt of the money to be to his father’s 
•use, and a good discharge of the debt, so as that the father 
could, not avoid the payment, and charge the person that [290] 
paid the money with an action; and then, if the payment 
was a good discharge, it is reason it should be his money, 
and the possession of the son is the possession of the father, 
the son being to this purpose as his father’s servant; and i Vent. 52. 
according to this opinion the plaintiff had a verdict, but * 
he said he was willing to have a case made of it; but the 2 Salk. G55. 
defendant acquiesced in his opinion (a). 

(a) R. acc. Coivp. 198. That an ac- admissible as a witness. In trover 
ti®» lay against a lottery-office-keeper againsta pawnbroker, the servant ero- 
for monfey which he received from a bezzling his master’s goods,and pawn- 
servant who had embezzled it, and ing them, will be admitted to prove 
that the servant (having a release) was the fact. Bull. JV*. P. 290. 


29. BROWN ®. HEDGES. 

QTrin. 7 Ann. B. R.] 

IN trover , upon not guilty pleaded it appeared in evi¬ 
dence, that the defendant was tenant by the courtesy of ^veHn'Mid- * 
lands in .Ireland, and had cut down and sold the trees off diesex .and proof 
the estate, and that the reversion belonged to the plaintiff _"^ re ~ 
aTid two others in coparcenary. Upon a case made for the Moor 466.' Cro. 
opinion of the Court, it was resolved, 1st, That in local ^ ,z 1 s |j‘ od 1 ^ 
action#, as in trespass quxtre clausum, fregit , the plaintiff 4Mod.i76. 
cannot prove a trespass hut where he lays it, nor lay it in Carth. 848. 
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276 any °^ er piace than where it is; but it is otherwise in ac- 

Cro. ei. 667. tions transitory, as trover: Ergo , here he may lay the cori- 

Sm^Di 282 b ’ vers * on here, and prove it in Ireland. Vide Style 331. 2dly, 
Action,'^. 12 . One joint-tenant or tenant in common, or parcener, can- 
Onejoint-tc- not bring 1 rover against another, because the possession 
bring trover nn<>t of one is the possession of both; if he does, it is good evi- 
agninitMs com* dence upon not guilty: But if one joint-tenant brings tro- 
ver a g a i nst a stranger, in that case the defendant may plead 
gerund it is it in abatement, but cannot take advantage of it in evi- 
ooiypieaditMe Hence. 2 Lev. 113. Cro. El. 544 . 

m abateme.i:. ' 

Skin. 12, 1 SO. 4 Mod. 181. Com. Dig. Abatement E. vo!. 1. 3d edit. pa. 16. 1 1. R. 658. 
Cowp. 650. 


Sentence of the 
Spiritual Court 
In a cause within 
their Jurisdic¬ 
tion, is conclu¬ 
sive evidence in 
the point tried; 
otherwise of a 
collateral matter. 
2 Wilson 25, 
124,125,127, 
128,129. 

2 Mod. 231. 

3 Bro. P. C. 
358. Harg. Law 
Tracts, 441. 
Harg. St. IV. 
vol. 11. p. 262. 
Bull. N. P. 244. 
8 tr. 961. Rep. 
T. R. Temp. 
Hard. 18. 
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1 Vez. 159. 
Cowp. 315. 

3 T. K. 639. 
Com. Dig. Evid. 
C. 1.4th vol. 

3d edit. pa. 95. 
1 U-v. 235, 236. 
I Sid. 359. 
ftaym. 405. 

1 Ki-b. 3 67 . 


30. BLACKHAM’S CASE. 

[Hill. 7 Ann. Coram Holt, C. J. At nisi prius in Middlesex.] 

IN trover upon evidence at a trial before Holt, C. J., at 
the sittings in Middlesex , the case was, The plaintiff* 
proved the goods to be in his possession, and to be taken 
away by the defendant. The defendant shewed that these 
were the goods of Jane Blackham in her life-time, and that 
the defendant had taken out letters of administration toiler, 
and so was entitled to the goods. Upon this the plaintiff* 
proved, that, some few days before her death, she was ac¬ 
tually married to him. And in answer to that it was insist¬ 
ed, that the Spiritual Court had determined the right to be 
in the defendant; for they could not have granted admi¬ 
nistration to the defendant, but upon supposing there was 
no such marriage, and that this sentence being of a matter 
within their jurisdiction, was conclusive, and could not be 
gainsaid in evidence. El per Holt , C. J. A matter which 
has been directly determined by their sentence cannot "be 
gainsaid (a): Their sentence is conclusive in such cases, 
and no evidence shall be admitted to prove the contrary; 
but that is to be intended only in the point directly tried; 
otherwise it is if a collateral matter be collected or infer¬ 
red from their sentence, as in this case, because the admi¬ 
nistration is granted to the defendant, therefore they infer 
that the plaintiff was not the intestate’s husband, as he 
could not have been taken to he, if the point there tried 
had been married or unmarried, and their sentence had 
been, not married. 


(a) J*. acc.7 Bro. P. C. 414. Vide 7 Bro. Par. Co.* 319. 
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31. LADY DOWAGER LINDSEY r. LORD 
LINDSEY. 


[Mich. 8 Ann. B. R .3 

IN ejectment the plaintiff made title by a recovery m 
dower, and produced in evidence the record of the judg¬ 
ment, the habere facias seisinam , &-c. The defendant offer¬ 
ed to prove a term of ninety-nine years subsisting, and 
that prior to this title, but it was disallowed; for if he had 
plcadod this in bar of the writ of dower, yet the plaintiff 
must .have recovered with a ecssct exccutio; and the defend¬ 
ant had a proper time to have pleaded it then, and has 
slipped his opportunity: Also a chattel-interest was at 
common law bound by a recovery in a real action, so that 
the defendant had an (a) intermediate execution, without 
regard to the subsisting term: And though by the statute 
H. 8. a termor may falsify, yet it must be the termor him¬ 
self, and not another for him (6). 


Ejectment; title, 
recovery in 
dow er; defend- 
nut offered to 
prove a term of 
years prior to 
the title of dow¬ 
er, and disal¬ 
lowed. Lut. 733. 
Ante 254, 276. 

1 Leon. 92. 


(a) This should be immediate come 
semble. 

' ( b ) The following is an extract from 
Mr. fyitler’s note to Co. Liit. 208. a. 
“ At common law, if a lease be made 
for a term of years, rendering rent, 
the wife is entitled to her dower of a 
third part of tl’c reversion by metes 
and bounds, and to a third part of the 
rent; and execution will not cease 
during the term. 2dly, If the hus¬ 
band makes a gift in tail, as the rent 
is payable out of, or in respect of, an 
estate of inheritance, the wife will be 
*>:iih>wed of a third part of the rent. 
Sdly, If'the husband makes a lease for 
life rendering rent, the wife is not en¬ 
titled to her dower of the rent, because 
iV is not payable, in this case, out of or 
in respect of, an estate of inheritance. 
4thly, If the husband makes a lease 
tdr years, reserving no rentj then 
judgment will be given for the wife 
with a cesset earecutio during the term. 
This, if the term be of long duration. 


deprives her virtually of her dower. 
5ihly, If a person purchases aR estate 
of inheritance which is in mortgage 
for a term of years, whether he only 
purchases the equity of redemption or 
discharges the mortgage, the wife of 
the vendor will not be entitled to her 
dower in equity. 6thlv, If a person 
disseised in fee, subject to a term of 
years, if the term be in- gross, for se¬ 
curing the. payment of a sum of money, 
the widow, by discharging the money 
secured by it, or paying one third of 
the interest, will be entitled to dower. 
7th ly, ff the term be an outstanding 
satisfied term, she will still be enti¬ 
tled to her dower against the heir. 
Co. Lit. 32. a. Jiro. Jlbr. Dower 44, 
60 , 89. 1 Dot. Mr. 6‘, 8. Dud min v. 
Vandebendy, Shotv.Ca.Par.69. Drown 
v. Gibbs, Prec. Ch. 97. Wray v. Wil¬ 
liams, ibid. 151. Dudley v. Dudley, 
ibid . 201. Banks v. Sutton, 2 P. Wins. 
700. Hill v. Mams, 2 Atlc. 208.” 


32. SAVAGE'S CASE. 

[' Coram Trevor, C. J. At nisi prius.j 

IN assumpsit upon a note for 10/. 15 s. given by the de- Condemnation 
fendant to the plaintiff, and non assumpsit pleaded, upon 
trial the plaintiff produced and proved the note. The de- ment brought 
Salkeld, Vol. I. 48 
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hcfore original, 
is a discharge on 
non Hssuni|isit. 
Vitlr ante ctm- 
tra, 280. pi. C. 
Vide also Ld. 
Rayni. 180, 727. 
El. 834. 3 WiU. 
297. 


icndant in discharge of himself produced the record of a 
foreign attachment, wherein the said debt was attached by 
the citv-process for the satisfaction of a debt demanded 
there of the plaintiff, and was there condemned: And it 
was ruled by Trevor , C. J. that this was a good discharge; 
but that if the plain till' in this action could have shewed 
the original, wherein he declared, to he precedent to that- 
attachment, so that it had appeared that this Court teas 
possessed of an action for the demand of this debt before 
it was attached, then should the plaintiff have recovered 
his debt notwithstanding such evidence; but the declara¬ 
tion in the record here was betwixt tiie time oD.he attach¬ 
ment and of the condemnation. 


[ 292 ] 


Where thcplain- 
tifl" goes upon tlio 
credit of both 
partners, the act 
of one is evi¬ 
dence against 
the other, unless 
he shews a dis¬ 
claimer. 5 Lev. 
358, 359. 

3 Moth 322. 
Palm. 283, 284. 
CJro. Jac. 411. 
Hr. Joinder in 
Action 47. L:.t. 
62. 


33. 


LAYF1ELD & AL. 


[ Coram Holt, C. J. M nisi prius .3 

IN an action on the case for money had and received to 
the plaintiff's use, it appeared upon evidence, that Lay- 
field and the other defendants were bankers and partners, 
and that the plaintiff had given Lay field 2Os., for which he 
received a ticket in the double exchange lottery, and Lay- 
field undertook to pay what benefit should happen there¬ 
upon : That the ticket came up a 40/. benefit, and for that 
money the action was brought; and it was objected for the 
defendants, that the action was brought against Layfield 
and his partners, and it did not appear that any had un¬ 
dertaken to be trustees in the lottery but Layfield. , and 
therefore he only ought to be charged, and not his part¬ 
ners: to which Hull , Chief Justice, answered, That it ap¬ 
peared they wfre partners in their trade, and goldsmiths, 
and the adventurers pul their money 111 upon the credit of 
several goldsmiths that had undertaken to pay the benefits, 
and it should be presumed the act of Layfield was the act 
of the other, and should bind them, unless they could shew 
a disclaimer, and a refusal to be concerned in it; and ac¬ 
cordingly the plaintiff had a verdict for forty pounds (a). 

Vide plus, Title Witnesses. 


(a) A dormant partner is univer¬ 
sally allowed to be answerable on all 
contracts relative to the partnership 
account. In order to constitute a co¬ 
partnership, there must, be joint con¬ 
cern both in buying and selling. Where 
a partner on retiring from trade was 
to let a sum of money remain in 
the hands of the other partner for 
seven years, and to receive legal in¬ 


terest, and also an annuity of 200 /.; 
it was deemed no copartnership; and 
the party withdrawing was not liable 
to debt afterwards contracted. Grace 
v. Smith, 2 Bl. 998. But ilrwas rul¬ 
ed otherwise, where a partner on re¬ 
tiring was to leave a sum of money 
at legal interest, and to receive an 
annuity for six years if the othar part¬ 
ner so long lived, as in lieu of the 
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f irofits of the trade, and was to have 
iberty to inspect in the books. Iilu;v- 
ham v. Pell, cited ibid. Where a 
tooker was employed to buy tea for 
several persons, and bought a large 
lot from fhe East India Company, to 
be afterwards divided amongst himself 
'and toe others; and received a war¬ 
rant for delivery of the tea, which 
he pledged for a sum of money that 
he borrowed; the other purchasers 
were.sMjndged not liable to an action 
for tlie a iiinngy so borrowed. Jlonre v. 
Dawes, Dong. 371. So where one 
person was to buy a quantity of goods, 
and let others have a certain propor¬ 
tion of the purchase, they were not 
answerable as partners, though in 
makingsome purchases, they came for¬ 
ward as having a joint concern. Coope 
v. Eyre and others, II. HI. 57. So 
where several persons agreed to make 
an outfit, and each adventurer was to 
purchase a quantity of goods and bring 


it into the common stock ; the price of 
a parcel of goods so bought was held 
an individual debt, which could not 
be recovered from the other adven¬ 
turers. Saville v. llobertson, 4 T. 22. 
720. 

Vide Pink ney v. Hall, ante 126.— 
Jl. and />’. being partners, A. received 
money in the shop of C., and gave a 
note for it signed by himself ana part¬ 
ner; the partners being dead, both their 
executors were held liable. Lanev. 
Williams, 2 Vern. 277. 292. 1 Eq. Ca. 
Alt 370. The true criterion whether 
the act of one partner makes the oth¬ 
ers responsible, seems to be. Whether 
the act was or was not done according 
to the usual course of business? That 
point was admitted in a cause in the 
sittings after Jllichaelmas 1792. 

Each partner has a power singly to 
dispose of the whole of the partnership 
effects. Fo.v v. Hanbury, Cowp. 44 5. 
Vide 2 Pro. P. C. 323. 
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1. KING r. FOWLER. 


[Mich. 12 Will. 3. B. It 


1 Ld. Raym. 618. S. C. 
S. C.] 


12 Mod. 418. 


ON a habeas corpus the return was, that Foioler was ta¬ 
ken and in custody by a writ of excommunicato capiendo , 
and the excommunication was in the writ recited to be 
pro quihusdam caasis subtractionis decimarum sire aliorum ju- 
rium eeclcsiasticoram; and because this return w r as incer- 
tak^ lb.cjRpurt was moved that he might be discharged; 
and the question was, Whether this return was incertain, 
and whether that inccrtainty would vitiate the writ, Ss«t? 
And the Court resolved, 

1st? That the return'was uncertain; for that the alia 
jura might be such matters as were out of their jurisdic¬ 
tion, and they ought to shew the matter was within their 


Vide 350.ex¬ 
communicato 
capiendo pro 
quibusdam caa¬ 
sis subtraction, 
decimarum sive 
at. jur. ecclesiast. 
quashed tor in- 
certainty. Far. 
57. 5 Co. SO. 
SI. Strange, and 
Uep. B. R. 
Temp. Hard, 
ubi infra. 
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Jac. 566, 567. 

2 Atk. 498. 
Com. Dig. Es- 
com. 11. 3. 3d. 
ed. vol. 4. pa. 
108. Str.43, 
76. 


jurisdiction; for of that the King’s Courts arc to be judges 
and not they themselves. 

C “l££!r b *h 2 dly, The cause of excommunication must he set forth 
tntdneethe™ 6 in the writ. At common law the writ dc excommunicato 
stet. s Eli*. 2 capiendo was always general pro conlumacia , not containing 
8 n M«i 6< 89 ?Cro. a special cause: and the writ was returnabre in Chancery, 
and founded on a significavit or certificate of the bishop,, 
which certificate set forth the cause before, and the party 
could not be discharged but In supersedeas in Chancery, 
if the cause were insufficient: But now the cause must be 
set forth in the writ dc excommunicato capiaulo itself, be¬ 
cause by the stat. 5 Eli:, the writ is made returnable in 
this court, which could be to no purpose, if the cause 
were not to be set forth in the writ, and this Court judge 
of that cause. 

Cro. Jar. 212 . 3dJy, The Court held they might discharge (he parry 
jit. 5. Post. 294. upon the insufficiency of the return; Before the oth Eli:. 
B. ll. Te/np. there were no discharges in this court on excommunicato 
Oio'loVJ 4 Str ' capiendo's, but where a mail was excommunicate pending a 
prohibition: Now the case is altered, for this Court may 
quash the writ of excommunicato capiendo, or award a super- 
sedeas , because this Court arc judges of the cause and have 
it before them, and the party cannot go into Chancery 
for a supersedeas now, because the writ is returnable 
here (a). 

* Accordingly the writ was quashed, aryl this special 
entry made on the ha In as corpus, viz. That the party was 
discharged, because the writ dc. excommunicato capiendo was 

quashed. 

(a) It. acc. S 479. 


Andrews, 220. 

[* 204 ] 


2. DOM IN A REGINA r. HILL. 


[Pas. 13 Will. 3. B. It.] 


Far.5S. Antcnl. 
1. 51). 296. 
p. 5. S. C. Cases 
«. R. 517. 

1 Ld. Rayni. 

618. Vide, the re¬ 
ferences to the 
preceding case. 


In a writ of excommunicato capiendo the recital of the 
significavit was, That he was excommunicated for not pay¬ 
ing the costs in quodam negotio qurrorum educationis sivc 
instructinnis sine nliqua licentiain ea parte prius oL.cnta; and 
the writ was quashed for inccrfuinty, because it might be 
a teaching to fence or dance, and not letters. 
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3. DOMINA REGINA v. THE BISHOP OF ST. 

DAVID’S. 

[Mich. 1 Ann. B. R.] 

• 

THE defendant was taken upon a writ of excommunica- j^taken’ ,J 34 ' 
'to capiendo , and being in custody in Newgate prayed a ha- comraunicato”* 
bens corpus, and was brought into court thereupon, and it 
appeared by the return, that the writ o iexcommunicato capi- but by habeas * 
endo was not yet returnable; and the Court held, 1st* corpus, and that 
That one taken on a writ of excommunicato capiendo can- return oTthe* 
not come into this court but by habeas corpus: t and if he process. Far. 
he brought in before the writ is returnable, he shall not be cases^c is? 
allowed to plead or move to quash the writ (a). Ante m, 115 .' 

2 dly, The writ of excommunicato capiendo recites the £ jy^’ ^^led 
signifienvit , which is in Chancery, but the writ is brought b> stat.sEik? 
into this court, and is inrollcd here before it goes to the lSid - 1M - 
sheriff; which inrolment is to inform the Court, that at the 
return of the excommunicato capiendo , they may award far- 
therprocess, as the case requires. 

3dly, If by the recital of the signifi cavil it appears that 
there was no cause for the writ, the court of King’s Bench 817 . s. c™ 
may f}uash it, and the court of Chancery cannot, though 
the significavit be there (b). 

(a) R, contt. Str. 43. (b) R. acc. S JUk. 479. 

4. DOMINA REGINA v. SANG WAY. 

[Mich. 1 Ann. B. R.] 

THE defendant was dfeommunicated pro quadam causa Fur. 82. 3 D. 
jactitationis maritagii , and taken upon a capias with penalty, 294 P- 7 - s - c - 
and brought up by habeas corpus; and Mr. Cheshire took 
tyro exceptions to the writ: 1st, That this not being one 
of the nine causes mentioned in 5 Eliz. c. 23. no penalty 
ought to have been in the writ. 2dly, That no addition 
was given the defendant: and the Court held, that for any [ 295 ] 
of the nin<? causes mentioned* in the statute there ought to 
go a capias with a penalty, and be an addition in the writ; 
but in other cases no addition was necessary; and though 199 .' Latch. 174 . 
there was a penalty, yet the Court would not discharge 
the party of the process, but discharge the penalty only; 
though tiie fhw was taken to be otherwise heretofore: But 
that for the want of addition in cases where that was ne¬ 
cessary, the party should be discharged upon motion. 
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l. KING % AYLOFF. 


Executor may 
bring error to re¬ 
verse the attain¬ 
der of testator. 

1 Leon. 325. 
Owen 147. 

5 Co. 111. a. 

1 Roll. 912. 
Gndb. 377, 

380. 1 Show. 
13. S.C. 

Comb. 114. 

3 Mod. 72. Holt 
304. Trem. 12. 


[Trin. 1 W. & M. B.R.] 

EXECUTOR brought a writ of error to revefso an 
attainder of high treason of his testator, and ,Holt r C. J. 
doubted whether it lay for the executor; for by reversal 
the blood and the land is restored, which is of no advan¬ 
tage to him, and the goods were forfeited by the convic¬ 
tion of the testator, and not by the attainder: But the 
other three justices against him; for he is privy to the 
judgment, and may have loss thereby. Vide 3 Cro. 225, 
273, 558. 


3 Mod. 276. 
Administrator 
cannot bring 
trover for a 
chattel after his 
consent to the 
defendant’s ha¬ 
ving it, before 
administration 
granted. Q. 
Garth. 103. S. 
C. 3 1). 373. 
p. 3. S. C. Skin, 
274. 3 Salk. 

161. Holt 45. 

[396] 


2. WHITEHALL r. SQUIRE. 

[Pasch. 2 W. &M. B. R.] 

IN an action of (rover by the plaint ill*, as administra¬ 
tor of J. M. for a gelding, on not guilty pleaded the jury 
found a special verdict, viz. That J\I. was possessed of 
the gelding, and put him to the defendant to pasture, and 
died intestate: that, before administration granted, the 
plaintiff desired the defendant to bury J. M. decently, who 
accordingly buried him, and laid out 23/. therein; where¬ 
upon the plaintiff agreed, that the defendant should lmv ' 
the horse in part of satisfaction of funeral charges, and 
for 13/. residue thereof gave him his note; afterwards the 
plaintifT took out administration, and now brought trover 
for the horse; and Holt , C. J. was of opinion, tlvit the ac¬ 
tion well lay; for that the defendant was a tort executor, 
and the plaintiff’s consent, when he had nothing to do, 
would not alter the case: foi if he had then released, yet 
he might have taken administration, and brought an action 
afterwards; but Dolbcn and Eyre, Justices, contra , and the 
defendant had judgment. 
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3. SHELLY’S CASE. 


[Trin. 5 W. & M. B. R.] 

J4N an a chon upon the ease against an executor, upon plene Evidence upon 
ar/minis/razit pleaded, three points were declared per p|ene adminis- 
Jlo/t, C. J. 1st, That the plaintiff must prove his debt, show.8j.Cro. 
otherwise he shall recover but Id. damages, though there ^315^1.9. 
be assets, for the plea only admits a debt, but not the cro.Ei. 575. 
quantity. 2dly, That all separate debts mentioned in the, T’towd. 543 . __ 
inventbry shall be counted assets in the executor’s hands; g. i. Holt 305 . 
for that is qp much as to say that they may be had for de- s. 6. Comb- 
manding, unless the demand or refusal be proved (a). 342, 

3dlv, That for strictness no funeral expences are allow- 
al.de against a creditor, except for the coffin, ringing the 
hell, parson, cleric, and bearers’ fees, but not for pall or 
ornaments (b). 


(а) If, in the inventory produced, 
the article concerning debts did 
not distinguish between sperate and 
desperate, it would be sufficient to 
charge the executor with the whole, 
primal facie, as assets, and put it up¬ 
on him to prove any of them despe¬ 
rate. Smith and Davis, per Ld. Hard - 
wicke, Bull. J\Tit pri. 140. 

(б) per Ld. Ilarkwicke, Stag v. 
Punter, 3 Atk. 119. “At law, when 
a person dies indebted, the rule is, 
that no more shall be allowed for a 
funeral than is necessary; at first only 
40s., then 5l. at last 10b: but a court 
of equity is not bound dowufby such 
strict rules, especially when a testator 


leaves great sums in legacies, which 
is a reasonable ground for an executor 
to believe, an estate is solvent.” In 
the case cited he allowed 60L, as the 
testator had directed his corpse should 
be buried at a church thirty miles dis¬ 
tant from the place of his death. 

In the case of Offley v. Offley, Free. 
Ch. 27., 600 1. had been laid out in 
Mr. Offley’ s funeral, (whose personal 
estate was insufficient for payment of 
his debts,) which the Court allowed, 
he being a man of great estate and re¬ 
putation in his country, and buried 
there; but this was not come semble 
against Creditors. Vide Bull. JV*. P. 
143. 


4. HARDING ®. SALKILL. 

[Mich. 5 W. &M. B.R.J 

IN debt Against the defendant as executor, the defend¬ 
ant pleaded in bar, that he was administrator; relying 
upon Dyer 305. pi. 61. But the Court held it no plea in 
bar; for if an action be brought against an administrator 
by the name of executor, and judgment had therein, this 
judgment ihdjr be pleaded in bar to another action brought 
•'gainst him as administrator. 

S. C. Comb. 220. Skin. 365. Holtf$06. 


Post pi. 8. Debt 
against executor, 
that he is ad¬ 
ministrator, is 
not in bar but 
abatement. 

2 Lev. 190. 

Styl. 385. 

1 Mod. 239. 

3 D. 384. p. 18. 
Cases B.R. 46. 
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5. NEWTON z>. RICHARDS. 

[Pasch. 6 W. & M. B. R. Rot. 67. 1 Ld. Raym. 3. S. C.] 

4 Mod. 296. SCIRE facias upon a judgment against the testator "as 

^idpnentagainst now sue< ^ a g a ' ns t his executor, who pleaded'p/enc adminis- 
the testator. travit V nidi a bona die impelrationis primi brevis dc scire facias 
stn»vft"wiihout nec un <j uam postca. The plaintiff demurred specially, 
■hewinghow, is and shewed for cause, that the defendant did not shew 
ill on special de- j JO w he had administered, and had judgment: for against 
23 a rc cro. hT a judgment he ought to shew how he administered, but it 
575 . l Laii. had been good upon general demurrer. Vide Mo. 158. 
Isir S C c n * b ‘ A 11 ' 48 - 3 Keblc 258. 2 Kcb. 736. 3 Cro. 575. 

ilolt 45^ " Vide 3 Wins. 117. Office. Ex. c. 9. pa. 138. ed. 1763. 


[ 297 ] 

6. BILLINGHURST r. SPEERMAN. 

[Pas. 7 Will. 3. B. R.] 

i Sid 200 266 IF an executor has a term, and the premises are of less 
In debt for rent, value than the rent reserved thereon, in an action brought 
executor may^ against him in the debet and detinet , he may plead the spe- 
»iufth"tthepre- cial matter, viz. That he has no assets, and that the land 
mixes are of less i s c f l ess value than the rent; and demand judgment if he 
«iueUian the 0U ght not to be charged in the detinet tantum. This Holt, 
271. Vide post C. J. said was his opinion, and that Hale was of the same 
!°Vent 7 209 opinion, and it was but reasonable, because an executor 
210. l Mod. could not wave for the term only; for he must renounce 
a 5 q 18 169 ^ e c ^ ie executorship in tolo or not at all. 

Holt 306. 5 Co. 31. Cro. Eliz. 711. 3 Lev. 74. 


7. WILLIAMS v. CREY. 

[Pas. 7 Will. 3. B. R. Vide this case in title Action site le Case$ 

pi. 2. pag. 12/J 


8. FOOLER v. COOKE. 

[Mich. 7 Will. 3. B. R.] 

Ante 1 4. Post PLAINTIFF brought assumpsit against the defendant 
pi.9. Action a:' executor; defendant petit judicium si ipse ad billam 
prow, respondere debeat quia dicil , That administration was 
administrator? granted to him, in which case he ought to be sued as ad- 
■eed not tnvene ministrator, and not as executor, and concludes petit ju- 
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dictum si ad hi l lam preedict. respondere compel/i debeat , fc?c. that he inter- 
The plaintiff demurred, and it was objected, first. That he ™ ed . d, . e d before 
had not traversed, absque hoc that he administered as ex- ^ranted'^l^c! 
gcutor. 2 Rrownl. 184. Sed non allocatur: For it is better 5 Mod. 136, 145 . 
without a traverse, and the plaintiff's declaration is well Carth. 363. 
confessed and avoided ; for an intermeddling with the R33, 

goods entitles the plaintiff to an action against the defend- jolea v Wolfe, 
ant, and now he has shewed the cause of his intermed- Mich. 17 Geo. 2. 
dlingand upon what account, which, if true, he ought to Vent^ 

be charged accordingly ; it is true, if he intermeddled be- 298 ‘ YelvAls. 
fore administration, he may be charged as executor of hi§ 9 h. 6. 7. 7 H. 
own wrong, but that shall not be intended ; for all acts are 5.13 .1 Mod.239. 
intended ip be rightful till the contrary appears; and if 
the case were so, the plaintiff ought to reply it: A tra- j s an executor, 
verse would be impertinent; for though the declaration must traverse 
supposes an intermeddling, yet it does not suppose how die dying intes- 
nor in what manner; and to deny an intermeddling as ^£^ 27 
executor de son tort , is to traverse that which is not alleged. 5 Hep. 33 . b. 

Et per Holt , C. J. The difference is between suing one as 
executor, as in this case, for then there needs no traverse, 
and suing one as administrator to J. S., for then, if the 
defendant pleads he is an executor, he must go on and 
traverse absque hoc that the said J. S. died intestate ; and 
the reason is, because, unless there was a dying intestate, 
no action can be brought against one as administrator, [ 298 ] 
and to say he was made executor, is by implication only 
an answer to.the dying intestate (</). 2dly, it was object- Ante 173, 211. 
ed, that the bill could not be abated upon the conclusion 
of this plea, which was to the jurisdiction of the court, and Pro P. er c ° nclu ' 
not to the bill; and the Court inclined that every plea nient.^m^Dig 
ought to have its apt conclusion, and that they ought not Abatement, 
to abate the plaintiff’s writ or bill in this case, because I- 12. 1vol. 3d 
the defendant had not p^iyed it. 


because 1 12 . 

ed pi. 90. 


(a) R. acc. Linden v. Bessingham, 
Ctnn. 155. where the plaintiff sued as 
administrator, and the defendant 
pleaded,that the deceased made a 


will, which was proved after admi¬ 
nistration granted, but did not tra¬ 
verse the dying intestate. 


9. POWERS t;. COOS’. 

[Trin. 9 Will. 3 B. R. 1 Ld. Raym. 63. S. C.l 

. . J Carth. 363. 

THE plaintiff brought debt upon an obligation against Bowes v. Cook^ 
.the defendant as executrix of J. S. The defendant ante pi. 8. 
pleaded that y."SL died intestate, and that administra- D^bta^Mte** 
tion was committeoVio her, pet. judicium si ipsa ad bit - ecutorofj S. 

lam preedict, respondeh^ebeat , &?c. Upon this the plp&tiff Plea that J. S. 

Sauceld, Vol. I. 49 
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died intestate, 
and he is admin* 
istrator, he need 
not traverse that 
he intermeddled 
before adminis¬ 
tration granted. 
3 Kulstr. 250. 

S. C. 3D. 414. 
p. 2, 3. 5 Mod. 
136,145. Cases 
B. R. 83. Holt 
307, 556. 


demurred, and insisted that the defendant should have 
traversed, absque hoc that she intermeddled before admi¬ 
nistration committed to her ; for if she did, she made her¬ 
self liable as a tort executrix ; and cited 3 Cro. 566, KIO^ 
102. 3 Leon. 197. Teh. 115. Rrownl. 97. Holt, C.J. 

Cur. Such a traverse had been ill; for such intermed¬ 
dling is not alleged, and the defendant ought not to 
traverse that which the plaintiff doth not allege in his de¬ 
claration (a). 


(a) This seems to be the same case 
as the preceding. It is reported by 
Ijd. Raym. as of M. 7 Will. 3., by the 
name of Von ers v. Cook; and the va¬ 


riance of the plaintifif’s name in pi. 8. 
was a mistake not unlikely to be 
made. 


Pleading - of six 
judgments is a 
confession of as* 
sets for above 
five ; and if the 
replicationtakcs 
issue upon the 
riens ultra a cer¬ 
tain sum, it is ill. 
Post 312. Comb. 
44-1,449 S.C. 
Carth. 429. 
Cases B. R. 153. 
Holt 308. Lill. 
Entr. 158. 

3 I.ev 311,368. 
Ed. lta\ m. 678. 
Com. 205. 


10. ASTON v. SHERMAN. 

[Mich. 9 Will. 3 B. R. 1 Ld. Raym. 263. S. C.J 

DEBT upon a bond against an executor ; the defendant, 
pleaded six several judgments for lOO/. each, and that he 
had not assets ultra 10/. which was bound by them ; the 
plaintiff replied severally as to five of the judgments, that 
were kept on foot by fraud, and prayed judgment for his 
debt and damages in the conclusion of each pica ; and as 
to the sixth he pleaded that the defendant had assets ultra 
the 10/. sufficient, Csfc. Et hoc petit quod inquiratur per 
patriam. Etper Holt , C. J. it w v as adjudged, first. That the 
plaintiff may reply severally as to each, and that it is at 
his election to reply to all, or some, or anv one of the 
judgments set up by the executor. But 2dly, That the 
plaintiff’s replication is wrong i^this, that he pleaded as 
to five judgments per fraudem, and as to the last, that he 
has assets ultra , concluding to the country; for when a 
man pleads six judgments, he confesses assets for above 
five, so that it is an allegation of what is already copfessed," 
and driving him to an unnecessary issue thereupon ; but 
because there are precedents this way, as 1 Sound. 336 
the. plaintiff had leave to dircontinue, and afterwards 
amended on payment of costs (a). 


(a) Vide the pleadings in this case, Lilly's Entries, 1 57. 
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11. DOMINUS REX n. SIR RICHARD RAYNES. 
f^Mich. 10. Will. 3. B. R. S. C. Ld. Raym. 361.] 

A Mandamus issued to grant probate of the will; the 
ordinary returned. That the executor was an absconding 
person, incapax, &V. And this return was held insuffi¬ 
cient ; for that there is a will is admitted, and since the 
testator has thought the executor a proper person to be in¬ 
trusted with his affairs, the ordinary cannot adjudge him 
otherwise upon a disability by the canon law, for that i$ 
not admitted here, but as far as it has been received from 
time immemorial ; per Holt , C. J. and a peremptory 
mandamus was granted. 

857 . Fitz. 125. 1 Bam. B. R. 280. And. 365. 2 Rol. 159. 3 P. Wins. 
1 Bl. Rep. i56. 2 Atk. 126. 


1 Vent. 335. 

S. C. Ante 
36. Ordinary 
cannot refuse 
probate to an ex¬ 
ecutor, because 
incapax. U. If 
non compos? 36. 
Garth. 4 57 
3 Salk. 162, 

233. ■■ lanes 
B. R. 136, 205. 
Holt 310. Str. 
337 . 3 Atk. 566. 


Neither can the ordinary insist upon security from the 
executors ; for the testator has thought him able anti qua¬ 
lified, and he has a temporal right which he cannot sue show. 294. S. 
for before probate ; and there have been no precedents c - Cart,u 45 ‘ ■ 
nor practice of this nature. 


12. WANKFORD v. WANKFORD. 

i^Intr. inC. B, Mich. 11 Will. 3. Rot. 311, 312. & Intr. in 
B. R. Hill. 1 Ann. Rot. 484.] 

IN an action of debt upon two bonds, one for 240/. dated v ;j e 3 ni. Com. 
1 st Nov. 24 Car. 2. and the other for aOO/. dated the 10th ch. 32. 
of January the same year, by Elizabeth Wankford\ widow. Obligor is made 
administratrix with the will annexed of Thomas Shelly , oblicctT'wul ad. 
against Robert WankforcLpon and heir of Robert Wankford ministers some ' 
the ojbligor, by which Solids the obligor bound himscll of the goods, but 
and his heirs, £s?c. The defendant prayed oyer of the 'j°? s ? >r T c 
letters of administration, and therein appeared the will aies." Tile'debt 
.of Thomas Shelly, in which was this clause: And 1 do is extinguished, 
hereby ordain arid make the saif/Robert Wankford my son- mul tin. ailmi- 
in-hvw (who was the obligor \ full and sole executor of this 'nstiMtorcum 
my last will, to pay my debts and legacies; and after the oyer lu . XOCiin | )ave 
of letter^ of administratioft pleaded in bar, that Thomas no action for it 
Shelly the obligee, the 13th of July, 30 Car. 2 . made his ^ *^418 p. 9. 
will, and Robert Wankford, the obligor in the said bonds, ^ f. 

his executor, and afterwards, viz. the 20th of July the q. 38. Holt3 
same year died, after whose death Robert the obligor took Vide Bud. Co. 
upon him-*the -bti^den of the execution of the said will, Vlu^Pai^Ca 
and administered Aivers goods and chattels which were 217 . 
the jestator’s at the Nme ol his death, and afterwards^ehe 
17tn of August 1686, Robert the father made his wiff^and 
made the plaintiff his executrix, and afterwards the same 
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day died, after whose death the plaintiff took upon her the 
burden of the execution of the last-mentioned will, and 
[ 300 ] proved it long before the grant of administration above 
set forth ; the plaintiff replied protestando , That the de-, 
fendant’s plea is insufficient for want of alleging that 
Robert the obligor proved Shelly's will, or that Elizabeth 
the plaintiff proved it, and that it does not traverse or 
deny nisi argumentative, that Shelly died intestate ; pro 
placito she says that Robert the obligor never proved the 
will of Shellu, but died soon after him without proving the 
will; and that it is true, that the plaintiff was made ex¬ 
ecutor of the will of Robert the obligor, and after his 
death proved it, and took upon her the execution thereof; 
and farther says, that before the proving of the will of 
Robert the obligor by her, as aforesaid, or the adminis¬ 
tration of the goods of Shelly to her committed, viz. the 
31st of July 1689, she refused before the ordinary ter 


Co. Lit. 264. b. 
Where several 
are jointly and 
severally bound, 
if the obligee 
makes one of 
“tee obligors his 
executor, either 
sole or jointly 


prove Shelly's will, or to administer as executrix to him, 
whereby Shelly died intestate, and administration of his 
goods and chattels was committed to the plaintiff, and 
that Tho. Shelly left no goods and chattels sufficient adsa- 
tisfaeiend. ejus debita separates denar, summasper ipsum 
dtvrrsis person is debit. b solubiles b* ad hue insolut. existen. 
prater debitumpradict. superiuspetit, ac ei debit. pur b su¬ 
per scripta obligatoria prad’et. To this replication the de¬ 
fendant demurred generally, and the plaintiff joined in de¬ 
murrer, and judgment was given in C. B. for the defendant, 
and the plaintiff brought a writ of error upon that judg¬ 
ment in B. R. and assigned the general errors; and after 
the cause had been several times argued, the Court deliver¬ 
ed their opinions seriatim, that the judgment ought to be 
affirmed: Gould, J. said. That the case was in short. Shelly 
the obligee malf.es his will, and makes Robert Wankford 
the obligor his executor, who di.<.s without proving his 
will, and makes his wife the daughter of Shelly his exe¬ 
cutrix, who proves the will, and also takes administration 
lo Shelly her father with his will annexed, and whether 
this be a release of the bond, was the question: He said 
that if R. TV. had proved the will, then that had been 
clearly a release, for it was agreed, that if the oblige*: 
makes the obligor his executor, and the obligor proves 
the will, it is a release {a) ; but the question is. Whether 
the obligor’s not proving the will, will alter the case ? and 
he said that he thought it did not; £(e put the cases of 
20 E. 4. 17. a. Br. Exec. 114. 21 K4>. 3. 81. Pltrwd. 

184., That if several obligors are bour J jointly ancTse- 


(a) In Carey y.v^oodinge, S Bro. debtor execu'or, is no mareJlkan 
Ch. 110.,it is ruled ab*a settled point parting with the action; anathafthe 
in equity, that the appointment of the debt remains a trust. 
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verally, and the obligee makes one of them his executor, with a stranger, 
it is a release of the debt, and the executor cannot sue 
the other obligor : So if the obligee makes the obligor and th^obligorwe- 
Jf. S. his executors, although the obligor never administers, ver administers, 
yet the action is gone for ever; and although the obligor c [°- Car - 373. 
difes and makes an executor, the other co-executor of the LeoTi^G 4 


[ 801 ] 


Executor is 


first testator who survives, shall not have an action against 
the executor of the obligor; he said that this case was 
stronger ; that it appeared here that though the executor 
had not proved the will, yet he had administered, and by 
that means had put it out of his power to refuse the exe¬ 
cutorship : and that the proving the will was only to signify 
to the spiritual court that there was a will, because in case 
there was none, then there was a dying intestate, and the ^Jjp”ete exe- 
commission of administration belongs to them. He said, cutor before 
that an executor is a complete executor to all purposes probute for all 
but bringing of actions (o), before probate ; that before 
probate he may release an action, may be sued, may alien, tions! l Chan, 
or give away the goods, or otherwise intermeddle with Case* 265. 2jo. 
them; and for this he cited Ploxvd . 280. 5 Co. 28. a. 2 Mod. 

1 Mod. 213.; and he said that this would be the diversity, ^s pfowd 
that if the executor refused the executorship, then he 277 . l itolL 
refused to accept the appointing him executor as a release, Ahr. 917,926. 
and»by consequence the making him executor will have no L ^- *>• 

operation ; but if he does not refuse the executorship, but Temp. Hard.52. 
administers the goods, then that will be a release; and he i Atk. 460. 
cited also the case of Abram versus Cunningham , 2 Lev. 

182. 1 Fen. 303. where it was resolved, That administra¬ 

tion committed where there was a will and an executor, 
though the will was concealed, was void, and that it was 
all one, though the executor of the will, when it did ap¬ 
pear, refused to intermeddle. He said, that if there were 
several executors, and aU died before no|ice of the will; 
yet this making the obtfgor executor would amount to a 
release: That there was no case express in point, viz. 
that it is a release where the executor never proves the 
will, but that it is cited, being put generally without men- 
tioning«whether the will was proved or uot,and that upon 
such a general putting and agreeing it to be a release, it is 
to be concluded that there is no diversity. That where 
the exeefttor does administer, which he appears to have 
done in this case, and by that he has put it out of his power 
to renounce, it will be a release, like the case in 3 Co. 

26. b. A. makes an obligation to B., and delivers to C. to 

the use of B. y it is the deed of A. immediately, but B. c.,to uscof B. 


2 Atk. 2S5. 
Offic. Ex. 33. 
5 Co. 28. 


(a) In 2 Bacon's ity. 413. 4th ed., 
thejflk'Uyi qu. if he may not declare 
generally, making a prijfert of the 
Ietteft testamentary, though he has 


not obtained probate; for if oyer is 
demanded, it cajirtmly stay the suit 
till probate obtained. 



Executors. 


801 


is a deed till B. 
refuses. Dyer 
49. a. Vide 
Thompson v. 
Leach, 2 Salk. 
618. 


[ 302 ] 


may refuse it, and by that the bond will lose its force ; so 
of a gift of goods and chattels, if a deed be delivered to 
the use of the donee, the goods and chattels are in the 
donee immediately before notice or agreement; but the 
donee may refuse, and by that the property and interest 
shall be divested. 

Powys , J. said, that an executor is a complete executor 
as to every intent but bringing of actions before probate, 
so that he mav release a debt due to the testator, assent to 
a legacy, intermeddle with the goods of the testator ; and 
lie cited, besides the books already cited, 36 H. 6. 7. Dij. 
367., and argued from the form of the probate of the 
will; but an administrator cannot act beforer-letters of 
administration granted to him : He said, the executor by 
acting would become liable to the suits of all the credi¬ 
tors of the testator before probate, which P. IV. the ex¬ 
ecutor in the present case had made himself liable to by 
administering the goods of the testator, and therefore ac¬ 
cording to the known •maxim of the law, qui sentit onus 
sentire debet fcs? commodum, that this would amount to a re¬ 
lease of the debt without probate; he cited the case of 
Abram versus Cunningham , and the opinion of 'Ftvtsden 
(which is remembered in the report of that case in 1 Ven. 
303.), which opinion was also cited by Gould , J. in his'ar- 
gument, that though the executor debtor refuses, yet the 
action is gone, and the administrator cannot sue him; 
but he seemed not to rely upon it, but said it differed 
much from this case: That here H. should have a burden, 
such as an executor is put upon, whether he would or 
no ; He said, that the diversity would be where the exe¬ 
cutor did actually refuse before the ordinary, and where 
he did not actually refuse, but only did not intermeddle 
with the administration; in the\Srst case it would be no 
release, but it cannot be otherwise in the second* and 
more clearly so, where the executor did intermeddle with 
the administration, as he did in the present case. 

Powell, J. said, That the case was, the obligee makes 
the obligor his executor, who dies before he proves the 
w ill; and the question is. Whether the debt be extinct, 
or the administrator of the obligee may sue the heir ? Hfc 
cited the case 21 E. 4. 4. If the debtee makes the debtor 


and another his executors, although the debtor neVer ad¬ 
ministers, yet the action is lost for .ever, and said it was 


agreed on all hands, that if the exe<m|pr had proved the 
will, the action had been gone; and that the case 21 
Ed. 4. had been confirmed since by mam, aamSrities, and 
that none of those authorities take aiy, noticed thejwo- 


tne jjro- 

baftK^f the will; and if there wereyl&iy suchTd^gprapit 
could not but have been taken notice of in some of tliem ; 
but the reason that they go upon is that a personal action 
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once suspended by the act of the party, is gone for ever, 
and though in some cases it may be suspended and revive 
again, yet never where that suspension is from the act of the 
jiarty. He said, that some books say the action is gene, 
some say the debt is gone, and some say the debt remains; 
bftt they will be all reconciled by this, that the debt will 
be assets («): He said he could not see how the probate 
of the will altered the case; for the executor has assented 


to the executorship by intermeddling with the goods,and 
the act of the ordinary has no effect; because the ordinary 
has no right in any case where there is an executor, and 
all tfie executor’s right i* under the will, and all that right 
that he hath, he has by the will. He is in possession of Executor may 


all the testator s goods before probate, and mar bring commence an 
trover or detinue ; so he may avow for rent where a rever- f 1 ,' 1 ,' 1 ' ‘ >c . 
sion for years comes to him from his testator: out though declare, y £. 
he may commence an action before probate,yet he cannot 4.47. 
indeed go on with the action; for when he comes to de- 303 J 
clare, he must produce in court the letters testamen- l Uoi. A hr. 
tary (A) ; but now if probate were necessary to make him A - ~- 
an executor, he could not bring the action without pro¬ 
bate, as is evident in the case of an administrator, in which 


case there is no right till administration committed ; for 
till then the administrator cannot bring an action; but in 
the case of an executor, the not proving the will is only 
an impediment to the action ; but the right of action is the 
same before probate as after (c); and the reason why an 
executor cannot go on before probate is lor the enforcing 
of probates, as is said in Hutton 21 ., because upon-pSti- 
bates there are inventories exhibited and other acts done 


by the executor, which are for the benefit of the credi¬ 
tors of the testator. He said, that if administration of the where admiuis- 
goods, &c. of the obligejr was committee^ <6 the obligor, tratiem is com- 
that was but a suspension of the action, and no extin- " 11,te ^ to debtor, 
guishment of the debt; but the reason of that is, because suspended* ° n y 
the commission of administration is not the act of the ob- l sid. 79. vide 


ligee, and so is 8 Co. 136. Sir John Needham's case; he 1 Atk. 460 . 
said, that unless the executor proved the will, he could 
not continue the executorship, and so is Dyer 372. 

That, in such case, administration de bonis non must be 




(a) Vide note to pa. .300, acc. immediately on the death of the tes- 

(ii) An executor cannotbring a bill tator, and the right draws after it a 

of interpleader before probate, Mit- constructive possession. The probate 
thell v. Smart, 3 JltlcTwG., nor a bill is a mere ceremony; but, when pass- 
revivor, CatB^^s Case, 1. P. Wins, etl, the executor does not derive his 
.766. But seJ>aequeri\j)tobate makes title under the probate, but under 
gocra l HumpJifeys v. Hum .- the will; the probate is only evidence 

phr^m^WdC Wrns. 350. . of his*right, anrtfis necessary to en- 

(cjJPer Curiam, Smith v. Mills, able ntlrn to sue, but he may release, 
T. H. 480., an executor has the right dfc. before probate. 
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committed ; but that case was the first case of it; and it 
appears, by the case in 1 Leon- 275. (where debt was 
brought against one as executor in such a case, and the 
defendant pleaded in abatement of the writ, that he was # 
an executor of an executor, and therefore ought to have 
been so sued, and not as an immediate executor ; and the 
plaintiff replied that the first executor died before probate, 
and the writ was awarded to be good.) that there was no 
notice taken amongst the lawyers of that opinion, and in¬ 
deed the opinion seemed to have proceeded rather from a 
compliance with the usage of the spiritual court, than from 
any ground in the reason and nature of the thing; for the 
power the executor has of making an executor.to the first 
testator is by the will of the first testator, and not at all 
from the act of the ordinary, and it is by an implied power 
given to the first executor by the will of the testator, and 
so is Floxvd. 290. a . All the interest of the administrator 


is from the ordinary, but all an executor’s interest is from 
Hob. 10 . Where the testator. He said, that this extinguishment was not 
executor the * wrought by way of actual release, because then the debt 
debt is extin- could not be assets ; but by way of legacy or gift of the 
ffuished, not by debt by the will; and where that debt, or any part of it, is. 
butle* T^and ex P ress ty devised by the will to pay a legacy, it will be 
it'is assets. ’ and assets to pay such legacy, because the testator did not in- 
lCltan. Cas. 242. tend to extinguish the whole debt, and so is the case in 
Teh. 160. but where there is no such special devise, the 
debt shall be extinguished notwithstanding any other lega¬ 
cies. In 1 Ro. 920, 921, it is given as the reason why the 
£ 304,3 detRrTemains assets in the hands of the executor, and that 
it is extinct only by the will. A man cannot in strictness 
make a release by will (a), but the debt will be extin- 
If obligee is guished in such case with the diversity before taken : He 
made executor said, that thePfc would be a grea^diversity where the obli- 
tbcrc^isiiotTs^ S ee made the obligor executor, «and where the obligor 


sets, he may sue made the obligee his executor (6) ; for in the last case the 
the heir. debt is not extinct, but only upon supposal that the execu- 

Jon. 345. tor has assets, which lie may retain to pay himself; for 

though the obligee may give the obligor the debt, yet that 


(а) Where a testator-gives a debt 
or forgives a debt, it is a testamen¬ 
tary act, and will not be good against 
creditors, but against executors it 
way. And though it cannot operate 
as a release at law, equity will carry 
it that length. Sibthorp v. Moscon, 3 
Jitk. 580. 

(б) In flssumpsiiagainst an execu¬ 
tor, the defendant pv?aded, that the 
plaintiff was appointed co-exfecutor 
with him. The plaintiff replied, that 


he had never accepted the appoint¬ 
ment, oi administered. The replica¬ 
tion on demurrer was held good ; 
and Lord Kenyon said, that the pro¬ 
position, that if d. owe B. a sum of 
money, and Pilose to make him his 
executor, though B. wifj^not act, h ; s 
legal remedy extinguished, is a. 
proposition to«t mons IMfe to jg||Qit 
of any argument. v. 

Shaw, 3 T. R. 557 . 
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will not hold vice versa, but in case of failure of assets the 
executor may sue the heir: Indeed where the executor 
has assets, the debt is gone, but that is because he may 
regain and pay himself, and so is 12 H. 4. 21. Plmo. 185. 
b. JBut if he has no assets, the action is never so much 
as suspended, for the executor may sue the heir at the 
very day, and so it is not within the rule of a personal 
action once suspended, <$rc. lie said, that there had 
been an objection made from the form of the letters of 
administration in this case; that the Court does indeed, 
take iTolice of the forms used in the spiritual court, and 
where ther^ is no probate of the will (as in this case) 
they grant an immediate administration, and not an ad¬ 
ministration dc bonis non administratis ; which is done Where executor 
where the executor has actually administered the goods d «-s not having 
ot the testator: but this iorm lias not been constant, and ecclesiastical 
administrations dr bonis non administratis by the executor 
have been granted in the former case, and so it was done ,"i,'^strain, 
in the case of IJrt/drn and Wolfe, Palm. 158. 2 Cro. 614. and not de boni* 
Hull. 30. lie said, that if the making the obligor exe- HOn > & ‘ 1- 
'culor did extinguish the debt by way of release, then it 
drould work nolens volens: But if it took effect as a legacy, 
then the obligor refusing the executorship does also lose 
the benefit of what he would have had by being executor, 
and consequently the debt will not be extinguished (o): 

But he said h(xw r ould not determine that point, because it 
appeared upon the pleading, that the executor admini¬ 
stered goods of the testator, which is an agreenjent toi&e 
executorship, and so strong an one that he could not 
tenvards refuse it; and so the want of probate would not 
alter tiie case. 

Holt, C. J. The pleadings in this case areCpcrplexcd; 
but upon the whole matter the case is btft tliis, viz. R. W. 
is bound to S. »S., who makes R. W. his executor, and 
dies; R. W. administers several goods, but dies before 
probate; the plaintilF takes administration to S. S., and 
brings an‘action on the bond against the heir of R. W.; 
and the question is, the obligee$having made the obligor 
executor, and he having administered some of the goods, 
though not’proved the will,* Whether that will amount 
to a release? and 1 agrqe it is a good release as this case 
stands. 

There have three^jpjly.ections occurred, which render £ 305 ^ * 
this point considerable. 

ggvgjfacies persons by They are not entitled without proving 
the his svery good the will, or acting up*er it. Read T. 

frietic^SiiflCTn a further part of the Devayntg^ 8 Hr. Ofu 95. 
will desited them to act as executors. 

Salkfld, Vol. I. 50 
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Where the same 
hand is to re¬ 
ceive, and ought 
to pay, it nan 
extinguishment. 


Executors of one 
of the obligors 
having no assets, 
made executor to 
obligee, it is no 
extinguishment. 
Hob. 10. Hutt. 
128. 2 Keb. 73. 

3 Keb. 116. 

Jon. 345. Cro. 
Car. 372. 


[SOB] 


1st, That when a will is made, and H. executor thereof, 
if the executor docs administer, but dies before probate 
of the will, an immediate administration is committed; 
whereas, if the will had been proved, the administratidn 
must be de bonis non administrat by the executor. . , 

2dly, That the constant course of the spiritual court 
is, where the executor dies before probate, to make the 
ground and foundation of their granting administration 
to be, because the executor died ante onus extentionis les- 
lamcnti super se susccptum. 

3dly, That though the executor was administrator, yet 
if he dies before probate, his executor camu t be executor 
to the first testator. But, notwithstanding These objec¬ 
tions, I hold that the obligee's making the obligor his 
executor is a release in that case, and that for these 
reasons: 


1st, Because by being made executor he is the person that 
is entitled to receive the money due upon the bond before 
probate; and as he is the person that is entitled to receive 
it, he is also the person that is to pay it; and the same hand 
being to receive and pay, that amounts to an extinguish¬ 
ment; the rule does not indeed always hold, but is liable 
to these limitations; 

i 

1st, If the obligor makes the obligee, or the executor of 
the obligee, his executor, this alone is no extinguishment 
though there be the same hand to receive and pay; but if 
the executor has assets of the obligor, it is an extinguish¬ 
ment, because it is then within the rule, that the person 
who is to receive the money, is the person who ought to 
pay it; but if he has no assets, then he is not the person 
that ought to pay, though he is the person that is to re¬ 
ceive it; and to that purpose^ the case of 11 H. 4. 83., 
and the case of -Dorchester x.n&bb, 1 Cro. 372. 1 Jo. 345. 
Where the obligee makes the executor of one of the obli¬ 
gors his executor, who has no assets, this is no discharge 
of the debt; because, though this executor, as executor of 
the obligee, is the person to receive, yet having, no assets 
of the obligor, he is not the person who ought to pay; 
But if the executor of the obligee, is made executor lo-one 
of the obligors, and has assets of the obligor,“the debt is 
extinct, and the executor cannot sue the other obligor, for 
the having assets amounts to payment. And the same 
point was again resolved. Hill. 24;. J: 25 Car. 2. B. R., 
in the case of Locke and Crosse, where the obligee was made 
executor to one of the obligors, and i np etion by him- 
against the other, where the matter/was pjjlgled, tha pica 
wfc^held to be naught, because he did ndP&jnflp^hat 
valuethe assets were that he administered; blnMre de¬ 
fendant had shewn that he administered goods to the value 
of the debt in demand, it had been a good plea. 
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2dly, Suppose the obligor takes administration to the Admini^fcon 
obligee, in that case the same person has a right to receive obngon |Fko 1. 
t^e money, and is to pay it, and yet that will be no extin- Abr. 934^. 2. ’ 
guishment, and so is 8 Co. 136., Sir John Needham's case; 1 90 kc. 

but. thereason of the diversity is, because the administra- Vide 2 Bi.Rep. 
tion is madi&'such by act of law, but the executor by the 386 ‘ *Atk.4ee. 
act of the testator, and for that reason it is no extinguish¬ 
ment; but if the administrator, having no assets, pays a 
debt of the intestate to the value of the bond, out of his 
own money, that will be a release; though I do not know, 
that it has ever been adjudged so. 

3dly, If t|je executrix of the obligee takes the obligor to Obligee taking 
husband, that is no extinguishment of the debt, and so is ban^anex- 
the case of Crossman and Read. Co. Lit. 264. 1 Leon. 320. tinguishmentj 
.Moor 236. But if the obligee herself lakes the obligor to ecutrixTfthe"** 
husband, that is an extinguishment of the debt, because it obligee. Post326. 
would be a vain thing for the husband to pay the wife Lit ' b ‘ 
money in her own right; but he may pay money to her as 
executrix, because, if she lays the money so paid to her by 
itself, the administrator dc bonis non of her testator (if she 
dies intestate) shall have that money as well as any other 
‘goods that were her testator’s; for if the goods of the tes¬ 
tator* remain in specie, they shall go to his administrator 
de bonis non, because in that case it is notorious which were 
the goods of the testator, and they are distinguishable; 
and there is the same reason where money is kept by itself, 
and the husband permits it so to be; but if the husband 
seizes it, it will be his, and will be a devastavit (a). In case husband* 
of a feme covert made executor, the husband has a great converts gooda 
power: He may administer arid bind her though she re- or money, they 
fuses, and may release the debts of ihe testator (6); so is 
33 H. 6. 31. But the wifo cannot do any t^ing to the pre- 4 T. R. 6i7. 
judice*of the husband without his consent. 

My second reason is, That when the obligee makes the 
obligor his executor, though it is a discharge of the action, debt is uieu. 
yet the debt is assets, and the making him executor does 
not arnoifnl to a legacy, but to payment and a release. If H. 
be bound to J. S. in a bond of 100 and then J. S. makes 
//."his executor, H. has actually received so much money, 
and is ans*werable for it, aiAi if he does not administer so 
much, it is a devastavit. 

3dly, By administering, the executor has accepted of JJ^d/before** 
and taken upon him the whole administration, and is a probate. • 


* “(a) The husttihu commits a devas- 
tari&and becomes a bankrupt, the wife 
is aB&mverable. JBenyon v. Collins, 
2 323. 

(b) The husband of a feme adminis¬ 


tratrix may surrender or dispose of a 
term which she has in that right.— 
Thrustout v. Coppin, 9 Bl . Rep. 801. 
3 Wils. 9.77. ' . 
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I). 9 
Co.. 

2 Bl?..., 

Hut. 31. 

3 I «evS58. 

1 V^R 3/0. 
Skin. 23. 

1 Rol..9ir. 

3 I*. Wins. 349. 
Coro. Dig. Ad¬ 
ministration, B. 
9.1 veil. 3d edit, 
pa. 340. 


WUr' r-' vrrnl 
extent in's are, 
and one on'i re¬ 
fuses, the refusal 
jx void. Ante 3. 


complete execuior. He is before, probale entitled to re¬ 
ceive all debts due to the testator, and all payments made 
to him are good, and shall not be defeated, though he dies 
and never proves the will. All the testator’s goods are 
actually in his possession, though at what distance soe.er, 
and he may maintain trover for them; and as he may main¬ 
tain a possessory action, so he may avow for rent where 
a reversion of a lerm comes to him; and for such rent as 
has accrued after the death of the testator, he may avow 
before probate, because the reversion is vested in him by 
the will; but for such arrears as accrued due in the testa¬ 
tor’s life-time, he cannot avow without probate: He may 
bring an action of debt for a debt due to the testator before 
probate, so that though the teste of the original appears 
to be before the probate, yet it is well; so is 1 Ro. 917. 
Now the executor having all these advantages before pro¬ 
bate, and the Jaw taking notice of him, and he having ac¬ 
tually administered, which is such an acceptance of the 
executorship that he cannot refuse it afterwards, this is a 
release. Indeed if he had not administered, but had re¬ 
fused in the ecclesiastical court to be executor, that ma¬ 
king him executor had not been a release; for you shall no 
more force a man to accept of a release against his will, 
than of a deed of grant; and the subsequent refusal makes 
the deed void rib initio ; as if a deed of release were deliv¬ 
ered to II. to the use of the obligor, if the obligor refuses 
to accept it, it is not the deed of the obligee, and he may 
plead non at factum to it. b Co. 119. b. And besides, if 
the obligor were never executor, then was he never the 
person entitled to receive the money, and consequently 
not within the reason of the rule of extinguishment. It is 
said that II., wljo is'made exeetitor, is executor till actual 
refusal, and that was the. resolutfbn of the case of brant 
versus Cunningham; and if so, then his administering in 
this ease having put it out of his power to refuse, he has 
by administering accepted the executorship, which is that 
which makes the, release: I1‘ II. makes his debtor hud J. S. 
his executors; if J. S. administers, though the debtor 
never dues, this is a release; so is 20 E. 4. 17. 21 E. 4'. 3. 
And where //. makes his will ^md several executors, if one 
of them refuses and the rest administer, that makes his 
refusal void, asm the refusing executor may notwithstand¬ 
ing release any debt, b Co. 23. a. And in actions brought 
by them the refusing executor must be named . 9 Co. 97. 
And if the refusing executor survives, lie rruly take the ex¬ 
ecutorship upon him. The case indeed in Dy. 1 $Q. is 
contrary, and holds that the refusing executor mufflomc 
in turn act during the life of the acting executor; but the 
21 E. 4. 23. is contrary to Dyer, and according to the 
preceding position; and in Hardr. 111., Puwlclt versus 
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Fre/ce, it is resolved, that where the refusing executor sur¬ 
vives, administration committed during his life is void. In Pont pi. m. 
rsy Lord Petre's case, which was before a commission of | 

Delegates at Serjeanls-Inn , where the case was, that several 
essJCufora j^ere named in the will, and one refused, and r308*| 

the other acted, and those that acted died, and adminis- ^ 

/ration was committed before any refusal by the surviving 
executor to J. S.; the administration was held to be void, 
because the refusing executor surviving, might, notwith¬ 
standing his former refusal, have taken upon him the ex* 
editorship; and afterwards, on another refusal of the sur¬ 
viving exec/jtor before the ordinary, administration was 
committed to the Lord Pilre, and was held to be good; and 
upon that title he maintained in this court an action of tro¬ 
ver for a jewel. 

If//, makes the obligor and others his executors, and Obligor mule 
the obligor refuses, but the others administer, and the ob- fawi^und'dies** 
ligor dies first, yet the debt is released; and the only rea- before the other* 
son of that must be, that the refusal was void, and the ob- e t } l0 t ue™btia P ” 
ligor might have come in and administered notwithstand- extinguished. 
,ing; for the probate by the other executors is for his be- offic - E *-4*- 
nefit. 

Ndw I come to answer the objections; and as to the 0b j cction »- 
first, That though an executor has administered, yet an 
immediate administration is committed, if he die before 
probate, and dot an administration de bonis turn. 1 answer, 
that the reason of this is, because the administering is an 
act in pais, of which the spiritual court cannot take notice, 
and they must commit administration according as it ap¬ 
pear ; to them judicially, and not according to the fact, and 
yet the acts done by the executor are good. 

As to the second, that the administriftioa in this case is 
grounded upon this, ThUt the executor died ante onus exe- 
cutionis tcslnmcnti super se suscepluni, I answer, that these 
words are to be understood in a limited sense, viz. That 
the executor died ante onus, fyc. de super susccptum in the 
ecc lesiastical court. 

3dly, And which is the most considerable objection, 

That the executor dying in .this case before probate, his 
executor is not executor to the first testator, but admi¬ 
nistration must be granted cum leslamcnto annex' 1 , though he Where executor 
did administer. To this 1 answer, that the executor by aRei’nrtb8w,S- 
ailministering has taken upon him the executorship, and ministration am? 
has put it out of his power to refuse (a). 9 Co. 33. b.. Hen - duriuTy* 

..toes case: And where an executor administers, though life. 

(a) ijf- Read v. Truelove, Jlmbl. 417. ced the executorship, and paid the 
That an executor who administered money to the either executor, whe- 
part of the assets should be charged proved the will, 
with his receipts, though he renoun- 
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Kane c*n prove 
a will but wbo is 
named executor 
therein. 

[ 309 ] 


Palm. 156. 


Where executor 
or administrator 
is charged as as- 
signee, the judg¬ 
ment is de bonis 
propriis. Post, 
pi. 25. 1 Roll. 
Abr. 989. B. 


he refuses afterwards before the ordinary, yet administra¬ 
tion cannot be committed during his life; and if admini¬ 
stration be granted, it is void, and so is 1 Mod. 213., Pap 
ten’s case. Now though the executorship ceases by the 
death of the administering executor in this cases‘yet* he 
being executor by his administering, that has by conse¬ 
quence had its operation of a release already. But then it 
may be said, What is the reason why, the executor dying 
before probate, though after administering, his executor 
shall not be executor to the first testator? Why? It is be¬ 
cause his executor cannot prove the will of the first testa¬ 
tor, and consequently is incapable of recovering his debts, 
and consequently of being his executor: The administer¬ 
ing executor may prove his testator’s will, because he is 
the person named in the will; and if he does so, his execu¬ 
tor shall be executor to the first testator, because there 
needs no new probate; but where the executor dies after 
administering and before probate, bis executors cannot 
prove the will of the first testator, because he is not named 
executor to him in the will; and no one can prove the will 
but who is named executor in the will; the executor of an 
executor may renounce being executor to the first testator; 
but if he does not renounce, he is executor of course. 
1 Cro. 614. And so it was held in the case of Abram and 
Cunningham: The executor’s not proving the will, does 
upon his death determine the executorship,' but not avoid 
it. If an executor obligor proves the will, and afterwards 
dies intestate, (which is a parallel case to the present case,) 
his administrator is not his executor of the will qf the first 
testator. But yet the debt having been extinguished by his 
being completely executor and proving the will, though 
his administrator cannot continue the executorship, that 
will not revive the debt; so hercj the administering exe¬ 
cutor not proving the will, and so his executor not being 
executor to the first testator, (if he were justly executor by 
administering to extinguish the debt,) this inability of con¬ 
tinuing the executorship will not alter the case. 

The judgment of C. B. was affirmed. 


13. TILNEY r. NORRIS. 

[Pasch. 12 Will. 3. B. R. 1 Ld. Raym. 553. S. C.] 

THE plaintiff brought covenant against an adminis¬ 
trator, and declared upon a lease for years to the intes¬ 
tate, wherein was a covenant for him, his executors and 
assign-, to repaid, and shews quod status de S/ in pfamissis 
devenit to the defendant, and that he entered, arid after 
that the premises fell into decay, and he had not repaired. 



Executors. 


The question was. Whether an administrator was liable CH >- 

in jureproprio, as an assignee? And Mr. Williams argued, 

that this covenant runs with the land, and binds the assig- earth. 519. s! C. 

nhe; and for that reason an executor may be charged as a Jvviil ^ 29 *’ ** 

tertepa.’>tj as in case an executor enters and docs waste. Doug. m. 

1 Awl. 52.' jfcnd he prayed judgment de bonispropriis, and 
insisted, that where he answers as assignee, the judgment 
against him is de bonis propriis; but where as executor, 
though the breach be in his time, it is de bonis lestaloris. 

Judgment nisi for the plaintiff, no counsel attending on 
the other side. 


14. ROCK v. LEIGHTON, Vic. SALOP. [3*0] 

[Mich. 12 Will. 3. B. R. 1 Ld. Raym. 589. S. C. Comyns 87. 

S. C.] 

An action was brought for a false return of a fieri facius 3 D. 400. p. s. 
against an administrator de bonis inlestati, and non cul. 
pleaded; a verdict was for the plaintiff and a case was execute by con- 
made for the opinion of the Court, viz. The plaintiff be- 
ing an administrator, was sued by A ., and pending that of asset*, andhe 
suit, let judgment be obtained against him by B., and did » estopped to 
not plead this judgment in bar of the said action, but sold *’ 
the goods of the intestate to pay B. A. recovered and turned ; and to 
sued a fi. fa ., on which the sheriff levied part, and as to (jyo^Poit su* 
the rest returned a devastavit. And it. was said for the 
plaintiff, in maintenance of the action, that the suffering 
judgment by default was no confession of assets, and also 
that the sheriff ought not to have returned a devastavit on 
the fi. fa., but a nulla bona, and upon that there ought to 
have been a scire fa. inquiry. Et per Cur.f 

1st, 'The sheriff may return a devastavit on the first fi. Dera*tarit nay 
fa. if he will: it is at his peril if false, and the inquiry is be returned on 
only for his safety. a. 

* 2dly, If an executor confesses or suffers judgment by de- 929. pi. 3 . con. 
fault, he admits assets in his hands, and is estopped to say 6 Modl 308 ‘ 
thejctjjitrary. 

3dly, That he might ha^e pleaded the first judgment 
obtained by B. against the action of A. riens ultra, but 
having not done it, he has confessed he hns assets to an¬ 
swer the judgment in this as well as the first action; and 
if a sci. fa. inq. had been awarded on the 4$)d judgment, 
ami a devastavit returned, and non devastavit pleaded, the 
administrator could not have given in evidence the first 
judgment, because he had not pleaded it when he might; 
so there was no occasion for an inquiry,Kor is he injured 
by thisf return of a devastavit on the fi. fa., since it could 
not have been avoided if there had been an inquiry. 
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4 thly, The administrator's not pleading the first judg¬ 
ment and nihil ultra , when he might, is an admission of 
assets as to the second judgment, so that he has slipped his 
time, and is estopped: so the jury are estopped as well ds 
the plaintiff, and their verdict is void, and that sh eriff *- 
shall take advantage id’all estoppels between the parties; 
as if an action he brought against a feme sole, find she 
marries, and judgment is against her. and then execution, 
and the sheriff take her by that name, she shall he cstop- 
* Cm. 323,482. ped to say the contrary. J udgment pro def. Vide Dyer 
l Roll. Kcp- 450. 2 Sid. 70. (o) 


(a) It appears from Ld. Ch. Jus. 
Holt's note of tins case, which is in¬ 
serted in the report of Ervin* v. Peters, 
3 T. R. G85. to have been his opinion, 
“That if an heir plead non est fac¬ 
tum, or conditions performed, a gene¬ 
ral judgment shall* be given, if the 
matter pleaded be found against him. 
So in the case of an executor, if the 
matter pleaded be found against him, 
he admits assets.” The same note 
was referred to in Ramsden v. Jackson, 
1 Aik. 292., bv Ld. Hardwicke, who 
decided accordingly, that an executor 
having pleaded non est factum, which 
wa9 found against him, could not af¬ 
terwards be relieved, on account of a 
deficiency of assets. 

In Skelton Handing, 1 Wils. 2,58., 
A. brought debt against It., an admi¬ 
nistrator, who suffered judgment by 
default, and made her will, appoint¬ 
ing 6*. executor. An action On the 
judgment, suggesting a devastavit, be¬ 
ing brought against C., he pleaded 
plene administrat'd the effects of It., 
and the judgment by default was ruled 
to be evidence of a devastavit. Vide 
Wharton v. Richardson, Str. 1075. 

In Erving v. Peters, 3 T. R. 683. 
the defendant (an executor) having 
pleaded non est factum, and payment, 
to an action upon a bond, and omitted 
to plead plene administrat'd ,And ver¬ 
dict and judgment being giveiragainst 
him, the sheriff, on aji.fa. returned 
nulla bona and devastavit, which was 
ruled to be sufficient evidence in an 
action on the judgment, suggesting a 
devastavit. 


In Eyre v. Hinton, Sir. 732. it was 
also ruled, that if an executor docs not 
plead a judgment against his testator 
to the action, he shall not afterwards 
plead it to the scire facias. It is an 
universal principle of law, that if a 
party do not avail himself of the op¬ 
portunity of pleading matter in bar to 
the original action, he cannot after¬ 
wards plead it, either in another action 
founded upon it, or in a scire facias.' 
Per Buller, J., in Erving v. Pgters, 
(Hlb . C. P. 258. Cooke v. Jones, Cowp. 
727. 

It was formerly held, that if an exe¬ 
cutor pleaded plene administravit,and 
the plaintiff could prove assets unad- 
mimstered to any small amount, he 
must have a verdict for his whole de¬ 
mand. But Lord Mansfield, in Har¬ 
rison v. Percies, cited 3 T. R. 688. ru¬ 
led that fchc executor was only liable 
to the amount of the assets in Insihands. 
Vide Dearne v. Crimp, 2 III. Rep. 
1275. Waters v. Ogden, Doug. 452. 
Bax~ry v. Rush, 1 T. R. G91. Pearson 
v. Henry, 5 T. R. 6. *• 

In Higherdale v. Cowpe'r, in the 
Court of Arches, 10th May 1793, an 
incumbent instituted a suit agaihsc the 
executdr of his predecessor for dilapi¬ 
dations ; the defend ant gave a genera! 
negative issue, contesting the whole of 
the claim; and, after witnesses were 
examined, the defendant was discharg¬ 
ed upon his bringing in-his inventory 
and account, and paying the assets, 
(which were considerably less than the 
sum claimed) with costs. Edilor'sM.S. 
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15. HOUSE AND DOWNS v. THE LORD PETRE. 


C*9 Dec. 1700. At the Court of Delegates in Serieants-Inn 

Hall.] 

ROBERT ■‘'Lord Pctre died in the year 1638, and 
rnade William Pelre Esq. his brother, his executor. Wil¬ 
liam Relre died, and left Lucy his wife, and one Henry 
Todd , his executors. Lucy only proved the will; she 
died, and left House and Downs her executors. After, 
ward ?Henry Todd, renounced the cxecut »rsliip of the will 
of William ffetre, and adminisl ation was granted to the 
Lord Pctre , now defendant, of the goods and chattels of 
Robert Lord Pctre. House .and Downs , being executors cf 
Lucy, insisted that this administration belonged to them; 
and it was agreed by the whole Court, as well civilians as 
common lawyers, that Henry Todd being a joint executor 
with Lucy, and surviving her, the sole right of executor¬ 
ship to William Pelre did accrue to him by survivorship, 
though he never concurred in proving the will, nor acted 
as executor, and this right was not divested out of him till 
he receded from it by an actual renunciation; by which 
both William Pelre , and Robert Lord Pelre , as from that 
time died intestate, so as to entitle the ordinary to grant 
administration of the remaining personal estate, but not so 
as by relation to render eil'ectual the will of Lucy , and 
transmit those executorships to the plaintiffs: But in an¬ 
other matter the common lawyers and the civilians disa¬ 
greed ; and the common lawyers held, that where there are 
several executors, and one renounces before the ordinary, 
:uid the rest prove the will, by the common law he who 
renounced may at any time afterwards conje in and admi¬ 
nister, and, though he nffver act during the life of his com¬ 
panions, may come in and take on him the execution of 
the will after their death, and shall be preferred before 
aijy executor of his companions. Vide 21 E. 4. 23. Office 
of Executdrs G. Hard. 111. contra, 9 Co. Hcn$loe's case, Dy. 

160^ But the civilians hel<^ that by the civil law a fenun- 
ci<|tftnf , is peremptory (a). 


Where there we 

tw n executors, 
and one proves 
the will and dies, 
the executorship 
survives to the 
other ; but if he 
then renounces, 
the testator is 
dead intestate. 

S. C. 3 D. 411. 
p. 3. 412. p. 4 


That after one 
hath proved it, 
the other cannot 
renounce till a£. 
ter his death. 


Ante 308. 9 Cro. 
37. Ante 3. 

1 And. 27. 

3 P. \V ms. 249. 

3 Bur. 1463. 

1 01. 456. 


Swinbum, part 
6, 1, 3. 22. 


(a) Vide 1 Bl. Rep. 45G. 


16. PARKER t. ATFIELD. 

£Trin. 13 Will. 3. B. R. 1 Ld. Raym. 678. S. C.] 

IN debt upon a bond against an administrator, hcsplead- Executor m 
ed several judgments, riens ultra 5s., which was found. 

The plaintiff, as to one judgment, replied, there was but naitiesshould 
Salkeld, Vol. I. 51 
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■hew how much 
is rarity due. 

S. C. 3 0. 385. 
p. 20. 394. p. 17. 
Cases B. R 527. 
W. Jon. 91. 

£ 312 ] 


Pleading of 
judgments is a 
confession of as¬ 
sets to satisfy 
them, and the 
riens ultra a cer¬ 
tain sum is not 
material. 


Vide Rep. B. R. 
Temp, litrd. 
225. 1 Moil. 

30. 2 Lev. 40. 

1 Brown). 49. 
Str. 1028 Sho. 
280. Skin. 299. 
3T. R. 688. 


so much due, which the debtee was willing and ready to 
accept in full, and that the defendant by fraud deferred 
the payment of that money, and the judgment w r as kept 
in force to defraud the creditors; and replied the same 
matter as to another judgment, and demurred as**ia»tl:c 
rest. The defendant rejoined, that as to one judgment, 
it was not kept on foot by fraud, hr .; and as to the other* 
no assets ultra so much, which was liable to the judgment, 
and so to the third, and as to the rest joined in demurrer. 
Et per Cur. 1st, The best way for an administrator to 
plead, is to plead truly and honestly, and though there is a 
judgment for a penalty, he ought to plead the judgment, 
and show* how much is due (o). 2dly, If he pleads seve¬ 
ral judgments, and any one judgment be ill pleaded or 
found fraudulent, the plaintiff shall have judgment. 3dly, 
If an administrator plead twenty judgments, it is a con¬ 
fession of assets to satisfy twenty judgments, and the 
riens ultra 5s. is but form, not material nor traversable, 
4thly, If a judgment being pleaded, and per fraudem re¬ 
plied, issue is taken thereupon, and by evidence it appears 
the debtee was willing to take less than is recovered, it is 
evidence of fraud; but if it be shewn that the administra¬ 
tor had not assets to pay that sum, it is no fraud. 5lhly, If 
an administrator pleads two or more judgments, and the 
plaintiff confesses the plea to be true, and prays judgment 
of assets in futuro; if afterwards assets came to his hands, 
he may satisfy the judgments pleaded; for the judgment 
of assets dc futuro is only to be paid ofFafter the other judg¬ 
ments are satisfied, and therefore there is no inconvenience 
in mtiking tfie pleading of fraudulent judgments a con¬ 
fession of assets. 6ti-.lv, The conclusion of the replication 
with hoc paratr.s cst verifimre t& every judgment, is well; 
but a general conclusion to the'whole had been‘i>etter. 
Vide 2 Saund. 49, 338. 


(a) To a plea of judgments, and no 
Assets ultra, plaintiff replied pec frau¬ 
dem; and it appeared that the judg¬ 
ments were given for nearly double 
the debts due, by mistake, and with 
no fraudulent design, the amount of 
the debts really due being more than 
Jhe assets. The judge before whom 
the cause was tried held, theft the ac¬ 
knowledging judgments for inoreUhan 
was due, was conclusive evidence of 


fraud, and precluded farther inquiry, 
and the jury found thereupon a verdict 
for the plaintiff—which was set agide, 
the Court holding that as there f»stno 
fraud i|i fact, there was hone inlaw. 
The Court then added, that the de¬ 
fendants ought to have pleaded tile 
sums really due, and gave leave to 
amend the pleadings and the former 
judgments. Pease v. Naylor, 5 T.A 
81. Vide Cox v. Joseph, 5 T. R. 307. 
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17. ROUSE z>. ETHERINGTON. 

[P&sch. 1 Ann. B. R. 2 Ld. Raym. 870. S. C.] 

- KVT an action in C. B. against two executors, a capias 
issued against both, which as to one was returned non cst 
■inventus , but the other appeared, and judgment was given 
against both; whereupon he that appeared brought a writ 
of error, and concluded ad dampnum ipsius. Et per Hotf, 
C. J.JBy the statute 9 E. 3. if debt be brought against sev* 
eral executors, and one appear, and the other make de¬ 
fault upon -the grand distress, the Court may proceed 
against him that appears; and if the plaintiff recover, 
judgment shall be against all the executors for the goods 
of the testator; and the 25 E. 3. c. 17., which gives a 
capias in debt, has been always construed within the 
equity of the 9 E. 3. So that if there be several execu¬ 
tors defendants, and a ccpi is returned as to one, and a non 
est inventus as to the rest, the plaintiff shall proceed 
against him that appears, and shall have judgment against 
all; for the default upon the capias is the same as upon the 
grand distress. 

*T*hus the judgment being against all, one only ought 
not to bring the writ of error; for the judgment is ad grave 
dampnum of them all, and the costs, which are only ad¬ 
judged against him that appeared, are but an accessary 
to the principal judgment, which cannot be reversed quoad 
them only. 


18. BRQOKES r. STROUD. 

[Pasch. 1 Ann. B. R. Vide this Case, Title Abatement, 
pi. 6. page S.j 


19. ANONYMOUS. 

[Trirf. 1 Ann. B. R. 7 Mod. 31. S. C. by the name of 
George v. Pierce.j 

PER Holt, C. J. If H. gets goods of an intestate into 

- his hands after .administration is actually granted, it 
does not make him executor of his own wrong; but if 

- he gets the goods into his hands before, though admin¬ 
istration be granted afterwards, yet he remains eharge- 
able a/ a wrongfqj executor, unless he delivers the goods 
over to the administrator before the action brought, and 


If one executor 
appears upon the 
capias, and ano¬ 
ther makes de¬ 
fault, judgment 
shall be against 
both de bonis 
testatoris, and if 
error be brought 
both must join. 
S. C. Holt 313. 

1 Keb. 452, 743, 
822. 


Ld. Ravin. 71. 
1403. Cartb. 7. 
Str. 233,606. 

1 Wils. 88. 

Bur. 1792. 

[* 813 ] 


H. is a tort exe¬ 
cutor by taking; 
the intestate’s 
goods before ad¬ 
ministration, not 
after. Ante 297. 
1 Show. 342. 
Dy. 166. b. 
Swinb. 28& 
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1 Roll. Ahr.918. then he may plead plenc adminisiravil (o). bide 5 Co. 33. 
3S«ik.‘u!’ b. F. A*. B. 44. But if he takes upon him to act a« cxe- 
Cro. El. 565. cutor, he is chargeable to all events. 7 

(a) It. acc. Padget v. Priest, 2 T. It. 2 II. Bl. 18. Vide Vaughn v. Brown, 
97. Curtis v. Palmer, 3 7’. W. 587. ZStr. 1106. 
affirmed in the exchequer chamber. 


Will made by a 
wife in pursu¬ 
ance of a power 
resrned before 
marriage, is not 
properly a will, 
nor pnivealile by 
the ordinary. 
Par. 147. 

Goiilsb. 109. 

1 And. 181. 

1 Jon. 388. 

4 Co. 61. 

8 Co. 82. a. 

1 Vent. 186. 
Bridgtn. 83. 
Holt 102. S. C. 

1 Meal. 211- 

2 Mod. 172. 


20. SHARDELOW r. NAYLOR. 

[Hill. 1 Ann. Ii. R.] 

A JVOMjLX by deed settled her estate in trust, reserv¬ 
ing a power to herself to give by her last will and testa¬ 
ment, as she should think fit, so much of her estate in leg¬ 
acies; and this was done before marriage, with the con¬ 
sent and privity of the intended husband, who refused 
nevertheless to be a witness or a party to the deed: The 
marriage took effect; the wife made a will and died, and 
the executor proved the will. F.l per Holt , C. J. This is 
not a will, neither ought the ordinary to prove it; if he 
docs, a prohibition lies. Where a woman is an executor 
and marries, there she may make a will with consent of 
her husband, and cannot without. 1 Jon. 157. So if a 
woman having debts due to her marries, she may make a 
will quoad these, and the ordinary may prove it. In other 
cases she enrmof, for it is only a writing in form of a will. 
However, in tie- principal ease it appearing, that the ordi¬ 
nary had only granted administration quoad, the goods in 
this will, it was allowed as reasonable. Cro. Car. 219. (6) 


(6) It is settled by various cases, 
that a disposition made by a frtne co¬ 
vert under a power or permission, and 
intended to be of a testamentary na¬ 
ture, must be governed bv the same 
rules, and attended with the same re¬ 
quisites, and have the same operation, 
as a common will. If it i» to operate 
as a devise of land, it must be attest¬ 
ed according to the statute of frauds, 
Longfurd v. Eyre, 1 P. fVris. 740. 
Wagstaffe v. IVagstrffe, 2 P. IVms. 
258. If it is a disposition of personal 
’property, it must be pioved in the 
Spiritual Court, Items v. Ewer, 3 Jltk. 
156 . Jenkin v. IF kite house, 1 /j«r.4Sl. 
Stone v. Forsyth, Doug. 707.; and 
such probate is sufficient proof. Batch 
v. Wilson, Free. 6Yi.*v>4. Hut the re¬ 
gular course is for the Spiritual Court 
not to grant probate of the will, but 


administration with the will, as a tes¬ 
tamentary paper, annexed—-note to 
Stone v. Forsyth, Vide Ilea? v. Bettes- 
icorth, 2 Sir. 1111. It is revocable 
and alterable in its nature, Hatcher 
and Curl is, 2 Eq. .fib. 671. pi. 3. 
is revoked by the same circumstan¬ 
ces as a common w ill. Colter v. Layer, 
2 P. JFms. 623. Vide. Lawrence v. 
IVallir 2 i’ro. C/t. 319. h is ambula¬ 
tory until the death of the»maker, and 
lapses by the previous death of the 
appointee, One v. Heath, 1 Vex. 135. 
I)uke of .Marlborough v. Ld. Godol- 
phin, 21 V~.6l. Souihby v. Stonehousf, 
2 Vez. Cl 2. The words arc to have the 
same construction as if it was a proper 
will; and the disposition c an only take 
effect from the consummation of the 
Writing by the d«atli of the testatrix, 
Southby v. Stunehouse, ubi sup. 
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SI. EAVES v. MOCATO. 

[Pasch. 2 Ann. B. R. 2 Ld. Raym. 865. S. C. named Elwes 

versus Mocato.] 

EXECUT0R brought assumpsit for money of his tes¬ 
tator had and received by the defendant, to the use of 
the plaintiff as executor, and was nonsuit: And now the 
Court was moved for a direction to the master to tax 
coals. El per Curiam , He shall not pay costs, for lit; 
couhTnot sue but as executor; and it is not material whe¬ 
ther money jvas received by the defendant since the death 
of the testator, or before; for suppose it since, it is not 
assets in the bands of the executor, till it is recovered (a). 
But in trover and conversion by an executor, upon a trover 
and conversion in the time of the executor, the executor 
if nonsuit shall pay costs; for be need not name himself 
executor, and the goods are assets in the executor’s hands, 
though he never recover them, 1 Ven. 109. So if an exe¬ 
cutor will not go on to trial according to his notice, he 
shall pay costs for that ( b). 


Assumpsit by 
executor tar tes¬ 
tator's motley 
received to the 
plaintiff's use; 
executor shall 
not pay cotta of 
nonsuit. Hob. 
80. Cro. Car. 
‘219. Ante 207. 
1 Jon. 241. S. C. 
Far. 48. But 
upon another 
point, Mo. Cases 
93. 


(a) •Vide this case more accurately 
stated by Holt C. J. in Jenkins v. 
Plume, ante 207. Vide also the sev¬ 
eral authorities referred to in the notes 
to that case. The point here stated 
is held not to be law in Goodthiraite 
v. Petrie, 5 T. R. 234. .So in Marsh 
v. Jennedy, Jlnd. 359. the authority of 
this case, as here reported, was ex¬ 
pressly overruled. 

( b ) An executor or administrator 
shall p&'y costs if he be guilty of any 
laches or delay in the progress of a 
cause, Mullock 189. R. that they are 
liable to costs on judgment of non¬ 
pros, Hautes v. Saunders, 3 Bur. 1584. 
iMinely v. Nichols, Cas. Fr. C. B. 14. 
In Nunez v. Modigliani, II. Bl. 217. 
carts'were paid by‘an administratorfor 
wrmdrawing bis record before trial; 
but that point was not the question in 
dispute, vide Mullock"’s Observations 
on the Case, pa. 192. As leave to dis¬ 
continue is in the* discretion of the 
Court, it is given with or without 
costs, according to the circumstances 
of the case, and will depend upon 


whether there is laches or delay, or it 
is a fair transaction. Where w exe¬ 
cutor in an action upon a bond against 
an heir, discovered just before the trial 
was to come on that the estate which 
he relied upon as assets was conveyed 
by the ancestor, he was allowed to dis¬ 
continue without costs, undertaking 
not to bring a fresh action without 
leave of the Court, Bennet v. Coker, 
4 Bur^i 927. Vide also Baynham v. 
Matthews, 2 Str. 871.; but wnere one 
executor brought the action alone, 
there being others, he had only le^ve 
to discontinue upon payment of costs, 
Harris v. Jones, 3 liur. 1451. 1 Bl. 
451. In Ogle v. Moffat, Barnes 133. 
an executor was excused from costs for 
not going on to trial, his witnesses be¬ 
ing prevented by accident from attend¬ 
ing, and he being guilty of no wilful 
default On a nonsuit executors do 
not pay costs. Bigland v. Robinsott ,; 
3 Salk. 105.; nor on judgment, as in 
case of a nonsuit, per Cur. in Bennet v. 
CokerP 
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22. BERWICK v. ANDREWS. 

| Mich. 2 Ann. B. R. 2 Ld. Raym. 971. S. C. 2 Ld. Raym. 1502. 

S. C. cited.] 

Mod. Cue* 125. JUDGMENT was obtained against J. S. as executor, 
Executor may ' and now the executor of him that obtained the judgment 
mrnrMi rT brought an actionof debt upon that judgment against the 
tavitln hit u-s- said J. S ., suggesting a devastavit in the lite-time of his tes- 
totor ® .tator, and had judgment by nihil didt in C. B. And now 

obtained 1 by'his* error being brought it was objected, that the plaintiff was 
Aeueeinor of not P r * v y to the judgment, and therefore ought tirst to have 
j. s. l Lev. 23i, brought his sdre fadas , and then have suggested a devasta - 
255. 1 wd* 1 ’ according to the case of Whr.atly and Land , 1 Sound. 
6 8 Mod! 125 j 39? ’ 216., and that this was carry ing devastavits a step farther 
126. than they had yet gone. Sed per Cur. It lies for the exe¬ 

cutor of him to whom the wrong was done, though it lies 
not against the executor of him that did the wrong. Here 
the defendant is the person against whom the recovery was, 
and he has admitted assets; and the executor may as well 
359 367 F ° rt ‘ ma i n ^ a * n this action, as he may an action of debt for an 
Coin, Admini- escape where his testator might. So an executor of a par- 
rtr * li0 Si B 13- son shall maintain debt for tithes, as the testator might: 
liL Morg.'sS!’ tor in this case the tort was to the property of the testator, 
and vested an interest in him, and is within the equity of 
the statute de bonis asportatis; and the same reason holds 
for an action of debt; as for a sdre facias. Vide 2 Sid. 
102 . 


[ 818 ] 


TadUci. fa. 
upon an interlo¬ 
cutory judgment 
afjjbinat an exe¬ 
cutor, the de¬ 
fendant cannot 
plead ajudgment 
in bar. Mod. 


Cain 142. 

1 Efcb. 55,310, 
477. 3 Keb. 
slKeb. 
Far. 64, 
65. Rar. 16, 
55. 1 Sid. 131. 


Ante 8,42. 
6 Mud. 142. 
Shin. 565. 


2S. SMITH v. HARMON. 

[Fas. 3 Ann. Bi R.] 

THE plaintiff as administrator to J. S. sued a scire Ju¬ 
das against the defendant, setting forth that his intes¬ 
tate sued the defendant as executor in such an action, 
taliter procession fuit that judgment was given against the 
defendant by nihil didt, and a writ of inquii-y of damages 
awarded, which abated by the death of the intestate bcg&e 
the return of the writ; and that administration was 
granted to the plaintiff; and commanded the sheriff to 
summon the defendant to shew cause why the plaintiff 
should not have judgment? The defendant pleaded, that 
the plaintiff ought not to recover, because his testator was' 
indebted to M iin 100/. by bond, on which A. sued him 
and recovered judgment, and that he had no assets ultra , 
$r, *Fo this the plaintiff demurred, and had judgmeut: 
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for that the statute never intended that the executor 
should stand in any other circumstances to make another 
Offence than the party to the contract himself might have 
made against the inquiry, and he could have pleaded no- 
tUflfglmt-a release, or other matter in bar arising puis dar¬ 
rein continuance. He is by the words of the statute to Hob. 97 , 98 . 
shew cause, w hy damages in such case shall not be assess- 
ed and recovered; and if he shall appear at the return 
and not shew any matter sufficient to arrest the final judg- 
maul', then a writ of inquiry shall be awarded, fyc. And 
arresting judgment is by matter Apparent in the record, 
and not extrinsic; and heretofore they pleaded in arrest 
of judgment, as now we move. 5 H. 7. 23. 2 Ro. 716. * 

12 H. 4. 24. Co. Enl. Error 95. Yelv. 152. 2 Cro. K “ ym ' 2l0 ‘ 

220. And the executor cannot be hurt by this, for the 
judgment is only de bonis lestatoris , as if recovered&against 
the testator himself. 


24. ARCHBISHOP OF CANTERBURY p. WILLS. 

[Hill. 6 Ann. B. R] 

IN debt upon a bond entered into by an administrator Ante Hg, sss. 
to the ordinary upon taking letters of administrjition, la'ci^^Ad- 
the question was, Whether an administrator by virtue of rainUtiator is 
this obligation was bound to go and give in his account in w‘Xout°^Sor! 
the spiritual court, without being cited? El per Holt , Lutw.882. 
Chief Justice, who delivered the opinion of the Court, it 
was said, 1st, That it appears by the statute of Edward 
the Third, that an executor was compellable to account 
before the ordinary, and so was an administrator: But then 
the ordinary was to take <he account as given in, and could 
not oblige them to prove the items of it, nor swear to the 
truth of them. VidcNoy 78. 2 Inst. 6. So it was of a [ 3£0G 

creditor sued in the ecclesiastical court, for he had a pro¬ 
per remedy at common law: But if a legatee had sued for 
an account in the ecclesiastical court, the defendant be¬ 
fore {he statute was compellable to prove the whole ac- 
cqf fen t, for the legatee had nij other remedy, and the eccle¬ 
siastical court which had a jurisdiotion of legacies could 
not otherwise do right: Yet in such a case, if the executor 3 Ch “ n - 11 ep.7'«. 
would pay him, he could not sue farther, for he had right 
done him, the executor was not liable, but of necessity 
tliat right might be done. Raym. 407, 47(^471. 

• 2dly, A person entitled to distribution 4||the 22 Car. 2. H- entitled to 
‘is in consequence entitled to sue for an account as a lega- 53 cm\ sTnwy 
tee was; for the next of kin is a legatee by the eiatute, »ae admiuntnu 
and as a statute legatee shall have the same remedy as the ^JT ntt' 8 
other legatee mighf before the statute. The condition 251 . 
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Bat creditor can¬ 
not sue the ad¬ 
min istratkm- 
bond for non¬ 
payment of a 
debt, for it docs 
not extend to 
that. 


of an administration-bond was to account when required: 
so it appears by Co. Ent. 128. Ergo he was to account 
before he was legally cited, which could not be ex officiq, 
and therefore the statute Jac. 2. whereby the ordinary is 
prohibited from citing him in ex officio, had really no e»«r«* 
at all, for the law was so before: But since the statute of 
Car. 2. the condition of administration-bonds being, that he 
account at a day certain, he must account accordingly at 
peril, and that without citation or suit; and this account 
must be in court; and if lie comes at the day^wid 
no court is held, he shairbe excused, for he may plead he 
was ready, and no court, &rc. But then .this account 
is not examinable, unless a party interested comes in and 
controverts it: and whereas by the words of the condition 
he is to administer well and truly, that shall be construed 
in bringing in his account, and not in paying the debts 
of the intestate: and therefore a creditor shall not lake 
an assignment of the bond and sue it, and assign for breach 
the non-payment of a debt to him, or a devastavit commit¬ 
ted by the administrator, for that would be needless and 
infinite (a). 


(a) Vide S Atk. 248,252. Cowp. 140. Ambler IBS: 1 


Ante, pi. 13. 
Where a defen¬ 
dant is charged 
as executor, 
judgment shall 
be <le bonis tes- 
tatoris, though 
hajfcht hare 
heeflreharged as 
assignee. Cro. 

El. 711. 71-. 

1 Kotl. 003. 

[317] 

3 1). 379 p. 27. 
S. C. Cases I- 
E. 12. Ante 79. 

Moor. 366. 

Mr. Del. 238. 
Palm. 117. 

~ nmwnl. 206. 

If lessee for 
\ cars assign, 
ihfcre is no privi¬ 
ty of estate be¬ 
tween him and 
assignee, but of 
contract. 5 Co. 
31. Sty1.79, 80. 


25. BUCKLEY r. PIRK. 

[Trin. 9 Ann. B. R. Rot. 28.] 

COVENANT by the plaintiff against the defendant 
as executrix of Jonathan Pirk, wherein she declared (juod 
cum per indenlur ’ made between the said Prudence Buckley, 
executrix of TRoraas Buckley , and the defendant’s testator 
Jonathan Pirk, reciting, That one Sarah Shampc.rnoon did 
demise the premises to the said Thomas Buckley for twenty- 
one years, reddend. 24/. per annum; that Thomas made 
Prudence his executrix, and died; testatum ejustit, that 
Prudence assigned to Jonathan Pirk pro lolo residua dicti ter¬ 
mini , who covenanted to repair; that Jonathan entered 
and was possessed, and died: t and that Mary as his execu¬ 
trix entered and was possessed, and suffered the premises 
to be out of repair. $rc. The defendant pleaded a judg¬ 
ment obtained against her, and no assets ultra , and the 
plaintiff demurred: And Serjeant Pengclfy argued that the 
plea was good, for that the defendant was only chargdu ■ 
as executrix, not as assignee, and therefore was liable 
only to answer de bonis teslatoris; and that there was no 
privity.of estate between the plaintiff and the defendant, 
(where the lessee or his executor hath the term, and the 
lessor the reversion,) but only privity of contract. If a 
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man assigns his term, or makes a feoffment, reserving 
rent, this is only a charge by the contract; and though 
Stf ch contracts may be real, yet they cannot create a pri- 
vi ty of e state; therefore he concluded the plaintiff could 
4WrtR9t^e»4he defendant as assignee. 

Parker , C. !r. 1st, A covenant to repair is a covenant 
that must run with the land, for it effects the estate of 
the term, and the reversion in the hands of any person 
that has it. If the covenant to repair be on the part of 
tfahdfissor, the rent is the greater; if the lessee be to re * 
pair, he pays the les6 rent; and as an assignee has the 
benefit, it ia*but reasonable an assignee should be subject 
to the charge, idly, He held, that if the executor of a 
lessee enters, the lessor may charge him as an assignee for 
the rent incurred after his entry, in the debet and detinet; 
and if the rent be of less value than the lands, as the law 
prima facie supposes, so much of the profits as suffices to 
make up the rent is appropriated to the lessor, and can¬ 
not be applied to any thing else: and therefore in such 
case the defendant cannot plead plctie cidministravit, for 
Jhat confesses a misapplication, since no other payment 
out of the profits can be justified till the rent be an- 
swerfid. On the other hand, if the rent be more worth 
than the land, the defendant thay disclose that by special 
pleading, and j>ray judgment, whether he shall be charged 
otherwise than in the detinet only: Quad Powell concessit. 
3dly, It was held, that the defendant was charged as ex¬ 
ecutrix in this case, and that so plainly, that there was 
indeed no better way to charge her as such. That the 
plaintiff had her election of charging the defendant as exte- 
cutrix or assignee; that having charged her executrix, 
she can only have judgment against her at, such. Sed ad- 
journatur. 


Covenant to re¬ 
pair runs with 
the land, and 
why. 2Jnn. 
169, Set. llob. 
282. Executor 
chargeable in the 
debet be detinet 
for rent incurred 
after his entry j 
but if the rent 
be more worth 
than the land, ns 
raa^MTeail it. 

1 Vent. 271. 
Ante. p|. 6. 

1 Sid. 266. Pol- 
lex. 125. 

2 Vent. 209. 

1 Mod. 185, 

186 . Yclv. 

105. 3 Keb. 

1S9, 446. 

Poph.121. 

2 I) ;n v.£0 4. pi. 
9. R»br. 
931. pi. 8t Dier 
314. Cro. Jac. 
671. Hob. 188. 

1 Saund. 112. 
Allen 42. 

Dow-. 183. 

1 Wils. 4. 


26. CHURCHILL contra t HOPSON. 

[Mich. 12 Ann. in Cane. 1 Wins. 241. S. C.] 

iglR Charles Hopson music Churchill and Goodwin his 
executors, men of good credit: Goodwin being a ban¬ 
ker received all the money, but Churchill joined with 
him in the receipts, taking his note to shew that he re¬ 
ceived not the money: El per IJarcourt, Lord Chancel¬ 
lor, If two trustees join in a receipt, andaMie receives the 
money, he only that receives shall be liMrc. If there be 
two executors, and they join in a receipt, and one only 
receives the money, as to creditors ^ho are to have the 
Utmost benefit of law, each is liable for the whole; though 
one executor alone might give a discharge, and the join- 
Sat.kf.ld, Voi.. 1. 52 
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Ambler 218. 
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mg of the other was unnecessary; hut as to legatees, ana 
those claiming distribution, who ha'vc no remedy but in 
equity, the receipt of one executor shall not charge thjp 
other; for the joining in the receipt is only matter of 
form; the substantial part is the actual receivifig i -.iii.u thl* 
only is regarded in conscience (a). 


(a) It appears from the report of this 
case in F- Wms. that Goodwyn was 
banker to the testator, and Churchill 
paid him a sufti of money belonging 
to the estate; and that several debt¬ 
ors on paying their debts, required 
Churchill to join in the receipts ; and 
that Goodwyn becoming a bankrupt, 
Churchill brought his bill to be indem¬ 
nified from the executorship, & against 
Goodwyn’s bankruptcy. The decree, 
which is stated from the register’s 
book, by Mr. Cox, in a note to that 
report, orders, “ that if the plaintiff' 
joined with Goodwyn in giving receipts 
for any sums of money paid to Good¬ 
wyn, or if he paid any sums, which 
he r ecei ved from the estate, over to 
Gooawfjn before his bankruptcy, he 
should be discharged thereof. The 
distinction between executors and 
trustees is not taken by the Court 
according to that report,but was urged 
at the bar. The same distinction as 
to the mere act of signing the receipt 
has been recognized in Leigh v. Bar- 
ry,3 Jltlc. 583, ex parte Belchier. Amb. 
S18. Aplyn v. Brewer, Free. Ch. 173. 
Murrell v. Cox and Pitt, Vern. 570. 
1 J5ff» M. 247. It is also adverted to 
in qfdler v. Hobbs, 2 Bro. Ch. 114. 
But m all those cases the decision was 
upon a different point, except Jiplyn 
y. Brewer, which is so superficially 
reported, that it does not appear what 
the actual decision was. The princi¬ 
ple, to which the distinction is refer¬ 
red, is, that one executor alone may 
give the discharge, and the joining of 
fte other is an unnecessary act. 

But l.d. Worthington, m Westley 
y. Clarke, note to Cox’s F. Wins. 82., 
and Finch’s Free. Ch. 173. exfljpssed 
his disapprobation of the distinction. 
In that case there b«jng three exe¬ 
cutors who were not to be answerable 
for the acts of each other, and one 
of them having called in a mortgage 


and received the money, the others 
afterwards executed the assignment 
and signed the receipt indorsed. The 
executor receiving having faihedf'Bff. 
Worthington held upon a bill by the 
legatees, that the other executors 
were not answerable for the money, 
and that die signing the receipt was 
only evidence as far as it goes of the 
actual receiving the money. In Scur- 
Jield v. Hawes, S Bro. Ch 90. the 
Master of the Rolls said, “it was 
contended, that it was the rule that 
executors joining in a receipt are both 
liable; to that I enter my dissent; for 
I do not hold that an executor cannot 
in any case be discharged from a re¬ 
ceipt given for conformity.” 

In Inc following cases one executor 
has been held responsible for the loss 
of money in the hands of the other. 
Marrdl v. Cox Ik. Pitt, ubi sup. where 
they jointly sold stock, and joined in 
the transfer, but whether any acquit¬ 
tance was given did not appear, and 
each received a moiety of the money; 
on the failure of one, the other was 
held answerable for the whole. Sadler 
v. Hobbs, ‘ubi sup. where A.'and B. 
executors joined in drawing a draught 
for the testator’s money, payable to 
a partnership of A. and C. In Scur- 
field v. Hawes, ubi sup. a testatrix di¬ 
rected her executors Jt. and B. to pay 
the interest of a mortgage to a person 
for life, and afterwards gave the prin¬ 
cipal to another, and directed, that 
if the mortgage should be paid ofl£ 
the money should be laid out in go¬ 
vernment securities to the same use. 
A. being dead, the bill stated, tfyit 
A. and B. received the money and 
laid it out, but B n who had failed, 
by his answer said, that he received 
the whole, and A. no part of it; but 
it was in evidence that A. joined in the 
reconveyance and a receipt for the 
money; and no part of it waa laid out 
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on other securities. •S.’s executors 
were held liable. In all these cases the 
ucecutor did more than merely join 
In a receipt. Ld. "thurlow, in Sadler 
v. Ha hbs. said , he took it to be clear, 
tfiat where^TsgS; any act or any agree¬ 
ment of the one party, money gets in¬ 
to the hands of nis companions, whe¬ 
ther a co-trustee or co-executor, they 
■hall both be answerable. Vide Crisp 

Granger, Weis. Rep. 109. By a 
note of Westley v. Clarke, mentioned 
in Mr. Cox’s, note to this case, it ap¬ 
pears LordJYbrthington said,he should 
have thought the co-executors liable 
if they had been present at the time 
when the money was paid. With re¬ 
spect to trustees, vide Foster v. Town- 
ley, Cro. Car. 312. Bridg.%5. Fel¬ 
lows v. Mitchell and Owen, 1 P. Wms. 
81. Attorney General v. Randall. 21 
Vin. Ab. 534. pi. 9. 2 Eq. Ca. Ab. 742. 
Ex parte Singleton, Cox’s note to 
'Fellows v Mitchell. 

Concerning the other distinction, 
viz. between creditors and legatees, 
Mr. Cox observes it is not made bythe 
decree, nor ha$ it been adopted in 
later cases; and Ld. Thurlow, in Stid¬ 


ler v. Hobbs, says, " That a creditor 
shall have a right to charge an execu¬ 
tor, and a legatee not,” seems an odd 
distinction. But the ground of Ld. 
Harcourt’s distinction seems to be* 
that, when a creditor has a right to sa¬ 
tisfaction at law, a court of equity will 
not interpose to prevent his obtaining 
it; but that a legatee can only recover 
by the assistance of a court of equity* 
which will not be given-against a per¬ 
son who was in no default, and has 
only joined in a formal receipt. The 
Master of the Rolls, in Surfield v. 
Hawes, says, "Perhaps, in a court 
of law, the signing the receipt would 
be conclusive evidence of receiving 
the money: I think it is not so in a 
court of equity.’* Probably Lord 
Harcourt entertained the same idea 
concerning the conclusive evidence of 
a receipt in a court of law. But in 
Stratton v. Rastall, 2 T. R. 366., it 
was ruled, that notwithstanding a per¬ 
son has joined in signing a receipt, he 
is not at law precluded from Slewing 
that the money did not come to his 
hands. 
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1. OVIA*r v. VYNER. 

[Pas. 1 W. & M. B. R.] 

IF on a fieri facias all the money is not levied, the writ AV ^ | cre ^“ ^^ 
must be returned before a second execution can be ta- ^fierri.. ■nd*"' 
jcen out, for that must be grounded uron the first writ; » here Mod. 
and recite that all the money was not lerad upon the first; Hob.*58. March 
but if upon the first all the money had been levied, the Syd. m. 
writ need not have been returned, for no farthef process S r ‘ nL 
was necessary. mktuSin. 
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S. C. Cases 


2. WOLF v. DAVISON («). 

[Pas. 8 W.3. B. R.] 

IN debt for escape of H. in custody by a capip#* nitftgdfttrK . 
after judgment, and nil debet pleaded, the jury found a 
special verdict, viz. that the plaintiff had outlawed one 
J. S. after judgment upon a capias ad. salisfacicnd. sued 
out withio the year; and that two years after the outlaw¬ 
ry he was taken up upon a capias utlagatum , and the 
iff suffered him to escape: Upon argument it was admit¬ 
ted, That if a capias utlagatum had been sued-out within 
the year, no prayer had been necessary, because the plain- 
tiffmight have had a ca. sa. without a scire, facias; but this 
being after the year, the question was, Whether he could 
he said to be in execution for the plaintiff in the original 
action without prayer? And the Court held, That he was, 
though no prayer was entered, because he would have 
been so if he had been taken within the year; and here is 
no difference, for the plaintiff was at the end of his pro¬ 
cess at the exigent, and no continuance nor scire facias lies 
after capias utlagatum. and the very capias utlagatum which 
is sued at his charge imports an election of the body. 
Vide 3 Cro. 918, 850. 1 Ro. 810. 1 Sid. 280. 5 E. 3. 

c. 1 2 . 5 Co. 09. 5 Mod. 200, fyc. 

.V. Ii. No judgment was ever given, for the defendant 
died: but IJoft, on hearing it, said, they were inclined to 
give judgment for the plaintiff. 

(a) Fide Barnes t 321, 325. 


3. PENNOIR r. BRACE. 

[Trin. 9 Will. 3. B. It. 1 Ld. Raym. 244. S. C.] 

TRESPASS against four defendants, and judgment 
against them in C. B. Whereupon they brought error in 
B. R. for error in fact: After the record certified, one of 
the plaintiffs in error died, ,.vhere the plaintiff in the 
original action took out execution by ca. sa. against all 
four. Kt per Cur. it was admitted, 1st, That the writ of 
error was abated. 2dlv, That if the execution taken 
out had been against three only, omitting the fourth, Hr 
had been erroneous, because not warranted by the judg¬ 
ment. 3dlv, That if the execution had not been so long 
delayed by the writ of error, so that it might have been 
teste, as oT the same term with the judgment, then the 
death of the one pluintiffhad not been material, because 
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subsequent to the teste. 4thly, The Court ruled this ex- j*- R -iso. 
ecution erroneous, and therefore superseded it; because hoUmo 41 
the death of the party did not appear to them by any 
matter of record, and till they were so apprised of it, 
1Jvjy~W'’:«feJ)ound up by the writ of error. 5thly, Suppo¬ 
sing that weffe suggested upon record, it was then doubted 
.whether the plaintiff could have execution in this case 
without a scire facias; wherein this difference was taken, 
viz. Where any new person is either to *be better (a) or Where upon tt»t 
*#>rse by the execution, there must be a scire facias , be« 
cause he is a stranger, to make him party to the judgment, uneeeasary.' 
as in case, of executor and administrator; otherwise f * 220 1 
where the execution is neither to charge or benefit any L J 

new party, as in this case where there is a survivorship; 
for there is no reason why death should make the condi¬ 
tion of the survivors better than before. Vide 21 H. 7. 

16. Me. 367. Noy 150. Carter 112, 193. (not resol¬ 
ved.) Holt C. J. held, That a capias or fi. fa. being in 2 In*t. 471. 
the personality, might survive, and might be sued against M ” d 

the survivors without a scire facias; otherwise of an elegit, Mod. 404. 
for there the heir is to be contributory. 

(a) B. acc. 2d. Ld. Bay. 768. 1 TVils. S92. Doug. 637. (615.) Vide Str. 233. 


4. SMALLCOMB r. BUCKINGHAM. 

[Mich. 9 Will. 3. B. R. 1 Ld. Raym. 251. S« Ci Comyns o5» 

S. C.] 

A. and B. had each a several judgment against C. A. Twofi fa j el ,. 
sues out a fi. fa., and delivers it to the sheriff about nine vered the same 
in the morning to be executed. Afterwards, about ten ^‘^u^ihe 
o’clock, B. sues out a fi.fa., and brings it to the sher- i a8 t first s the 
iff forthwith, and desires it may be executed: accord- - 

ingly the sheriff executes the last fi.fa., and after that ex- Lbie to\he e "* 
ecutes the first fi. fa., and takes the same goods again that plaintiff in the 
were taken upon B.'s execution, and upon this the first j 3 ^™* 
vendee brought trover against the second vendee, and the 27i. Mo. 402. 
sheriff: And it was held per Cur. That, as the goods were cro!car. 3 459 . 
bound from the day of the teste of the writ at common 487. Mod. 
law, so now by 29 Car. 2. c. 3. they are bound from the 3 x^Vni^p 
day of the delivery: But at common law, if two writs u. s.c. 
had been of the same teste, the sheriff was bound to exe- 
cute that first, that was first delivered. By the same carth. 419 ! 
reason, if two writs of fieri facias come to the sheriff in 3Saik..i59. 
one day, he ought to execute that writ first whifch came 146 

to hand first, or he has no election: And in this case 
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there is nprius and a posterius in the same day (a). In con¬ 
sequence the sheriff makes himself liable for executing the 
writ first that came last, and muBt answer it to the party 
that brought the first writ, who may bring an action 
against him; but the execution 6hall stand gQpAo~dT*&gr 
ment for the plaintiff. Otherwise it would ^ have been, 
had he delivered his writ, but made the sheriff stay execu¬ 
tion till another day. 

JV. B. yhe case was here, that he who brought the 
first fi. fa. told the sheriff he was not in haste, so took. ou*~ 
no jyarrant, nor left any (b) fee; and this inclined the 
opinion of the Court more strongly against him (c). 


(a) R. ace. 1 T. 22. 731. In Roe 
ex dem. Wrangham v. Kersey, 3 Wils. 
274. the demise of the lessor of the 
plaintiff was laid on the day of his an¬ 
cestor’s death, which was objected to 
oa account of the rule of there being no 
fraction of a day; but the Court over¬ 
ruled the objection, for fictio legis ne- 
minern Icedere debet; but aid much it 
may; and by fiction of law the whole 
term, the whole time of the assizes, and 
the whole session of parliament, may 
be and sometimes are considered as 
one day, yet the matter of fact shall 
overturn the fiction in order to do jus¬ 
tice between the parties. So in Coom.be 
v. Pitt, 3 Bur. 1423., 1 BL 437. the 
defendant in a qui tarn action pleaded 


another action brought the same term, 
without alleging a priority, and relied 
upon the fiction of the term being 
only one day; but the plea was dis¬ 
allowed; and Lord Mansfield said, 
“ though the law does not in general 
allow the fraction of a day, yet it ad¬ 
mits it in cases where it is necessary 
to distinguish; and I do not see why the 
very hour may not be so too, where it 
is necessary and can be done.* 1 Vide 
also Johnson v. Smith, 2 Bur. 950. 1 
BL 215. 

(b) 1st, Vide 1 Wils. 44. 

(c) Vide Hutchinson v. Johnson, 1 
T. 22. 729. Rybote v.PecJcham, 1 T.R. 
731. ruBradley v.Wyndham,! Wils. 44. 


Bishop's power 
to compel a se¬ 
questration. 


[3S1] 


5. KOSELY r. WARBURTON. 

[[Mich. 9 Will. 3. B. R. 1 Ld. Raym. 265. S. C.] 

ON a scire facias against Warburlon, a fellow of Win- 
Chester College, the sheriff returned clericus beneficiatus 
mullum habens laicum feodum. Hereupon a fieri facias de 
bonis ecclesiasticis issued to the bishop, who sent his mandate 
to the warden and fellows of the college to sequester his 
salary, and they refused. T^ie bishop now moved to 
know, whether he might not compel them by ecclesiasti¬ 
cal censures. The Court asked, Whether this were an 
ecclesiastical constitution? The universities they said 
were not, for they have no cure; but are only societies-* 
ad siadendum Sir orandum; but a prebend is an ecclesi¬ 
astical benefice. And in such case, if a prebend have a 
sole distinct corps, it may be sequestered; but where he 
is only d member of the body aggregate, and the'* inhe¬ 
ritance is in the dean and chapter, there cannot be a se¬ 
questration. Per Cur. Let the bishop do as he ought by law. 
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6. COOT *. LYNCH. 


[Mich. 10 Will. 3. B. R. 1 Ld. Raym.427. S. C.] 

- * •. ■ 
t . 9 

JUDGMENT was given in Ireland , and on a writ of 
error affirmed in B. R. here, and costs taxed, and a ca¬ 
pias sued out of the King's Bench here, directed to the 
sheriff of the same county in Ireland , to take the defend- 
.*«it for these costs: but upon motion the execution wa# 
set aside, because there can be no such writ. The me¬ 
thod is to have a writ, reciting all the proceedings here in 
England , directed to the judges of the King’s Bench in 
Ireland , requiring them to issue a process of execution: and 
by this mandatory writ, the cause is restored to that 
court (a). 

(a) Vide 6 G. 1. e. 5. 22 G. 3. c. 53. 


Carth. 460. 

5 Mod. 421. 
Judgment of 
B. II. in Ireland 
affirmed here. 
Coats must be 
levied bv writ 
out of B. R. in 
Ireland. 2 Built. 
118. Yelv. 117. 
2 Crc 534. 4 
Inst. 73. 3 Cm. 
371. 3D. 298. 

S 3. S. C. Cases 
. R. 225. Holt 
372. Lilly Entr. 
225,271. 


7. KINGSDALE v. MANN. 

[Trin. 2 Ann. B. It.] 

THE sheriff delivered possession by virtue of an habere What is disturb- 
facias possessidhem in the morning: some hours after the ofUb f fkc°nc«L 
sheriff was gone, and the party in possession, the defend- 6 Mod. 27 . 1 
ant came and turned him out again. Et per Cur. If the HoU i 5 i 5, S&-*’ 
plaintiff had been turned out immediately after he was put 830. 
into possession, or while the sheriff and his officers were 
there, an attachment might have been granted; for this 
had been a disturbance to the execution, ajid a contempt; 
but, being several houfs after, Curia dubitavit. 2dly, It 
was agreed, that the Court might grant a new habere fa¬ 
cias possessionem , if the first was not returned. 


8. PERKINS ®. WOOLASTON. 

[Pas. 3 Ann. B. R. k Ld. Raym. 1256. S. C .3 

A writ of error is a supersedeas from the time of the al- C * 332 J 
lowance, and that is notice of itself; but if the defen- ^g^^Wrhrf 
dant have notice before allowance, it is from the time C rrorisa super- 
of that notice a supersedeas: But if a writ of execution sedeasto exicu- 
• be executed * before a writ of error allowed, or notice, mbj executed) 
it may be returned afterwards. The utmost length of as soon as allow - 
time the law allows for executing a writ, is the day ven°* 

whereon the writ is returnable; and it is not executable so. Cro. Jac. 
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534. i Vcnt^ any longer that day than the Court sits. So long as it is 
c°om^ e i 99 > l &c'. executable, but not executed, the allowance of a writ of 
Hob. fs. Far. error is a supersedeas , but not afterwards (a). 

133. ^Sid. 44. 2 Lev. 5. 1 Wilson 16. 2 Strange 631, 867. 4 Bur. 1340. Rep. 1183. 

(o) If an action be brought upon the brought for delay. Entdnstle v. Shep- 
juagment pending error, ana judg* herd, 2 T. R. 78. But execution was 
ment obtained in the second action, it stayed.notwithstanding the plaintiff of- 
will not be set aside, but the Court fered to the defendant’s attorney to 
will stay proceedings upon it. Taswell waive the judgment if he would point 
v. Stone, 4 Bur. 2454.; and if execu- out any error, which was refused, 
tion is sued out fkerein, it will be set Christie v. liichardson, 3 T. R. 78. 


aside. Benwell v. Black , S T. R. 
643. There is a distinction between 
the cases where an action is brought 
in the King’s Bench on a judgment of 
theComnKM Pleas, and where brought 
upon a judgment of the King’s Bench. 
In the first case theCourt will not stay 
proceedings, pending a writ of error 
without the defendant’s giving judg¬ 
ment in the second action ; but in the 
other case these terms make no part 
of that rule,because,in general, actions 
on judgments are vexatious, and the 
plaintiff might have his execution on 
the first judgment. Bates v. Logwood, 
1 T. R. 637. Vide Gribble v. Abbot, 
Cowp. 72. Allowance of a writ of 
error is a supersedeas to the writ of ex¬ 
ecution, and to all the subsequent pro¬ 
ceedings founded thereupon. The 
writ of execution and proceedings 
against the bail may be set aside in one 
rule. Dudley v. Stokes, 2 Btf 1183. 
When error appears to be brought 
merely for delay, the Court will not 
stay execution, as if it is brought on a 
judgment of nonsuit, the defendant 
may levy execution for costs. Kemp- 
laiid v. Macauleu, 4 T. It. 436. Rex 
v. Bennett, H. Bl. 432. 

The Court refused to stay proceed¬ 
ings in an action on the judgment, 
where a writ of error appeared to be 


How it is to be made out that error is 
brought for delay,is matter of evidence 
in each case. Kempland v. Macau- 
ley, ub. sup. Where the defendant’s at¬ 
torney undertook that the debt should 
be paid, if the plaintilf’s attorney 
would give time, which the latter 
agreed to do provided no delay was 
intended by the other side; the de¬ 
fendant afterwards brought error, and 
a rule for staying execution was set 
aside. Cates v. West, 2 T. R. 133. 

If bail is not regularly put in, the 
writ of error i9 not a supersedeas of 
execution. Lane v. Bacchus, 2 T.R.44. 
Huddy v. Gifford, Covnyns 321. Pitt 
v. Coney, 1 Str. 476. Where the 
writ of error is taken out before final 
judgment signed, bail must be put in 
within four days after signing judg¬ 
ment. Jacques v. Mixon, 1 T. R. 279. 

Execution after error allowed, and 
bail, is irregular, though the writ of 
error was returnable before judgment 
signed, if it was signed the same term. 
Barnes 197, 198, 260. Vide Str. 631. 

The allowance of a writ of error is 
itself a supersedeas, the service of the 
allowance is only material to bring the 
party into contempt, if he proceeds to 
sue out execution afterwards. Jaques 
v. JWjtju, ub. sup. Capron v. Archer, 
1 Bur. 340. 


< It has since been ruled that the refusing to stay proceedings pending error, must be confined to 
cases where the party himself, his attorney or bail, declare that the writ of error is brought only 
tor delay ; Levctt y. Perry, 5 T. It. 66'J. 


9. BOOTH v. BOOTH. 

[Mich. 3 Ann. B. R.] 

Where execu- BY injunction out of Chancery the defendant stayed 
injunction tnia^- the plaintiff’s execution a year and upwards; the injunc- 
trr the year, tion being dissolved, the plaintiff took out execution 
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without a scire facias , ami this was referred to the Court plaintiffmost me 
for irregularity. The plaintiff insisted, that he was stop- 402 ' 3 Mod h i*w^ 

K ed by the act of the defendant, and that if the defendant 6 Mod. 14,130, 
ad suspended it by writ of error so long, he had been at Iss! S^’ ?96j 
liberty to. take execution without a scire facias. Scd per 
Curiam , Wd cannot take notice of the Chancery injunc¬ 
tion, and you might have taken out a writ of execution, 
and continued it by vice comes non misit breve. A superse¬ 
deas quia improridc was awarded to the execution («). 


(a) In Michell v. Cue, 2 Bur. 660., 
a defendant having obtained a rule to 
shew cause why an execution should 
not be set aside, being sued out after 
a year from the judgment, without a 
st?. fa., but the delay had arisen on 
the part of the defendant, by bills in 
Chancery for injunction, and obtain¬ 


ing time for payment, &c.; the Court 
held, that the rule ft>r reviving a judg¬ 
ment by sci.fa. after the year was to 
prevent a surprise upon the defend¬ 
ant, and ought not to be taken advan¬ 
tage of when the delay was occasion¬ 
ed by himself; and discharged the 
rule with costs. 


10. CLERK v. WITHERS. 

[Mich. S Ann. B. It. 2 Ld. Itaym. 1072. S. C.] 

ADMINISTRATOR recovered judgment and sued out 6 Mod.290,* 91 , 
a fieri fuciasy, and delivered it to the sheriff the first of 
August; the sheriff seized the defendant's goods, and after- 303, 646'. 
wards, viz. the 9th of September , the administrator died; 
the sheriff returned, that he had seized goods to the value, 
scd quod remanent in manibus pro drfcctu emptorum: And 
afterwards, viz. the 29th of September, the said sheriff was 
removed, and a new sheriff sworn in. And now the de¬ 
fendant sued a scire fuyas against the old*sheriff, to have 
his goods again; and judgment being against him in C. B. y 
error was brought here, and objected for the plaintiff in 
error, that the execulion was abated, and no body could 
perfect it; not the executor of the administrator, because 
lie came in in aulcr droit; and the administrator de bonis r# ggg 1 
non could not, [or he was paramount; and that this was ljoVeis, 386 . 
not withiif the 17 Cur. 2. c. C3., for that only regarded the 1 1 Cm. 

cases after verdict. But ptr\Cur. This scire facias is not 1 x 457 ^' 
maintainable: and these points were resolved: Jac.194. Yelv.33. 

1st, That the plaintiff’s death did not abate the execu- Fieri facias a-*, 
lion; and that the sheriff notwithstanding that, might pro- ^ahitifF’a'Seiuh. 
Ceed in it, because the sheriff has nothing more to do Yelv. 33 . l Sid! 
with the plaintiff, for the writ commands him to levy and Lc^CroT* 
bring the money into court, which the plaintiff’s death jac’ 73 .Noy 73 , 
does no way hinder: ^Besides, an execution is gn entire 2 RoH Abr *91 
thing, and cannot be superseded after it is begun. Dyer 99 . pi. 57 ! 

1 Vent 41. 1 Jo. 386: 

Salkeld, Vol. I. 
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Exposition of Words. 


Sheriff that be¬ 
gan execution 
shall end it, 
though office ex¬ 
pires. Mod, 
Cases 297. 


Seizure divests 
defendant's pm- 
perti. i* .>,'1110(1. 

400.' Mo. 402. 
Ante 110. And 
he is ''ihcliurged. 
Cm. Car. 43,'. 

1 Sid. 4.>8. 

I Smind. 345. 

S Kelt. 39 f. 

5 Mod. 3.'7. 

1 la v. 2(;2. 

1 Mod. 12, 40. 


Stat. 17 Car. 2. 
•. 8. 5 Mod. 
384. Mod.Cases 
MG, 298. 


2dly, That the old sheriff has not only authority, but is 
bound and compellable to proceed in this execution; for 
the same person that begins an execution shall end it. and 
a distringas nttper vicccomtlrm lies. Ot these there be two 
sorts; one is to distrain the old sheriff to sell and brimvin 
the money; the other to sell and deliver the -ffioney to the 
new sheriff to bring into court: Which plainly shews his 
authority continues by virtue of the first writ. Vide Rasf. 
164. J'hes. lirev. 90. 34 //. C. 30. 

, 3dly, That when the sheriff hud seized, lie was com* 
pellable to return his writ, and made himself liable at all 
events (acts of God excepted) to ansvier the value of the 
goods according to ills return. 3 Cru. 330. 1 Cro. 439. 

and by the seizure the property was divested out of the 
defendant, and in abeyance. ^ 

4thly, They held, that the defendant was discharged; 
because the plaintiff having made his election, and the 
defendant's goods being taken, no farther remedy could be 
had against the defendant, hut against the sheriff only. 
He may be compelled to return his writ: If it he a liilse 
return, an action lies; if he returns a seizure and sale, he 
has the money; if lie has seized and not sold, that does not' 
discharge but excuse the sheriff, and therefore the plain¬ 
tiff may have a venditioni exponas to the sheriff, if he con¬ 
tinues in oflicc; if out of office, a distringas mtper vicccomi- 
tem , and then he must sell. 

5thly, That since, by the 17 Car. 2. r. 13., an adminis¬ 
trator dn bonis non may commence an execution on a judg¬ 
ment obtained by an executor or administrator, it is but 
reasonable, and within the equity of that act, that an ad¬ 
ministrator de bonis non should he permitted to perfect an 
execution thus^begun; for the right now comes to him. 
Judgment affirmed. 


[sa* j EXPOSITION OF WORDS. 


1. REX v. BEAR. 

[Hill. 10 Will. 3. B. R. 1 I.d. Raym. 414. S. C.} 

Difference be- INDICTMENT for making, writing, composing, and 
«ffS!iis*'"pvMt nd collecting divers libels, in vno quorum confine tor in'rr alia. 
417,646.S. c. juxta tenorem <$r ad ejjectum sequent': Upon not guilty^ 


Exposition op Words. 


sal 


a verdict was for the king; and upon a motion in arrest ss*ik.s96. 

of judgment it was held, that this was a sufficient setting 

forth the words of the libel; but, had it been only con- 218 . Holt 122 . 

tinctvr ad cjfertnm seyucntj that would not have done; 

fof that would not import a sameness in words, but in 

sense and construction only. 

But juxla tmoron imports the same words, for tenor ia 
a transcript or true copy, which it cannot be if it differs 
from the libel. Co. Ent. 116. ll< g. 169. a. Sul task's 
Case. Hilt, 32 & 34 Cur . 2. B. R. Rot. 115. 


2. WYAT v. ALAND. 

fTrin. 2 Ann. B. R. 2 Ld. Raym. 977. S. C. but not S. P.] 

AN action rjui turn was brought by an inferior against where word* 
one Annul for taking more than statute-interest; and he are capable of 
declared, that the defendant Aland had lent to one Kick- ‘hflereritesposi- 
Olson 200/. lor so long, and that at the day ol payment it be taken which 
was corruptly agreed between them the said Aland and ■'j£ c de * 
Nicholson , tiiat the said Nicholson should give the said , pwuicn t ia nd 
• Aland 40/. pro. defrrendo if dundo ulteriorem diem solutionis , «ot that which 
viz. m l id junr prauliclo Aland; whereas Aland was not the c'moU. 33 . 
person to pay, for it was he that lent the money; and it s. c. Holt 
was objected, that this was nonsensical and impossible, t ‘ 09, 
and that the. statute of jeofails would not aid a penal in¬ 
formation: The counsel of the other side urged, that the 
nonsense should he rejected, and then the declaration 
would be sufficient; and cited 1 Mod. 42. 2 Saund. 96. 

2 CVo. 349. Hull and Bonithon. Holt , C. J. where a 
matter set forth is grammatically right, but absurd in the 
sense and unintelligible, we cannot reject some words to 
make* sense of the re^f, but must take them as they are; 
for there is nothing ■ro absurd or nonsensical, but what by 
rejecting and omitting may be made sense; but where a r gjgg T 
matter is nonsense by being contradictory and repugnant \Vbov nonsense 
\o somewhat precedent, there the precedent matter which l-ejecte^.. 

is sense shall not be defeated by the repugnancy which 
follows, but that which is contradictory shall be rejected; 
as in ejettment where the declaration is of a demise the 
second of January , and |he defendant postea , scil. the 
first of January ejected him: Here the scilicet may he re¬ 
jected, as being expressly contrary to the postea and the 
precedent matter. 2dly, He seemed to hold, that an in- v 7 '‘ k ‘ 3 ^ v ; aj 
'formation upon a penal statute by a common informer was 9 wiis. «e. * 

•not within the statutes of jeofails , otherwise of an informa¬ 
tion by a party grieved. 3dly, He held, that the word dando 
was applicable to Nicholson, and solutionis to Aland; so that 
it bore this meaning, viz. for giving a farther day to Nicholson 
of payment to Aland, since he was to receive, and the money 
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Vide Rep. B. H. was to be paid to Vim; and where a matter is capable 
c;oniri)ig. n ’ of different meaning:', that shall be taken which will sup- 
pleader, c.28. port the declaration or agreement, and not the other, 
34 i. ed c.° 77 . pa which would delt a! it. Powell, J. differed as to the first 
pa. 371. point, and was of opinion, that the words unnocessfi ry might 

in construction be omitted or rejected, though they are 
not repugnant or contradictory, but in cakris omnibus 
agreed n ith the chief justice. Adjournutur. 


EXTINGUISHMENT. 


Bond to pay 
money after 
marriage be¬ 
tween obligor 
and obligee, the 
debt is only sus¬ 
pended by the 
intermarriage. 


GAGE or GRAY v. ACTON. 

[Hill. 11 Will. S. B. R. Intr. Hill. 9 Will. 3. Rot. 293, or 
243. Comyns C7. S. C. 1 Ld. Raym. 515. S. C.j 

DEBT against the administratrix of her husband for 60/. 
for rent incurred in the life of the intestate, on a demise 
by deed to the intestate; The defendant pleaded, That the 
intestate (him ipsaprafaC defendens solafuit concessit sc leneri 
by bond to her in 2000/. with this condition indorsed, 
viz. That in case the obligor and she intermarried, and 


lstvol. Lillie’s 
Ent. 214.Freem. 
612. 2 Vern. 
480. 281. 

2 Wins. 243. 
Butl. Co. L. 264. 
b. n. 2.351. n. 1. 


earth. 511 . s."c. the wife survived, and the obligor left her 1000/., then to 
Cases M. ii. 288 . } x . void; and farther pleads, Tl 't they intermarried; 
° ‘ she survived; that he did not leave her 1000/., that she 

took letters of administration; that 250/. came to her 
hands, which *shc retains in part of satisfaction; and 
that site hath not assets ultra. The plaintiff demurred 
El per Cur’ ; 

Milbourn v. Ewart and others, 5 T. Repin ts, 581 to 587. , 

[*326]] 1st, An administrator may retain a bond-debt due to 
Administrator himself, notwithstanding that rent is due from the intes- 
3St“ “ fate: fur whether the demise he by parol or by deed, the 
against rent, but rents are of equal nature, and neither is superior ton debt 
bond°to > another hy specialty. On the other hand a debt by specialty is 
3 Lev. 267. equal but not superior to them, therefore an executor may 
2 Vem ^i 84 138 pl ea d payment of one against another, or a recovery of 
l Ver. 490 . one against another; hut in debt for rent he cannot plead 
Com. J45. there is a. bond-debt due, nor vice versa, which is alZ that 
can be collected from 2 Vent. 184. the case objected. 
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And Holt, C. J. held, That the bond-debt was extin- 3 T. Hep. 394. 
guished by the intermarriage, because it was a present 
debt, and the condition made no alteration; for the condi- 2Vcnt48 l. 
tion is not precedent, nor does the debt arise on the event 
of that: If it were, then in debt upon a bond, the plain- 
lilf must always shew the condition broken; whereas if the 
defendant craves oyer and demurs, the plaintiff must have 
judgment; for the condition is subsequent, and the obligor 
may, if lie will, pay the money due on the bond without re¬ 
gard to the condition. • 

If this be present duty, then he held the intermarriage Skin- 409 » 410 - 
extingnishcd'it&r consequcnti , for the husband and wife are 
one person; the husband was the person ’entitled to re¬ 
ceive the money, and that in his own right; therefore he 
couid- JV't at the same time be the person bound to pay; 
and no intention of the parties can alter the law. 

' * The Chief Justice admitted, That if a feme executrix Stem'S* 
of an obligee marries the obligor, that will work no ex- nes obligor, no 
tinguishment, because the husband is to receive it in outer 
droit; it would be a devastavit by construction of law, which 
being a wrong, cannot be; so if a man hath a term in right 
of his wife, or as executor, and purchases the reversion, 
this "s no extinguishment; because he hath the term in 
one right, and the revision in another. In that case the ] 
difference of the rights hinders an extinguishment, because 
a third person is concerned and maybe prejudiced,which 
cannot be by act in law. 

Also he admitted, if one promises a feme sole, in consi- No 7 26 - 
deration that she w ill marry him, he will leave her so 
much in case she survive, or covenants in the same man¬ 
ner, that is good; because though the covenantor and co¬ 
venantee be present, yet they raise no p»esent duty, but 
only a future debt upillfh contingency, which cannot hap¬ 
pen during the covefture; and this is precedent to the du¬ 
ty, and must be specially declared upon. ["*327 1 

• Also lip said, that where the wife hath any right or duty, Husband may J 
which by possibility may happen to accrue during the co- ^ichby possi- 
verture, the husband may by release discharge it; but baitymayaccrue 
where the»wife * hath a right or duty, which by no possi- to the wife du- 
bility can accrue to her (hiring coverture, the husband tuiS; otherwi»B 
cannot release it. not * 

But Gould and Turton, Justices, were against the Chief 
Justice, because it would subvert the marriage agreement; 
t d they held the debt was only suspended, the rather bc- 
t..iuse it was not payable during the coverture, but w r asa 
debt on contingency; so that if the feme dum sola had re¬ 
leased all demands, the debt had not been extinguished. 

2 Cro. *170. I Sid. 58. 5 Co. 70. b. Moor 85®. Litt. §^ er f/„b. 



SS 7 Fairs, Markets, and Tolls. 

R; VL 571. 26 H. 8. 7. b. 1 Cro. 373. 8 Co. 136. 1 /nrf. 264. 

b. 343. b. 11 H. 7. 4. 6. Dyer 140. Di/«. 171. 1 Roll's 

935. Yelv. 156. Palm. 2 9. 2 Cro. 222 (a). 


(a) The defendant filed a bill in 
equity against the heir at law, and the 
mortgagee of freehold and copyhold 
estates, mortgaged by the intestate, 
to redeem and be let in to have satis¬ 
faction of the bond. The Lord 
Keeper said, if the bond were exe¬ 
cuted, (which being doubtful was 
ordered to be tried,) the Court would 
support it as a bond; and that the 
freehold and copyhold being mort¬ 
gaged together, tne plaintiff should 
redeem both. Acton v. Acton, Free. 
Ch. 237. 2 Vern. 480. Eq. Ab. 63. 
Vide Cannel v.liuckle,2 P. Wins. 242. 
In Milboum v. Ewart, 5 T. It. 381., 
the plaintiff brought an action against 
her husband’s executors, upon a bond 


given before marriage, with condition 
for payment of 30001. at the expira¬ 
tion of twelve months after the de¬ 
cease of the obligor. The intermar¬ 
riage being pleaded in bar,the plaintiff 
replied, that the bond was given in 
contemplation of the marriage, with 
intent that if the marriage should 
take effect, and the plaintiff should 
survive her husband, she should have 
the full benefit and effect thereof. 
The plaintiff had judgment-on de¬ 
murrer, and the Court held, that the 
bond was not extinguished by the in¬ 
termarriage, and approved of the deci¬ 
sion in this case, according to the opi¬ 
nion of Gould aud Turton. 


FAIRS, MARKETS, AND TOLLS. 


BURDETT’S CASE. 


[Trin. 8 Ann. B. R.] 

q. Whether the IN trespass the defendant justified as clerk of the mar- 
market^can dis- ^et wit h in the district of Whitechapel, for a distress of 3s. 
train CX officio,’ Ad. for not using measures mkrked according to the slan- 
nSelr dard of the Exchequer. Upon demurrer, Sir Peter King 
jfiod l . e Cases S JG4. prodef. urged, this was an authority given by 14 E. 3. c. 
12. sect. 2. And Holt, C. J. held, 

That the clerk of the market could not have power to 
estreat fines and amerciaments, otherwise than as a fran¬ 
chise; and it is more reasonable the clerk should bring the 
standard with him, than that the people should follow him, 
or attend at a place out of the market. 
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FALSE LATIN. 


1. BENNET v. PRESTON. 

[Mich. 4 W. & M. B. R.] 

IN an appeal of murder, the declaration was, that at 
Cfapham in Cftm. Surr. vcncrunt pradicti Johannes quidem 
Daniel Stokely modo defunct And upon demurrer the 
Court held, That this, viz. quidem , being admitted to be 
/also Latin, would not abate the bill or declaration, for it 
.did not at common law; and relied upon Long' 5 case. 5 
Co . 121. 10 Co. 133. 1 Leon. 73. 


2. REDWOOD v. COWARD. 

i 

{[Hill. 8 Will. 3. B. R. Intr. Trin. 8 Will. 3. Rot. 645. 1 Ld. 

Raym. 147. S. C.] 

A VERDICT was entered assident damna for assidunt , 
and on a writ of error this was assigned for error, and in¬ 
sisted was future. Scd non allocatur ; for it may be the 
present tense of the word assideo; however, in verdicts 
the same exactness of expression is not required as in 
pleading, for they are the words of a lay jury, and though 
it may wot be proper Latin , yet it is so confinon, that it is 
now made good by prescription. Vide Plo. 347. 3 Cro. 

647. 4 Co. 7. Ana the Court said, it was not like con- 

j:e.ssum instead of considcratmn esl in a judgment, for that 
thftse words were of different import, and the law requires 
that judicial acts should appear to be done upon con- 
' siderution. 




3. DILLON r. HARPER. 

[Trin. 2 Ann. B. R. 2 Ld. Raym. 898. S. C.] 

*IN an action against an attorney, he pleaded, That he 
was an attorney of the Court of Common Pleas, et quod 
nnlfus hujusmodi a domains non debet implacitari , $c. Et 
per Cur. Two negatives may be construed as a negative 


4 Mod. 159. 

S.C. False Latin 
abates nut an ap¬ 
peal quidem for 
quidam. Vide 

I Lill. 597. 

4 Co. 39. b. 

II Co. 32. a. 
Cro.El.108.pl-8- 


Assident damna 
■well in a verdict. 
2 Lill. 643. 

2 Saund. 97. 

1 Mod. 292. 

Cro. Car. 219. 
Cm. El. 150. 

9 Rep. 51. b. 

1 Sid. 27. 

5 Mod. 323. 

S. C. Cases B.R, 
109. Holt 272- 


Two negatives in 
pleading cannot 
be taken as a ne¬ 
gative. Pol lex. 
3.S.C. 2SalL 



Failer op Record. 


388 J 

545. Bat upon 
another point. 
Holt 589. S. C. 


[329] 


Upon outer ac¬ 
tion pendant 
pleaded, discon¬ 
tinuance, after 
nul tiel record 
replied, will not 
avoid it; other¬ 
wise of reversal 
by error. Holt 
255. S. C. 

3 Salk. 238. 


[330] 


1 Show. 342.S.C. 
Quantum meru¬ 
it lies for serv¬ 
ing as a oom- 


in grants, but not in pleas, for they are to be in Latin, and 
must be construed as Latin ought to be, and in that re¬ 
spect this plea is rather a disclaimer than a claim of priv¬ 
ilege. Sed vide jjllcx. 652. 


FAILER OF RECORD. 


KNIGHT’S -I SI'.. 

[[Hill. 2 Ann. B. R. 2 Ld. Raym. 1014. S. C.] 

CASE against Bcsaliel Knight by a wrong name: The 
defendant pleaded in abatement; upon this the plaintiff 
without proceeding further, brought a new action against 
him by his right name, to which he pleaded another ac¬ 
tion pending. Et per Holt , Chief Justice: The plaintiff 
should first have discontinued the first action; it will be 
too late to do it now, for the discontinuance will relate 
only to the time of its being entered on record; so that 
upon nul tiel record it will be against him; for it was pend¬ 
ing at the time of the plea pleaded: And this differs from 
a reversal of an outlawry or judgment by writ of error: 
for if nul tiel record be pleaded, and after that, but before 
the day given to bring in the record, the judgment is re¬ 
versed on a w-'it of error, that reversal avoids the record 
ab initio , and it is a deficit de recoKl^ 


FEES. 


1. STOCKHOLD v. COLLINGTON. 

[Mich. 3 W. & M. B. RQ 

THE plaintiff brought an action upon a quantum meruit 
againsf the defendant, for that he at his rcqdest had 
served him as a commissioner in a certain commission out 


Fees. 


of the exchequer, directed to him and others, for examin- «*«>**oner on • 
ation of witnesses: after verdict on non asjgempsit, Tremaine cx'wuilleTit- 
njpved in arrest of judgment, that ther i jg lntiff acted by »’•_«*&• 2 Salk, 
command of Court, and could not ther<||re take a pro- cmi.b?%6. 
mise of reward for the service, no more v whan a sheriff or t’-anh. aos. 
bailiff. Sed njbn allocatur; for he is appointed at the no- l u I ' ,l , t { r y ( a y? Je 
snination of the party, who ought to pay him if he em- sim. 78 Sti. 747 . 
ploys him. Espinasse Dig. 


2. GOSLIN v. ELLISON. 

[Hill. 5 W.&M.B. R.] 

PROHIBITION was prayed and granted to stay a suit prohibition 
in the “Archdeacon of Litchfield?* court against church- gnimed «oa *uit 
gardens, for a fee for swearing them and taking their [»' e *ring 01 
presentments; and Sir James Montague came afterwards eburchwardens, 
to discharge the rule, but was over-ruled: Mr. Acker ley 
on the other side insisted, that no fees could be due but 629 , 
by custom or for work done, in which case a quantum ^"[ b - 

theruit lay. nos. Com. 

Ilep. IS. Com. Dig. Prohibition, F. £. vol. 6. 3 eil. 114 


3. HESCOTT’S CASE. 

[Mich. G W. Sc M. B. R.] 

k AN under-sheriff refused to execute a capias ad satisja- Under sheriff 
cicndum till he had his fees. And, upon motion against refuse to 

him, the Court said, That the plaintiff may bring an tVftie has'his™ 
action against him for not doing his dutjt, or might pay h<s. Vi". 2 Lill. 
him his fees, and theuyirfidict him for extortion. Noy 75. 2T. R*id'!' 5 " 
post , pi. 5. <?' 


BROCK WELL r. LOCK. C 331 ] 

[Pasch. 7 W. S. B. R.] 

DEBT was brought by tlA bailiff of fhe liberty-court of 5 Mod. 97,47. 
the bishop of Rochester, on the 28 Eh':, c. 4. for 6/. 10s. 
fees, for an execution sued out of that court on a judg- .omts not vm.iS 
raent there, and a verdict was for plaintiff; and in ar- tliesUituie^uui. 
rest of judgment it was objected, 1st, That debt would 241 . P»pi,!l73. 
not lie upon this statute for fee; sed non allocatur. 2dly, P**hn. 399. 
That the act was misrecited to be of 28 Elis., where- Co “ t ■ liuW ‘ S3 ' 
as it vras made the 29th; sed non allocatur; for the 
printed book is false, and by the parliament-roll it ap- 
Salkeld, You I. 54 
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Fees. 


1 till. 598. 
Jones 307. 
Latch 16,18. 
1 Cro. 386. 
Noy 27, 75. 
Cro. Car. 287. 


Ante, pLS. E. 4. 


To what execu¬ 
tion the statute 
29 El. c. 4. ex¬ 
tends, and to 
what not. Post, 
|il. 12.2 Sid. 
155. 1 Vent. 
351. Ante 209. 
1 Lill. 597. 

5 Mod. 97. 

Skin. 363. 

Vide stat. 3. 
0.15. 8. G. 25. 


[388] 


pears to be the 28th. But then it was considered, wheth* 
er the statute extended to executions out of corporation- 
courts, 8fc.? And it was held by the Court, that the statute 
extends to all judgments in Westminster , and that, whether 
the sheriff executes them in a county or a franchise, he 
shall have his fees within this statute, vizi 1 s. per pound 
for the first hundred, and 6 d. per pound for every other 
hundred: And so it is of the bailiff of a liberty when he 
executes any execution on a judgment given in the courts 
at Westminster , within his liberty; but if the bailiff or oth¬ 
er officer executes process on a judgment given in a court 
of a corporation or liberty, he is not entitled to fees within 
this statute. 


5. ANONYMOUS. 

[Hill. 7 Will. 3. B. R.] 

MR. Carlheza moved, That an under-sheriff might at¬ 
tend for refusing to execute a fieri facias till his shilling- 
pence was paid: The Court would not grant the rule, but 
said it was extortion, for which he might be indicted* 


6. PEACOCK r. HARRIS. 

[Pasch. 8 Will. 3. C. B.] 

It was resolved, 1st, That the statute 29 Eliz. cap. 4. 
docs not extend to real executions, but only to execu¬ 
tions in personal actions; therefore it does not extend to 
an habere faciah seisinam or possessionem. 2dly, That upon a 
capias ad sutisfac. the sheriff shuih have his fees for the 
whole debt. 3dly, Powell junior, j. said. That it was 
the opinion of Holt , C. J. that the sheriff should have 
fees for executing an elegit , but he said he doubled of that; 
because it would be unreasonable when the whole debt is 
500/., and perhaps the land extended but 20/. per annum , 
that the sheriff should have fees for 500/. Treby , C. J. 
said, That he should have fees according to the sum le¬ 
vied, and not according to the debt recovered, as upon a 
fieri facias. To which Pmoell answered, That that could 
not be, because the party might detain the land till he 
was satisfied the entire debt, and the plaintiff is, by hav¬ 
ing made his election, barred of all other executions. 
4thly, That the statute does not extend to executions upon 
statutes-merchant, recognizances, Sfc. for the act is to 
be understood of cases where the judgment reddilur in 
invitum, and not by the voluntary confession of the party. 



Fees. 


7* EARLE v. PLUMMER. 

[Pasch.9 Will. 3. B. R.] 

IF an erroneous writ be delivered to the sheriff, and he 
executes it, h&'shall have his fees, though the writ be er¬ 
roneous. 


8. SPRINGATE v. SPRINGATE. 

[Pasch.9 Will. 3. B.R.] 

NO rule ought to be made for referring an attorney’s 
bill delivered to his client, unless there be an action pend¬ 
ing thereupon. 

"**■ Bat now see the stat. 2 Geo. 2. for the better regulation of 
Iroli&tors. 


9. BURDEAUX v. DR. LANCASTER & AL. 

[Hill. 9 W. 3. B.R.] 

BURDikUX, a French protcstant, had his child bap¬ 
tized at the French church in the Savoy, and Dr. Lancas¬ 
ter, vicar of StN Martin's, in which parish it is, together 
with the clerk, libelled against him for a fee of 2s. 6d. due 
to him, and Is. for the clerk. A prohibition was moved 
for, and Levim urged this was an ecclesiastical due by 
the canon. Holt, C. J. Nothing can be due of common 
right, and how can a canon take money out of laymens’ 
pockets? Lyndaoode says, It is simony to take any thing for 
christening or buryi^; unless it be a fee due by custom; 
but then, a custom f?>r any person to take a fee for chris¬ 
tening a child, when he does not christen him, is not good; 
like the case in Hobart, where one dies in one parish and 
is buried in another, the parish where he died shall not 
have a burying fee. If you have a right to christen, you 
should libel for that right; but you ought not to have mo¬ 
ney for christening when you do not. 


Feet due on er¬ 
roneous writ. 
CueaB.R. 128. 
S.C. 


Attorney’s bill. 


attornies and 


No fees die for 
christening or 
burying, unless 
by custom, and 
then he must do 
the duty. Coses 
B. R. 171. S. C. 
Holt 317. 


Post, pi. U, 
Hob. 176 . 
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Fees. 


Register of spiri¬ 
tual court can¬ 
not sue there for 
fees < 'asi's 
B.R. f,08. S. C. 
Holt 596. 


l>enial of just 
fees is R (li:.si-isin. 
5 Mod. 212. 

1 Mod. 167. 


Vide pi. 2. ante, 
and autU. there 
•ited. 


Suit for fees in 
the ecclesiastical 
courts pro¬ 
hibited. 5 Mod. 
238. 1 Moil. 
167. Vide 
supra, pi. 2,10. 


Jfor fees of exe¬ 
cuting an elegit, 
debt lies. Holt 
S18. S.C. ante 
209.’ S. C. by 
the name of 
Jayson v. Itash. 
Vide ante, pi. 6. 
Ante 269. 


10. BALLARD r. GERARD. 

[Mich. 13 Will. 3. B. R. 1 Ld. Raym. 703. S. C.] 

THE register in an ecclesiastical court libelled there 
for 4s. Gd. lor his fees, and proceeded to excommunica* 
tion: The defendant came and suggested, That the office 
of register was a temporal office, and a freehold, and mov¬ 
ed for a prohibition, which was granted; for the Court 
has no power to compel the party to pay fees to their offi¬ 
cers, hut they must bring their quantum meruit; or if the 
office he a freehold, they r may bring an assise; for the de¬ 
nial of just fees is a disseisin. At another day Mr. Broder¬ 
ick moved to set aside the rule: lie admitted it was other¬ 
wise for proctors 1 fees, because there is a remedy at com¬ 
mon law upon the retainer; hut said this was upon a diffel- 
ent reason, because the parly is a mere officer of the Court*: 
and that the Court might appoint a reasonable fee to offi¬ 
cers that attend them, and that it is not extortion any 7 more 
than box-money; hut the rule stood. Vide 2 Keb.Glb. 
3 Keb. 441, 516, and 303. 


II. GIFFORD’S CASE,.' 

[Mich. 1 Ann. B. R.] 

GIFFORI) was libelled against in the ecclesiastical 
court for fees, and upon motion a prohibition was grant¬ 
ed, for no court lias a power to establish fees; the judge 
of a court mjy think them reasonable, hut that is not 
binding: but if on a quantum wieA;$V, a jury think them 
reasonable, then they become esldilished fees. Vide 
Hardr. 351. 


12. TYSON v. PASKEt 
[Mich. 4 Ann. B. R. 2 l^d. Raym. 1212. S. C.] 

THE sheriff having executed an elegil , brought an 
action of debt for his fees: and it was objected, that 
this was not within the statute, that the execution is 
not complete, and the plaintiff cannot enter, hut must 
bring his ejectment. Holt, C. J. said, There was the same 
reason for fees for executing an elegil as an extent. 
Upon an elegil the sheriff returns, that he has taken an 
inquisition, extended the lands, and delivered them to the 



Fees. 
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plaintiff; and there is a liberate in the body of the writ of 

clegit, and the plaintiff on this return may enter, for by the 

return he becomes tenant by elcgit, and may maintain an 

ejectment, and assign his interest upon the land; but the 

defendant’s continuing in possession after the return of the 

writ, turns tbb plaintiff’s estate to a right, and therefore 

he must enter to assign. The execution is complete and 

perfect; and his being put to an ejectment is no reason; [334] 

for in case of an extent upon a statute where the liberate 

is distinct, he cannot enter by force; it is true, he may* 

without force; and so he may here: And Powell said, Videstat.3G. 

That extent»gcncrally is the word of the statute of Eliza- 15 ‘ 8G - 25 * 

hrfh , and that an extent upon an elcgit was an extent within 

the statute, as well as an extent upon a statute. 


IS DEAN AND CHAPTER OF EXETER’S CjISE. 

[Hill. 5 Ann. B. R.] 

SERJEANT Hooper shewed cause against a rule for a No fees due for 
prohibitioirto the Spiritual Court, to slay a suit there for £“"^ unles8b y 
a customaly fee of 10/. due to the dean and chapter of u m ' 

Exeter , for Jurying in the cathedral church: Sed non allo¬ 
catur; for no-fee is due for burial of common right: But Ante pi.9. 
where a licence is necessary, the person giving it may 
stand upon his own price; and if there he such a custom, 
it is triable at common law. Vide 3 Keble 527, 523. If Cart. s*. 
the custom be not denied, the Spiritual Court shall pro¬ 
ceed ; for there is no other remedy: But if the custom be 
denied, a prohibition shall go; not propter defect, jurisdic- 
t ion is,'hut trialionis; and that burials at common law ought 
to be in the churchward, and without fee. 2 Kcb. 778. 
con Ira. 



FELONY. 


If severs! make 
a riot, and a man 
is killed, they 
are all princi¬ 
pals in the mur¬ 
der. 4 Co. 43. b. 
Holt 484. S.C. 


[88S] 


Vide 1 Hawk. 

P. C. ch. 31. s. 
46,47. and note 
to s. 46. in 6th 
edition. 


DOMINA REGINA r. WALLIS. 

[Oct. 14, 1703. Coram Holt, C. J. & al. Justic. apud le 
Old Bailey.] 

i 

INDICTMENT against A. for the murder of John 
Cooper , and also against 2?., C., D., and E., as persons pre¬ 
sent, assisting, aiding and abetting A. therein; E. being 
arraigned upon this indictment, pleaded not guilty; and 
upon evidence it appeared, that the person slain was a-- 
constable, and in the execution of his office with divers' 
other constables in May-Fair. That E. the prisoner first 
drew his sword, and with divers others, to the number of 
forty persons, fell upon the constables; that this affray 
continued an hour after, till in the end one of'he consta¬ 
bles, viz. the said John Cooper , was slain; but by whose 
hand it did not appear. It also appeared that A had been 
tried on this indictment and acquitted. P cr Molt, C. J. 
1st, Though the indictment be against tb-' prisoner for 
aiding, assisting, and abetting A. who was acquitted; yet 
the indictment and trial of this prisoner is well enough, for 
who actually did the murder is not material; the matter is, 
that a murder was committed, and the other is but a cir¬ 
cumstance, and all are principals in this case; therefore, 
if a murder be proved, it is well enough. 

2dly, If a man begins a riot, as in \^us case, and the same 
riot continue, and an officer is killecf^he that began the 
riot, as the prisoner here did, is a principal murderer, 
though he did not do the fact. 
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FENCES, INCLOSURES. 


STAR v. ROOKESBY. 


[Mich. 9 Ann. B. R.] 


ERROR was brought on a judgment by default in 
C. B. in an action on the case, wherein the plaintiff de- timm the plain* 
clared..that he was possessed of a close adjoining to the 
defendant’s, and that the tenants and occupiers of that u/be out ofre- 
jclosp had time out of mind made and repaired the fence P a jr> P** 
between the plaintiff’s and defendant’s close, and that for uc entered plain* 
want of repair the defendant’s cattle came into the plain- tiff’s close, &c. 
tiff’s close, &c. Et per Cur. 1 Vcnt * 

. 1st, Either trespass or case lies; trespass, because it was ’ 
thej:>iain tiff’s ground and not the defendant’s; and case, against 
because tlfc first wrong was a nonfeasance and neglect to right islaid on 
repair, aim that omission is the gist of the action; and ^° e ^,;° f ti ff e 
the trespass only consequential damage. must make titles 

2dly, This lana charge upon the defendant against com- L efficient 
mon right; for the law hounds every man’s property, and lien. A. Q. 168. 
is his fence, and this is obliging another to make a fence v'-d Pott/’ 


for him. 


Vide Potts v. 
Guirae & Fore¬ 
sight, ante 10, and note thereto 


3dly, That where a charge is imposed on another, and [ 336 ] 
that against common right, and the charge is laid on him 
as owner of the soil Jr tertenant, the plaintiff in his de¬ 
claration must make himself a good title; but where he p ogt36 o. 
declares against the defendant as a wrong-doer only, and s Mod. sis. 
not as tertenant, it is sufficient that the plaintiff declares cSmDfe?' 
on his possession. Pleader, u. 39. 

5th vol. 3d. edit pa. 347. Str.fi. 


4thly, That fhe plaintiff has made himself a sufficient 
title in this declaration, by shewing the defendant bound 
to this charge by prescription; which prescription is suf¬ 
ficiently alleged; for by tenentes is meant the owners of 
the fee-simple, and by occnpalorcs, those that come in under 
•them. That tenentes is so taken, appears by the writ de Prescription In 
curia claudenda; which is a writ of right, and lies only 
for a tenant in fee; and as this is a charge upon the land, 6 Mod. 4. Far. 
which runs with it, there is good reason why every occu- *>■ 

|>ier should be bound. And it is sufficient for the plaintiff 622.21 h'. 6. s’ 
to charge the tenentes and oecupatores , because it is impos- l98> 
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Fines. 


2 Cro. 665. 

29 E. 3. 32. 

3 Cpo. 445. 

2 Hull. Kep. 
285. I»v. 75. 

5 Co. 99. Godb. 
54.2 Lev. 163. 

4 T. It. 318. 
719. 


siblc Hi at he who is a stranger should be able to know and 
set forth their particular estates, titles, and interests; but 
the prescription is annexed to the tenentes, i. e. tenants pf 
the fee: Yet on a traverse of the prescription it would be 
good evidence, that the tenants for years have from time to 
time fenced and repaired, for perhaps the estate has not 
since time of memory been in the actual occupation of 
the very owner of the fee. The judgment was affirmed. 


l 8 *n FINES. 


1 . PRICE V. LANGFORD. 


[Pas. 2 W. & M. B. R. Intr. Hill. 2 & 5 Jac. 2 hot. 1059.} 


1 Show. 92. S. C. 
fine over grant 
and render is 
tantamount to a 
feoffment and 
re-feoffment ,aml 
creates a new 
estate. Vide 
post 590. 1 Inst. 
353. Holt 253. 


Vide Doug. 771. 
(741.) Roe v. 
Bald were, 5 T. 
R. 101. 


H. Was seised in fee as licir of the part of t»ae mother; 
he and his wife levied a fine to A. and with war¬ 
ranty ; A. and B. by the same fine did- grant and ren¬ 
der the lands to the husband and wife in tail, remainder 
to the heirs of the husband: The husband and wife died 
without issue, and the question was, Whether the heir 
a partepaterna or a parte mulcm-a should take these lands? 
It was argued on one side, that the seisin of the conu- 
see is fictitious* for if the conusee were tenant for years, 
the term would not be thereby extinguished; and he is 
like to the surrenderee of a copyhold,''nothing but a mere 
instrument: Therefore nothing is altered by the fine, but _ 
the use and estate remains as before. On the other sidvt 
it was said, that the conusee could not render if he had 
not the estate in him, and that it is a re-infeoffmenl; and 
of this opinion was the Court, who held, that, the estate 
was once in the consuee, and the fine and render is a con¬ 
veyance at common law’, and ^thc render makes the co¬ 
nusor a new purchaser as much as a feoffment and rc-feoff- 
ment at common law («). 


(a) A fine mr grant et render is the 
only fine that gives a new estate, for 
upon a fine sur conusana, <§'c. the old 
use remains. Abbot v. Burton, 2 Salk. 
590. Cruise 38. In Martin ex deni 
Tregonwell v. Strachan, 1 WiU. 2, 66. 


2 Str. 1179. 4 Bro. T. C. 486.; but 
most accurately stated in a note to 
5 T. R. 107.; a person seised in tail by 
purchase, remainder in tail, remainder 
to himself in fee by descent ex parte 
matema, suffered a recovery, and de- 
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dared the use to himself and his heirs: property being copyhold, it was ar- 
It was adjudged that the heirs ex parte gued that the legal estate of that vested 
paterna were entitled,a pure fee-simple in the recoveror, and broke the de- 
artsing from the estate-tail, and no- scent; but the Court over-ruled the 
thing from the remainder. In Roe distinction. When a person was seised 
dem. Crow v. Baldwere, 5 T. R. 104., of the legal estate by descent ex parte 
a person being seised in tail of lands by materna, and the trust by descent ex 
■ purchase, under a settlement made by parte paterna, the maternal heirs were 
an ancestor ex parte materna, and of held entitled. An infant; Goodright v. 
oth ers by d escen t ex parte materna,su f- Wells, Doug. 71.) being entitled by 
fered a recovery .wherein the uses were special occupancy asneir ex parte 
limited to her right heirs. The part materna, the guardian took a fresh 
which she toojt by purchase was ail- lease to her and her heirs for three 
judged to go to tlie heir ex parte pa- lives; the infant dying, the heirs ex 
term; and that which she took by de- parte paterna were neld entitled, 
scent from the maternal ancestor, to Mason v. Bay, Free. Ch. 319. Vide 
the heirs .ex parte matema.Fa.rt of the Harg. Co. Lit. 12. b. 14 Vin. Jib. 286. 

2. WINCIIURCII v. BELWOOD. 

[Pasch.4 W.&M.B. R.] 

ERROR tiding brought in B. R. of a fine in C. /?., the Show. 345 . Er- 
fine was afbrmcd; and now a writ of error, coram vobis lies upon an af- 
resufen. wail brought here; and exception was taken, that of a 

writ ought to abate, for that no such writ lies in this fineln ll ’ 
case, becauseV^ily a transcript of the fine is removed into 
this court. An<P*tt was likened to the cases of error in 
the Exchequer Chamber, where only a transcript goes 
up, and if the writ abates, no writ of error coram vobis 
lies. 

Sed per Cur. The reason of that is not because they in Post 401. 
the Exchequer Chamber have only a transcript, but be¬ 
cause they have only a particular authority to affirm or to 
reverse. It was * admitted, that a transcript of the record Post 342. Post, 
of a fine is only removed, because upon judgment of re- p1- *■ 

•versal a certiorari goes for the very foot of the fine, and it J. * 338 J 
is* cancelled. But, notwithstanding that, the Court held, 
that error coram vobis residen. lay (a). 

(a) R. contra fiurleigh v. Harris, Rol. 420. by which it appears the writ 
2 Str. 975. It is there said, that this of error abated, and there was no af- 
case is not warranted by thef record firmance. 
which is entered Hil. 3 «§• 4 Jac. 2. 

Salkeld, Vol. I. 55 
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3. SYMONDS r. CUDMORE. 

[Hill. 5 NY.& M. Rot. 743.] 

JN ejectment a special verdict was found, upon which 
the case was, Tenant in tail in reversion after a lease for 
years, remainder to tenant in tail in fee, made a lease to 
commence at a day to come, and died before the day, 
having issue; after the death of tenant in tail, but before 
the day, the issue levied a tine: In this case the whole 
Court agreed, that the remainder in fee stood chargeable 
with this lease, and it should have been served out of the 
remainder in fee, had tenant in tail died without issue. 
2dly, It was held that the estate-tail was extinct by the 
tine, as much as if tenant in tail were dead without issue. 
*»*'■ J-ro.^iii*. 1st, Because two fees immediately expectant erne upon 
another, cannot subsist in the same person. 2dly, Because- 
by the 32 H. 8. c. 30. the tine is declared to be a buv. ; v 
a discharge of the estate-tail. 3dly, Because the statute 
of Westm. 2. having made estates-tail « r i kind of particular 
estate, they are (the protection of the statute being gone 
by the fine) like all other particular estate\, subject tv 
merger and extinguishment when united with jvhe absolute 
fee. / 

Tenant in tail, remainder to the king; tenant in tail 
makes a lease for years, and is atlainted^the king shall 
avoid the lease; for the estate-tail is as much gone by 
merger, as if tenant in tail was dead without issue. 

If there be tenant for life, reversion to A. in fee, and A , 
makes a lease for years, and then tenant for life and he in 
reversion join in a fine, the lease shall take effect present- 
Cro. Jy • not but that the estates passed severally, according to 
Brtdcn's case; 'but they are now consolidated; or else, if 
the conusee should die during the life of the conusor, there 
would be an occupant. 

Eyre, Gregory, and Dolben denied 1 Inst. 46 . b. and held- 
the issue in tail had election to avoid or affirm the lease, 
and that by H'esltn. 2., but that the conusee had not; for 
the power and privilege is personal, and, cannot be trans¬ 
ferred. 

In this Holt, C. J. differed; he held the lease actually 
void quoad the issue, as if tenant in tail make a lease to 
commence after his death; and that as by law no act is ne¬ 
cessary to be done to avoid the lease, so the fine does not 
prevent its being void (a). 

(a) The operation of a fine and a that becomes merged in the other fee, 

.ll-_ > - and lets in all the incumbrances of the 

ancestor; which has frequently hap¬ 
pened in practice, from a person being 
ill-advised to levy a fine instead of 
suffering a recovery. Per Ld. Kenyorh 


Carth. 257. S. C. 

2 Salk. 619. 
name of Sj - 
monds versus 
Cailmore. A te¬ 
nant in tail, re¬ 
mainder to A. 
fee, makes a 
lease ami dies • 
before com¬ 
mencement, and 
the issue levies a 
fine, the li ase is 
good against co- 
xiusee. Estate- 
tail extinct In¬ 
line. Cro. Eli 
£13. Cro. Car. 
103 llet. 'JO. 
l)i.r. 107. 3D. 
ifi9. |>. 10 , li. 

S- C. 4 Moil. 1. 

1 -lina. 370. 
Skiu. 284 317. 

3 Salk 335. 

Cases U. R. 32. 
H-It 666. 1 Lev. 
168. 

2 L -on. 37. 

3 Ke|t. 51. b. 

2 Cit>. 089. 

1 Cr 478. 

Hob. 2 8. 
DvtrI15. 
Plowd. 560. 

1 Rep. 49. b. 

2 Didst. 35 W. 
Jones 33. Cro, 
Jac. 455. 

Eliz. 718. 

Plowd. 436. 


Dyer 51. b. 279. 
46. 1 Roll. 

Rt.p. I9u. 

8 Cm. 454. 458. 
Bridgm. 28. 

3 Rep. 84, 85. 


recovery on questions of this kind is 
extremely different. If a tenant in 
tail, with a reversion iitfee to himself, 
levy a fine, the effect of that on the 
estate-tail is creating a base fee; and 
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in Poe fiem. Crow v. Bald were, 5 T. P. 
10 9. Accordingly, in Earl of Shel¬ 
burne v. Biddulph, 4 Pro. P. C. 504., 
Jf. tenant in tail, remainder to B. in 
tails remainder to Jl. in fee, made a 
lease for three lives, with covenant for 
perpetual renewal; Jl. died without 
issue, and It. levied a fine, and the co¬ 
venant was adjudged to bind the fee. 
So if tenant for life, with rcinain- 
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der to his son in tail, and the reversion 
in fee in himself, becomes indebted by 
bond, or incumbers the estate in any 
other manner; if after the death of 
such tenant for life his son levies a 
fine.it will let in the reversion in fee, 
and make it liable to all his father’s 
incumbrances. Cruise 148. Kinaston 
v. Clark, 2 Jltk. 204. 


4. ANONYMOUS. [ 339 3 

[Hill. W. s. B. R.] 

PER Curiam: The Court will not reverse a fine with- On error to re- 
mfi i scire facias returned against the tertenants; for the verse affine, Sel. 
conusees are but nominal persons: And though it was JEL. 
otherwise in the precedent in Co. Ent. and Hem's Plead. "»»«• 

375., and th^law perhaps does not strictly require it, yet i, ° stS98 * 
the course^ the Court docs. 


HUNT r. BOURNE. 

[Hill. 1 Ann. B. R.] 

IN rjec/mrnt in C. B. the jury found a special verdict: i Lot. 779. s.C. 
That the lands in question were holden of the manor of j^Saik.^423L 
IVormnlow , which is de anti quo dominico corona domini re - v »i-s. Bum. 
qis (V antceessorum suorum , impleaduble in the court of Ante- 57 , 244. 
the manor per parardn breve dr redo ctanso coram sencseha/lo ol,, y , ‘ 8 
tsectaloribus (V dornesmen' ejusdem rnunerii sive eonnn locum 
Itnen. attorned'; and that upon writs of right-close, fines VitleCruiaeoD 

have been time out of mind levied and leviable in the same Fine* 50. 
court: That Thomas Guil/ym was seised in tail of the said 
lands, and •being’ so seised, 25 Maii, 22 Car. 1. a fine was 
levied in the said court, secundum consnctud. predict, before 
Jl. B. locum icncn Wi//ielm§ Eyrie scneschalli & R. allomul. 

J. S. IV. atlornat. J. JV. adtunc sccfator. & dornesmen. 
ejusdem Cur'; by which fine the said Thomas Guillym con¬ 
cessit lenementn pr(edict, to one JVurse for life, rendering 
rent, 8/c. Then the fine w as set forth in hac verba , and it 
appeared to be levied before the attornies of the suitors, 
in p/aeilo conventionis secundum consuetudinem manerii , come 
cco quc’il ad de. son done , with warranty. Then they found 
that the said lands were not accustomably letten, and that 
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this was not the ancient rent: That Nurse entered, and 
afterwards, 24 Car. 1. the said Thomas Guil/ym and his 
wife levied a fine with warranty, to the use of the hus¬ 
band and his heirs; that afterwards, the same year, the 
said 7'homas Guillym bargained and sold the said lands to 
Paine and his heirs, under whom the defendant claimed; 
That afterwards he released to Paine , and that Paine died 
in 1661. That Guillym died in 1663. That thirty years 
afterwards, viz. 1593, Nurse died; and Whether the en- 
' try of Richard Guillym , grandson and heir in tail of Tho¬ 
mas, the conusor of both fines, be lawful upon the pur¬ 
chaser? was the question; which in C. B. was determined 
in the affirmative, and Richard had judgment; and now 
upon a writ of error in B. R. that judgment was affirmed 
per tolam Curiam seriatim, after many argun^its at bar. 
And these points were resolved, 

[ 340"l 1st, That tenant in tail of ancient demesne lands majr 
levy a fine of those lands in the court of ancient dem&T^ 
although it be no court of record, because it is but agree¬ 
able to the power of that court, in like instances; for 
Mise joined in a they may proceed to try the misc joined in a^vrit of right- 
mav "fetned in c ^ osc ’ which is of a higher nature than a fine, Dy. 111'. 
that Court? m pi- 47. Whereas in all other inferior courts bn the 

joined, the cause must be removed into C. P. by rccui- 
dari. F. N. B. 12. And the 18 E. 1. is bu/’’declarative 
of the common law, and was made to .pvtify a mistake, 
viz. that fines were leviable in inferior courts upon bills 
or plaints, which now cannot be either by grant or cus¬ 
tom, by reason of the negative words of that statute: but 
this does not extend to ancient demesne courts, for then 
this statute would make fines of those lands leviable in the 
court of Common Pleas; whereas they are not, but rever¬ 
sible by writ of deceit; so that they would be under a 
double disadvantage, that a fine would not be leviable of 
the land any where if not in thiscouAof ancient demesne; 
whereas that which is their privilege could never be in¬ 
tended to be to their disadvantage (u). 

Fmemaybclc- 2dly, That a fine may be levied on a writ of right-close, 
action" :«i?i the* or an y rc; d action, but not on an original in a personal 
writ <*f covenant action; and that the common writ of covenant, on which 
is* levied* is such, a fi |,e ‘ s levied, is not a personal but areal action; for 
Cruise 10. though it is to have damages for breach of covenant, as in 
personal actions, yet it is to have an execution and per¬ 
formance of the covenants. Vide 5 Co. 59. F. N. Br. 
146,/. 2 List. 514. 1 And. 71. Kel. 90. b. 4 Inst. 207, 
270. 

(a) Fines may be levied in the power to hold pleas of land,_ Cruise 
courts of cities and corporate towns 52. Mad. Form. Aug. No. 379, 394. 
by custom, where such courts have 
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3(3 ly, That a fine levied in the court of ancient demesne Fine in ancient 
may work a discontinuance, though the court is not a ‘nMontinmnce* 
court of record; for the discontinuance is, because the but no bar. 
freehold is recovered in the action; for every recoverer re* 
cov<?reth a fee-simple, and a recovery of the fee-simple must 
work a discontinuance; and if this be allowed to be aline, 
•inconsequence it ought to have the effect of fines. But 
nota; Though such fine be a discontinuance, it is not a bar 
to the intail; for it is by the 4th of Hen. 7. that a fine with 
proclamation shall bar an estate-tail (a), and no fine but a * 
fine with proclamations is within that statute, nor can bar 
an estate-tail* And the Court denied a fine to be a feoff¬ 
ment of record, and said it was improperly so called, but 
that the meaning was, that it had the efficts of a feoffment 
to some punjpscs, if he that levied the fine was seised of the record, 
freehold at the time of the fine levied (b). 

_4thly, That a fine sur conusance de droit come ceo que if ad ^ i " l ^ fn ^ co “ u " 
done generally implies a fee-simple; but it is only by cl-o^&c. Implies 
implication, and therefore there is no repugnancy to limit « fee-simple, but 
an estate for life to the conusee; for the precedent dona- lifi^Uoa parti-* 
tjon of feoffuy'ht which is supposed might be for life only, cuiarestate. 

in tail, and the general intendment of the conusance, may £ £$44 1 
i&j^Mjfied by an express limitation. Fide 41 E. 3. 14. 

5thly, Tha^the suitors, who are judges, might act by at¬ 
torney, because is a part of their service ratione tenures, 
and they are judges quatenus tenants. Quilibet liber 
homo qui scctum debet libere possit facere attomalum suum ad 
sectam suam pro se factcnd. Stut. Merton, c. 10 . And this is 
part of his suit. Vide 2 List. 225. F. JY. B. 25. 1 56. 

There was another point in this case, viz. Whether it 
appeared by the verdict that the issue in tail was barred of 
his formedon by 21 Jac. 1 ., and if so, Whether he had lost 
his right of entry alsrf>. But for the resolution of that, vide Post 422 ‘ 
this case, title Limitations ( c ). 


(a) The*statute only mentions “fines 
levied in the King’s Court afore his 
justices of the Cosjmon Place.” 

( b ) Accorfling to a MS. note of this 
case mentioned 18th Fin. 413. Lord 
Chief Justice Holt said, That|f a te¬ 
nant for years makes a feoffment in 
fee, the whole estate of him in the 
reversion is devested, but if he levy a 
fine, niliil operatur. The distinction 
laid down in this case between a fine 
and feoffment is approved by Lord 
Macclesfield i n Carter v. Barnardiston, 
1 IVms. 5 19.; Ld.Ch. J. Lee, Smith 
esc deni. Dormer v. Paclchurst, 18 Vtn. 
413.; and by Ld. Ch. J. IVilles, in giv¬ 


ing judgment in the same casein the 
House of Lords, 3 Jitk. 135., who 
says, that a fine is a feoffment upon 
record when the party hath such an 
estate as will enable him to levy a fine, 
that is, an estate of freehold ; other¬ 
wise a fine has no effect whatsoever 
with respect to a stranger, and ope¬ 
rates as an estoppel only, and bars 
none but the party claiming under it. 
In 2 Com. 348. it is said, it may be 
called with more accuracy an ac¬ 
knowledgment of a feoffment upon re¬ 
cord. Vide InA. 49,50. Cruise 33. 

(c)The judgment in this case was af¬ 
firmed in Dum.Froc.l Brown P.C. 53. 
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6. FAZACHARLY v. BALDO. 

£Trin. 3 Ann. B. It.] 

Ante.pl.*. PER Holt , C. J. If a writ of error he brought in It. R. 

finere^novt« r on f - t° reverse a fine levied in C. II., the very record of the 
ly a transcript, fine itself is never removed hither, but only a transcript of 
ksb^77*'PotV*" ^ this Court adjudge it erroneous, then a r erti r ri 

852. " goes to the chirographer to certify the very fine, and when 

it comes up it is actually cancelled. 


7. LLOYD v. VISCOUNT SAY AND SF.AL. 

[Mich. 10 Ann. B. R.] 

Fine is or the A fine was thus: Hiec esl fin a l is concordia facta in Car. 

term the con- Regis apud IVeshn. a die. Sancti JMuhaclis in trc.s sepn^f'^ 

Ante anno dccitno IVillie/mi tertii coram Thom. Tracer, <Vc., 8f 

poslea in crasl. Sanclce Trinitat. 1 Annie cunce.es. recur dot. 

2 H Bi 62 coram cjusdcm justiciar.; so that the concosd of the fine 
was of one term, and the rccordat. of another term fiiS" 
lowing; and therefore the question was, Of wluc.'. -'t-rm 
this should be said to be a complete fine? Per^C ir. It i,-^. 
fine of that term when the concord was -r.Vade, and of 
which the writ of covenant was returnalilg,' Yor tlie Concor¬ 
dia facia in curia is thee mplete fine; tfic concessit rccordat. 
is the leave of the Court to enrol it. 6 Co. 68. Hub. 330. 
2 Fen. 47. 

JST. The judgment in this case was affirmed in Horn. Troc. 1 Bro. F. C. 383. 


[ 343 ] FORGERY. 


1. DOMINUS REX v. STOCKER. 

[Mich. 7 Will. 3. B. R.] 

S.C. 5 Mod. 137. AN indictment, for that the defendant fahricavit seu 
F ahncavit seu fabricari camavit a bill of loading, was held navght up- 
«avit, ill in in- on demurrer; lor an indictment ought to be certain and 



Franchises, Liberties, &c. 


34* 


positive (a). Co. Ent. 477. 1 Sid. 134. 2 Cro. 

2 lio. 272. cont. 2 jRo. 82. 

(a) 72. acc. llep. H. H. Temp. Hard. 370. 


345. dictment. Post 
371.2Ull.46. 

4 Rep. 48. a. 

S Hawk. cL. 25.a. £8. 


2 . DOMINA REGINA v. KING. 

[Hill. 1 Ann. B. R.j 

INDICTMENT for forging quoddam srriptmn obligato- Vy>r forging a 
■rium oi J. S. Objection, it should be sariptum , purport- deed of J. s. 
trig a writing obligatory of J. 6'.; Sed non allocatur; for sl'c/iliawk 
the fifth of Elis. c. 14. mentions false deeds, as well as false 183, Wc. 

-B.rHii. - r 2 Hawk. 287. 

armings. 2 Lev. 111,221. 

S Leon. 170. 3 Salk. 171, 172. Holt326. 1 Veit. 24. 


3. DOMINA REGINA v. SMITH. 

[Pas. 2 Ann. B. R.] 

^INDICTMENT for forging a deed of assignment of a indictment fop 
Ic&w ^signed with the mark of one Goddard , cujus tenor »'!$,‘"Lanark 
srJTOit?>4}Ut sets not down the mark as in the assignment; ofJ. s. Mark 
ancf this wiff 1 .objected, for that without that it could not be forth n ° l *** ** 
a forgery; sedtnon allocatur. 


FRANCHISES, LIBERTIES, &c. [343 ] 


1. DOMINA REGINA r. TAYLOR. 

[Trim l*Ann. B. R-j 

MR. Lovell moved against the keeper of the prison of 
the Gatehouse for not returning a habeas corpus for bring- there 
ing up prisoners in order to be sent to JYemgate , the must be a gaol 
county gaol: Upon this occasion, Holt , C. J. laid it down, n5f 

That none can claim a prison as a franchise, unless they 330.' 
have also a gaol-delivery of felony, which the dean and 
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Franchise of the 
university of 
Oxford. 2 Salk. 
450. 


[3M] 


Carth. 322. 

St. Ueger vers. 
Pope. Wager 
concerning trie 
right manner of 
playing, not 
within the sta¬ 
tute. 4 Mod. 1, 
409,410. 

6 Mod. 1,4. 

8 Mod. 64,179. 


chapter of Westminster hath not, and therefore ought to 
send a calend.ar of them to Newgale , or return the habeas 
corpus to this court, with a claim of their franchise. 


2 . RUSH r. THE CHANCELLOR AND SCHOL¬ 
ARS OF OXFORD. 

[Trin. 1 Ann. B. R.] 

MR. Conpcr moved for a prohibition to a suit in the 
vice-chancellor’s court against certain brewers, for sell¬ 
ing ill beer and false measure; and the particular excess 
of jurisdiction alleged was, the exacting juratory caution; 
and he also insisted, that though they have the assise-cf 
bread and beer by charter, yet a power to punish by fine, 
and proceed according to the civil law, cannot be by char¬ 
ter. Hall, C. J. Before the 14 H. 8. the university had. 
the jurisdiction of a leet, and exercised it in the Vffe- 
chancellor's court; but the charter of the 14 H. 8. grants 
them power of trespasses, and that over all persons what¬ 
soever, if a scholar be party. Adjoumatw , Xl 


GAMING. 


1 . POPE r. ST. LEGER. 

[Mich. 5 W. & M. Rot. 337.] 

AT play at backgammon, one of the players, stirred one 
of his men, but it did not move it from the point; and 
the question was, whether he was bound to play it? On 
this a wager of 100/. was laid, and the determination 
referred to the groom-porter; and now in an action, the 
question was on the statute against gaming, Whether 
this was within the statute («)? And it was held this wager 
was not prohibited by the statute, for it was not on the 

(a) St. 16. Ch. 2. eh. 7. 
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chance of the play, but on the right of the play, which is 1 tot*. 484,487, 
a collateral matter (a). \ j“ c. 

N. L. 143. Skm. 572. Cm-th. 322. Comb. 327. Cases B. U. 81. Holt 550. 


(q) Horse-races for smaller sums 
than 50 1. being prohibited by statute 
13 Geo. «. ch. 1-9. s. 2., it. was ruled in 
' Johqson v. Bann, 4 T. R. 1 ., that wa¬ 
gers concerning them are illegal.— 
As a general proposition, wagers are 
legal contracts upon which an action 
may be maintained ; but with the ex¬ 
ception of suc^i as tend to a breach of 
the peace, or to immorality, or the in¬ 
troduction of indecent evidence, or 
"infect the interest and feelings of a 
third person, or are against sound pol¬ 
icy; as a wager between two voters 
concerning trie event of an election, 
*Wffch might be made a cover for 
bribery, Jillen v. Hearn, 1 T. R. 56.; 
or wagers concerning the sex of any 
person. Da Coptn v Jones, Cowp. 7 29.; 
jqr the amount of any branch of the 
ptTft'Hc revenue, which might lead to a 
attended with mischievous 


consequences, Atherfold v. Beard, 2 
T. R. 610. Lord Loughborough re¬ 
fused to try a cause on a wager re¬ 
specting the mode of playing at hazard, 
which is a prohibited game, and his re¬ 
fusal was confirmed by the Court of 
Common Pleas, 2 H. B .43. 

(lit. If a wager whether war would 
be declared in a given time, is legal ? 
Foster v. Thackeray, 1 T. R. 57. n. 

An action may be maintained on a 
wager whether a person bought a wa¬ 
gon, though it was objected that it 
might tend to introduce evidence 
whether he stole it. Good v. Elliott, 
3 T. R. 693.: Or concerning the de¬ 
cision of an appeal in the House of 
Lords; but if such a wager was intend¬ 
ed to colour bribery, or produce im¬ 
proper conduct, it would be void, Jones 
v. Randall, Coup. 37. Vide LynaU v. 
Longbottom, 2 Wils. 36. 


2. HUSSEY r. JACOB. 


[Mich. 8 Will. 3. B. It. Comyns 4. S. C. 1 Ld. Raym. 87. S. C. 

Pleadings, 3 Ld. Raym. 93/] 

THE Lord Chandos lost money at play to Hussey , and 
gave Itim a bill for it on Jacob , who accepted it, and after¬ 
wards refused to pay; and now an assumpsit was brought 
against Jacob , and ae pleaded the 16 Car. 2 . c. 7. To 
.which it was demurred: And, 1 st, it was objected, that 
this amounted to the general issue: Sed Curio Contra: for 
where the matter of the plea confesses the cause of action, 
but .avoids it, the defendant may plead specially, though 
he might have given it in evidence; otherwise where the 
matter of the plea docs not avoid but deny. 3 Cro. 871. 
Second objection; This is gut of the statute, because the 
nature of the duty is altered, and a new contract created 
by the acceptance, which is the ground of this action: 

—Sed non allocatur; for though this is a kind of new con¬ 
tract, yet all is founded on the illegal and tortuous win¬ 
ning, and only secures the payment of that money, and 
therefore it is within the statute, the plaintiff being privy 
to the first wrong: but if Hussey the plaintiff had assigned 
this to a stranger bona JUle upon good consideration, he 
SalkelDj Yol. I. 66 


2 Keylynge 268, 
270. 5 Mod. 170. 
W inner shall not 
recover ou a biU 
for money won 
at play against 
an acceptor; 
otherwise of an 
indorsee. Carth. 
356. S. C. Holt 
328. Gases B.R. 
96. Skin. 195. 


Where matter 
amounting to the 
general issue 
may be pleaded 
specially. Mod. 
Gases 128. Post 
pi. 4. 2 Mod. 
279. Hob. 127. 



$44$ 


Gaming. 


Cm. F. Hz. 871. 
Port 394. 


had not been within the statute, for lie was not privy to 
tort, but an honest creditor (a). 

J\T. B. Holt, C. J. put these cases: A. loses 100 /. to f., 
and A. and B. become bound to C. for tiie money, the 
bond is void as to both ( b ). 1 know but one case wheve it 

shall not be void, which has been adjudged both on the 
statute of gaming and usury; if A. wins 100 /. of £., and 
for a debt which A. owes C., he appoints B. to give C. a 
bond, it is good: C. is an innocent person, and it will be 
the same thing if A. be bound with him. 


fa) By statute 9 Ann. ch. 14. s. 1 . 
All securities, the whole or any part 
Of the consideration of which is for 
money won by gaming, or repaying 
money lent for gaming, are rendered 
Void; which provision is ruled to ex¬ 
tend to bills or notes in the hands of 
an innocent indorsee, for a valuable 
consideration without notice. Bowyer 
v. Bamptun, 2 Str. 1155. (The same 


was ruled with respect fo bills void for 
usurious consideration, under statute 
12 Ann. Low v. Waller, Doug. 735.) 
But though the security is void in case 
of money lent to play wit!', the con¬ 
tract is good and binding. Burgen v. 
Walmesltf, 2 Str. 1249. Iiobins ony v 
Bi nd, 2 Bur. 1077. 1 Bl. 234. J45e 
Blaxton v. Fye, 2 Wits. 309. 

(b) Ac. 1 Wils. 220. 


[345] 


3. ANONYMOUS. 


[Mich. 12 Will. 3. B. R.] 

tract ** 1 Tbld AT play, H. may lose 100 /. to one, and 100/. to ano- 
S 94 . *' *’ ther, upon tick, because it is a several contract; otherwise 

if it were a joint contract. It was held in the case of 
Danvers arid Thistleworlh , that if H. loses 2000 /. in ready 
money, and afterwards loses 100 /. more, for which he 
gives his note,.the note is good; but all beyond it is void; 
per Holt , C. J* 


4. DICKSON v. PAWLET. 

[Mich. 13 Will. 3. B. R.] 

As*umpsit for The plaintiff brought assumpsit for 40 /.; defendant 
pleaded it was for money wqn at play, and that at the 
tj»e same sitting same time and sitting (c) he lost also 66/. to J. S. ; plain- 
j e s°*iif 6 1 blit tiff demurred and had judgment, for it was the opinion of 
130, iso. 3 Rebl the Court, that losing 106/. to several persons at one 
672. 2 Vent, sitting, is not within the statute, unless they go shares 

fc) To lose at one sitting, is to lose not. be actually gaming the whole 
in a coarse of play where the enmpa- while. Bones v. Booth* 2 3L Step. 
bj never parts, though the person may 1226. 



Gaol. 


fraudulently, and join in the stakes: For then, as to the 
chance of the game, they are as one person. 

m JV. B. As Holt, C. J. put this case: Suppose the 40 l. 
had been fairly won, and the C6/. with false dice, this will 
nof&void the 40/. debt, unless he was party to the fraud. 


GAOL. 


TILSDEN v. PALFRIMAN. 

£Mich. 3 Ann. B. R.] 

IF one be in custod. mar., the way to charge him with 
«Qn action is thus, rig. in term-time the plaintiff must file 
aifrji against him, and deliver a declaration to the lurn- 
TTpy, anAthen he shall lie two terms before he shall be dis¬ 
charged, cV^n on common bail; but if it be in vacation (a), 
then the plaintiff must go to the marshal’s book in the of¬ 
fice and make an* Autry, quad rcmemel in cuslodia ad sectum , 
fyc., and this is sufficient to charge him provided he be 
then in actual custody; for if he be out of gaol, then he 
may be arrested. Per Cup. 

(a) Vide note to this case, p. 213. 
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175. 4 Mod. 
409. 3 Lev. 118. 
5 Mod. 13, 351. 
Mod. Cases 128. 


Course of charg. 
iug a prisoner in 
custody with an 
action Mod. 
Cases 22, 63 95, 
154,253. S. C. 
ante 213. 

3 Salk. 150. 

2 Crump, Fwo. 
1., ike. 


GRANTS. 


Lessee for years' 
grunts the land, 
baht-ii.tutu for 
the ivsitlue alter 
his deal It ; term 
vests pivscnliy, 
ami mibt-iitlum 
Is voi- . 3 l). 
310. p. 17. S. C. 

SStt.U, 2 ' 2 . 
Skin. 52S. 

Holt 331. Cases 
B. K. 11. 


Termor trmnts 

or dt vises gene¬ 
ral Iv . grantee is 
teriii.t at will, 
devisee lias the 
term. 


8 Skin. 528. 


GERMAIN ET UX. r. ORCHARD. 

[Mich. 3 W. & M. B. R.] 

IN trespass quoad the vi & armis, non nth was pleaded, 
and issue was thereon, and as to the other pajt of the tres¬ 
pass to such a time, the statute of limitations; upon which 
there was a demurrer; and as to the residue, a justifica¬ 
tion and issue on it, and a venire to try that, and inquire 
of the damages on the demurrer: Accordingly there was 
an inquiry of damages as to the issue, but not upon the 
demurrer; and as to that the plaintiff entered a non pro*., 
and took judgment for the other. The case, upon the 
justification, was found by special verdict to be this, viz. 
lessee for 1000 years by deed, reciting the original lease 
of the lands, grants the said lands, together with the 
said recited lease to the grantee, his executors, adminis¬ 
trators, and assigns, and all writings relating to Ine pre¬ 
mises, habendum, to the grantee, his executor, &c. alter 
the death of the grantor and his wife for the ,’ esidue of the 
term of 1000 years. #■ 

Per llo/l , C. J. If a termor grants the land, the grantee 
is but a tenant at will; for it does not appear that the 
grantor meant to pass his ’whole interesl, and this is enough 
to satisfy the grant; but if a termor devises the land, all 
his term passes; for the devisee cannot be tenant at will, 
because the devisor must die before the devise can take 
effect, arid one cannot be tenant at will to a dead man: 
Also he agreed the word lease would pass the term, but 
here it is the recited lease, which can signify nothing 
buf the deed, therefore he held the habendum void; afilcr 
had it been a g"ant of the term, habendum after his and 
his wife’s decease, for there the habendum should be reject¬ 
ed as repugnant, and that being rejected, there would be 
enough in the premises to pass the estate, but here was 
nothing in the premises thatcoiold pass the term. And as 
to the issue on the vi armis , on which nothing was 
found, he held that was only form, and that not finding 
damages on the demurrer was helped by the non pros . 
entered as to them. And judgment Was given for the 
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plaintiff, and upon that judgment a writ of error brought 
in the Exchequer-chamber, where it was reversed; and 
tl*. Court there held, that by the grant of the lands in 
the premises to the grantee, his executors, administrators, 
and assigns, the whole term of 1000 years was transferred; 
and since by the premises the whole term passed presently, 
but Jby the habendum not till after the death of the grantor 
and his wife, ex consequenti the habendum was repugnant to 
the premises, and void. And in Trinity term 6 W. M. 
the judgment of the Exchequer-chamber was affirmed in 
the House of Peers. 

N. B. In this case a difference was taken between the 
opinion of a grant and a devise; if A. grants to B. gene- 
Tally, the term is in him only at the will of A ., hut such a 
devise passes the whole term to £., else he would have no¬ 
thing; for should it be like a grant at will only, then the 
^will could not commence till the death of A ., and so in- 
stUntcr it would be determined by his death. 


M6 

[3*7] 


llABEAS CORPUS. 


1.. DOMINUS REX r. KENDAL AND ROE. 
fTrin. 7 Will. 3. B. R. 1 Ld. Raym. 65. S. C. - ] 

UPON a habeas corpus to the keeper of Newgate , it was commitment for 
returned, that the defendants were committed by Mr. treason, in Bid- 
Secretary Trumball for high treason, in aiding Sir "ifmnimteted ° f 
James Montgomery to escape, who was committed to the for treason ought 
custody of a messenger for suspicion of high treason. And treasonfor which 
upon exceptions taken to the return, the Court held, h. was commit- 
lst, That secretaries of state might commit (o), as con- -i' 1 Vide” l n’i 
servators of the peace did a<*common law; and that it was 3. 'skin.506,597. 
incident to the office, as it is to the offices of justices of s - c - 5 ‘ Vl ^- 1 
peace, who are not authorized by any express words in h«,h pm. Cases 
their commission to that purpose, but do it raliotie officii. B- R 82. 

Vide 1 And. 297. 2 Leon. 175. 2dly, That the com- fwSJS. 
mitment of Sir James Montgomery to a messenger was 1 Bur. 460. 
good, aqd a lawful custody, for they would intend it only 1 Str ‘ 

(a) Vide not^s to 2 Hawk. ch. 16. s. 4.6th ed. 
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in order to carry him to gaol. And Holt, C. J. said, It 
had been held by Hate, C. J. that if a justice of peace 
direct a warrant to any particular private person, he might 
execute it; and supposing the commitment ought to have 
been to the county-gaol, yet the want of that would' not 
make the warrant void. 3dly, That Sir James Montgomery's 
treason ought to have been inserted in the warrant, with 
an allegation, that Sir James did the fact; because the 
defendants, by breaking the prison, are guilty of the same 
' specific treason and offence; and for this cause they were 
bailed. 


2. BETIIELL'S CASE. 

[Trin. 7 Will. 3. B. R. S. C., but differently reported 1 Ld. Raym. 

47.] 

£ Mod. 19 . if THE defendant being indicted for buying and selling 
MTOitkmTy 11 old money, was convicted at the Old Bailey , and fi »ed 
court ofmw 100/. And now, on a habeas corpus directed to the kee- 
wmn^iii forrn* P er Newgate, was returned that he was committed by 
only, the def,-n- order of the Court of Sessions at the Old Bailey tennis 
g"!! on 0 hahJu* r " cust °dy, tenor cujus ordinis sequitur in hcec verba,* 
corpus, but put lielmus Bethel convictus, fyc. idea considcralum est , that Ife be 
^or Mott i 45 * *" 100/. iV quod ibidem, viz. in custodia of <the keeper of 

S. c. Connnii- Newgate in gaola remaneat sub salva cnslodia quosque. Jinem 
ment ought to be pcrsolvet. 

It was held per Cur,' that this commitment was naught; 
1st, Because it was not the sheriff, who is the legal and 
immediate officer to every court of oyer and trrmina 
2dly, Because the word commiltiiur is necessary to the form 
of a legal commitment. 

Then the question was, Whether he could be discharged ? 
Et per Cur. Before Bushel's case no man was ever, by 
habeas corpus, without writ of error, delivered from a com¬ 
mitment of a court of oyer and terminer; but .this com¬ 
mitment was not causeless: Where a commitment was 
without cause, a prisoner may be delivered by habeas 
corpus; but where there appears to be good cause, and a 
defect only in the form of commitment, as in this case, 
he ought not to be discharged? 

And, as to the other matter, they said, that though the 
commitment ought in strictness to be to the sheriff, yet a 
gaoler is a known officer in law, and his custody is the 
custody of the sheriff to many purposes; therefore let him 
bring his writ of error, for we will not discharge him on 
the habeas corpus. 


[348] 
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3. BRACY’S CASE. 


[Mich. 8W.3.B.R. 1 Ld. Raym. 99, 153. S.C.] 

BRACY being committed by commissioners of bank- . 

rupt, brought a habeas corpus , whereon the commitment comnTiHB^nenrf 
was returned, and this exception taken, that it was, That lhe 

he be committed to prison, there to remain till he conform him - torm'to their au. 
self to our authority: The case was, That he refused to an- Uiority, ill. Po«t 
swerto such questions and interrogatories as they put to cL^rs^Comb. 
him, relating to the bankrupt’s estate. And the statute 390. s. c. 
empowers the commissioners to commit in that case till he 234 ^ Hoi^oT' 
submit himself to be by them examined. And the Court held 
the .word conform instead of the word submit to be well 
enough, because it was of the same sense; but because the 
commissioners had other authorities besides that of exami¬ 
ning, and it did not appear but it might require a submis- [M9] 
sion to them in other respects, and for that all powers gi¬ 
ven in restraint of liberty must be strictly pursued, and in 
this case they had but a special authority, and must not 
exceed it, they held the return naught (a). 


(d > Vide Str. 880. 2 Bl. R. 806, 
1141. 2 Hawk. ch. 16- s. 18., and 
note* to said section in 6th edition.; 
where it is stated that commitments 
grounded upon acts of parliament must 
pursue the conclusion'll which the sta¬ 


tutes prescribe. And where a man is 
committed as a criminal, the conclu¬ 
sion must be until he be delivered by 
due course of law. If he be commit¬ 
ted for contumacy, it should be until 
he comply. 


4. ANONYMOUS. 

[Hill. 8 Will. 3. B. R.] 

IP the Chief Justice of the King’s Bench commit one Commkment by 
to, the marshal by his warrant, he ought not to be brought b. r. u * t,ee 
to the bai by rule, but by habeas corpus; per Holt , C. J. 


5. KING v. CLERK. 

[Hill. 8 W. 3. B. R. Comyns 24. S. C.] 

UPON a habeas corpus directed to the keeper of JVetD- 5 Mod. 319. 
gate, to bring up the body of Clerk, it was returned, 

That in London there are companies, some freemen of bv warrant, the 
those companies are liverymen, and that there is a court re ' t 

of aldemen, and that any one duly chosen, and not taking otherwise oF* 1 
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commitment* by upon him the office of a liveryman, may by custom be 
^officerm°" committed by the court of aldermen to any officer of the 
execution. Holt city; and that he being before the court of aldermen and 
Ownfin! refusing, the court committed him by warrant in writing 
9 Salk, si to the keeper of A'ercgate, until he should declare he would 
CaseaU. K. 113. consen tto take upon him the office of liveryman; and it 
was resolved, 

1st, That the Court of King’s Bench takes notice of a 
liveryman, and the nature of his office, and that he, who 
comes into a company, agrees to incident charges and du¬ 
ties; and it was admitted, a corporation might have a 
power to commit by custom, though not by a charter or 
by-law. 

2dly, They held that they could not take notice, that 
the keeper of Newgate was an officer of the c ity of Lon¬ 
don, therefore it does not appear they pursued their au¬ 
thority: The sheriffis their proper officer, and they should 
commit to him. And Holt , C. J. said, In case of a non¬ 
conformist coming within five miles of a town that sends 
members to parliament, the party was discharged; be-* 
cause it did not appear that London sends burgesses to 
parliament, though all the world knows they do. b Mod. 
162. 

3dly, Where a commitment is in court to a proper of¬ 
ficer there present, there is no warrant of commitriient, 
and therefore he cannot return a warrant m, luce verba , but 
must return the truth of the whole matter under peril of 
an action; but if he be committed to one that is not an of¬ 
ficer, as in this case, there must be a warrant in writing, 
and where there is one, it must be returned; for other¬ 
wise it would be in the power of the gaoler to alter the 
case of the prisoner, and make it either better or worse 
than it is upon the warrant; and if he may take upon 
him to return what he will, he makes himself judge; 
whereas the Court ought to judge, anu that upon the war¬ 
rant itself. 


[350] 6. ANONYMOUS. 

QMic. 11 Will. 3. B. R.] 

11. brought into IF one in prison in the Counter be removed into the 
removedTnto King’s Bench by habeas corpus ad resjyond ., and intend- 
any other court ing to go over to the Fleet, procures some friend to bring 
a habeas corpus to remove him thither; he shall not be re¬ 
moved thither till he has answered to the cause here, and 
he shall not compel the plaintiff to follow after a prolting 
defendant, and so vice versa of the Common Pleas; each 
Court &all retain the defendant in which he is first at- 


1 Wils. 248. 
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tached, and after he has answered there, you may carry 
him where .you will. This is fit to be the settled course, 
if there be any difference between the two Courts. 


7. DOM. REX v. FOWLER. 

[Trin. 12 Will. 3. B. R. 1 Ld. Raym. 586. S. C.] 

FOWLER was brought up upon a habeas corpus direct¬ 
ed to the sheriff or gaoler; whereupon was returned the 
warrant from the sheriff for taking him, and that was upon 
a wit of excommunicato capiendo, for subtraction of tithes 
and other ecclesiastical duties: And Holt, C. J.'and the 
Court, held, 

1st, That the habeas corpus being directed in the disjunc- 
1 tive to the sheriff or gaoler was wronlr, and that all the pre¬ 
cedents were otherwise. That where a man is taken on 
a warrant of the sheriff, in pursuance of a writ to the 
sheriff, the habeas corpus ought to be directed to the sheriff 
for the party is in his custody, and the writ itself must be 
returned. Otherwise it is, where one is committed to the 
gaoler immediately, as in cases criminal. 

Sfdly, The writ of excommunicato capiendo itself ought to 
be returned;.and it is not sufficient to return the warrant, 
because the warrant may he wrong when the writ is right; 
and though the warrant may be wrong, yet, if the writ is 
right, the party is rightfully in custody cf the sheriff. And 
for these reasons the writ w as quashed. 


‘d. ANONYMOUS. 

[Triu. 12 Will. 3. B. R.] 

A HA BE AS corpus went to the Stannary Court, to which 
an insufficient return was made, and therefore disallowed: 
Et per Cur. The warden of the Stannaries must be amer¬ 
ced, and you may go to the coroners and get it affeered, 
and estreat it (you know rAy Lord Bath's amerciament is 
5/.); and an alias habeas corpus must go for the insuffici¬ 
ency of the return of the first, and upon that the body and 
the cause must be removed up: If another excuse be re¬ 
turned, we will grant an attachment. 

Salkeld, Vol. I. 67 


Habeas eorpu* 
quashed brruille 
directed tf* <he 
Blu-riff or gaoler 
in the disjunc¬ 
tive. S.I.3D. 
293. p. 4. 295. p. 
2. 296. p 3,4. 
Cases B. R. 418. 


Ante 348. Tide 

293. 


Alias habeas cor¬ 
pus grunted up¬ 
on insufficient 
return. Holt 334. 
S. C. 
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9. YOXLEY'S CASE. 


Commitment mi 
35 El. c. 2. till 
drlncivd by due 
course of Ihw, 
ill. Mod. Cusps 
75. Cnrth. 231. 
S.C. Comki24. 
Skin. 369. 

"V irlc nou* to 
lint)’s i Hse. 
Ante 349. 


[Pas. 1 Ann. B. R.j 

ONE Yaxley was committed by the Earl of .Nottingham, 
till he should be delivered by due course of Jaw, for refu¬ 
sing to be examined, and answer whether Jesuit or not , 
according to the 35th of EUz. c. 2., which empowers the 
justices to examine and commit him if he refuse to answer 
such questions: and the court held the commitment naught 
because the statute was not pursued; and that this was a 
kind of conviction or judgment to be founded upon the 
statute. The Court held further, that they had a power 
to examine; and he being examined, made answer," JYo 
Jesuit; and was discharged. 


10. REACH'S CASE. 


[Trim 1 Ann. B. R. 2 l„d. Ravm. 789. S. C. by the name of 
Dowler t\ Keite.j 


H. committed 
by tin- \i mu al- 
t\ in ext cut.mi. 
Hot ii-iuomliSe 
into B. It. to an* 
■'v.-r.vi aCii .ri to 
bebiviiiglil tin-re. 
Holt 355. S. C. 


Vide Sir. 936, 
641. 


A HABEAS carpus issued to remove H. from the prison 
of the Admiralty, where he lay in execution upon a sen¬ 
tence, to answer an action to be brought against him here. 
Upon the return it was moved that the defendant might 
be committed here, for that there was no other way to sue 
him; for he was not chargeable in the prison of the Admi¬ 
ralty, and there ought not to be a failure of justice. Holt, 
Chief Justice, said, this was new: That though the pre* 
ceeding of the Admiralty was by the civil law, yet it was 
supported by t[e custom of the realm, and this Com! must 
not elude their process. He inquired as to the action, 
and thinking it only a pretence, said, There being no ac¬ 
tion pending here, consequently they ought not to commit, 
him, and the plaintiff could not declare against him till in 
custody; otherwise if an action had been depending. The 
defendant was remanded, ex molione Salkeld. 


11 . iiollingsePead’s CASE. 

[Hill. 1 Ann. B. R. 2 Ld. Raym. 851. S. C.} 

Ante pi. 3,9. HO LI A JVC SHEAD was brought up on habeas corpus , 

^mMawnor on which was returned a warrant of commitment by 
benkrupi nil be commissioners of bankrupt, for refusing to be examined 
•baUbedisckarg- them x , and the conclusion of the warrant of commit- 
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went was,- or otherwise discharged by due course of lean: e |?| b y court* 

And this was held naught; for the words of the statute ° aw * 
a(p, He shall be committed till he submit himself to be 
examined by the commissioners. 


12. ANONYMOUS. 

[Hill. 1 Ann. B. R.] 

AFTER an interlocutory, and before final judgment in 
an inferior c<jurt, u habeas corpus cum causa was brought: 
Before the return of the writ, the defendant died, and a 
procedendo was awarded; because by the 8 9 W. 3. c. 

11., the plaintiff may have a scire facias against the execu¬ 
tors. and. proceed to judgment, which he cannot have in 
another court, and by this means he would be deprived of 
•the effect of his judgment, which would be unreasonable. 


[3S2] 


Habeas corpus 
after interlocu¬ 
tory judgment, 
and then defen- 
dantdied. Pro¬ 
cedendo award¬ 
ed. Carth. 75. 
Barnes Si. 

Str. 527. 


13. FAZACHARLY ®. BALDO. 

[Trin. 3 Ann. B. R.] 

ON a habeas corpus to the sheriffs of London , they re- 6 Mod. 177. 
turned an action on a by-law witli penalty for not weigh- ^e^^ed'Ser 
ing at the city-beam. Parker and Eyre moved the return fifing the return 
might be filed, for otherwise the party could have no re- of habeas corpus, 
mody if the return was false, and that there was no ineon- foe. e ^*K,!b. * 
venience on the other side; for the record might be taken 470. Holt322. 
off the < file at any time the same term. 1 Rot. Rep. 83. 3JS - S - C - 
At least a procedendo might be ai^hrded* 1 Lev. 93. 1 
Keb. 133, 170. El per Holt , C. J., 

1 st, If a record bt; filed here, it can never be sent down 
ifr remanded, either in the term it is filed, or any other; 
and that js plain by the act of 6 H. 8 . c. 6 ., which enables 
this Court to do it in case of felony, which otherwise they 
could not hare dpne. 

2dly, The record itself is never removed by a habeas Record not re- 
corpus, as it is on a certiorari, but remains below; and the ™>vrdby^|ab«»B 
return is only an account history of their proceedings, 24 s. 
stated and sent up to the superior court to judge and deter¬ 
mine the matter there; therefore if a cause be removed ® 13 ^* 775 ' 
hither by habeas corpus . the plaintiff here must begin de 
novo, and declare against the defendant as in custod. mar. 

3dly, The habeas corpus suspends the power of the court 2 Jon. 209. 
below, so that if they proceed, the proceeding would be 
void Sf coram mnjudice. 
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4thly, That the return in this case may be filed, because 
the very record below is not returned, and therefore will 
not be thereby filed; of consequence a procedendo may he 
granted, because it will not send out any record filed in 
this court, hut takes off the suspension they were under by 
the habeas corpus: Accordingly the writ was .filed, and af¬ 
terwards a procedendo awarded. 


[ 353 ] 14. FRENCH'S CASE. 

[Mich. 3 Ann. B. R.] 

Cro. El. 389. THE defendant was out on bail in an action in B.,R 
3 & Cr sut 397 ’ an< * was taken on an extent at the queen's suit; the bail 
25 Ed." 3 . ch. brought him upon a habeas corpus , and prayed he might be 

M.MTS.C committed to the marshal in discharge of his bail; and not- 
for H-’iu cu P sto- withstanding great opposition was made by the attorney- 
(1 y at the suit of general, he was turned over, because the action here was 
354 Cr *i W \Vils? St ’ precedent to the. queen’s extent. 

348. Sir. 641, 1317. 4 Bur. 2034. 1 Bur. JS'J. 

And so it was done in the case of Smith, Mich. 5 Anne. And in Denn’a 
ease. Mich. 10 Anne, B. R. This note is in the MS. Rep. of Judge Blencowe. 


15. DO MINA REGINA r. LAYTON. 

[Pasch.4 Ann. B. R. Keilw. 31. S. C .3 

Commitment for UPON the return of a habeas corpus it appeared that 

v iri ion "of fore i - Layton was convicted by Sir Guru Buckingham, Lord 
biu detainer. Mayor of Londop-, upon view, by virtue of the 1 5 R. 2. c. 2 ., 
M«»d. tlasJfsi. f° r a forcible detainer of the prison of the Fleet, and that 
Post 450. Moore he was committed until delivered by diy course of law, cl 
kc la *' 1 C ' 22 quosr/uc he paid the fine of 100 /. set upon him. Sist 
James Montague took exceptions, and objected, 1 st, Thai 
it did not appear that the mayor was a justice: Sednon al¬ 
locatur; for the 8 H. 6 . gives the same power to mayors, 
di^64 sluf 30*40 ^' c * 2dly, That the complaint was of u forc*ble entry 
1 ' and detainer, and there is no forcible entry at all; and a 
man’s house is his castle, which it is lawful for him to de¬ 
fend with force. Curia advisarc vufl. At another day it 
was farther objected, That the fine was set at another 
time; but the Court held that might be set after the con- 
Camb. 151. Ld. viction, as in Lombard's Eirenarcha. Farther it was ob- 
Hayiu. J514. jeeted, That it should appear by the conviction, that the 
defendant had not been three years in possession upon the 
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8 H. 6. 9. But per Cur. That comes in by a proviso (a), 
and he that would have the benefit of it must plead his pos¬ 
session. Vide 2 Cro. 199., and statute 31 El. c. 11. Also 
the three years possession is intended where the estate is 
continuing, not else. Vide Moor 848. The Court also held, 
that though tbe*conviction was only of forcible detainer up¬ 
on view, yet it was traversable upon the 8 H. 6, 9., by him 
that had been three years in quiet possession, as well as up- 2 Hawk. ch.64. 
on a finding by inquisition, and that because the party is sec - 53 - to 57 - 
to be imprisoned. 


(a) Mr. Jfanckins intimates an opi¬ 
nion, that a conviction on a penal sta- 
tute m ought expressly to shew that the 
defendant is not within any of its pro¬ 
visoes, 2 ,P. C. r,h. 25. s. 113.; but 
in JC. and Ford, Str. 555., and A‘. and 
liryan, Sir. 1101. (cited 1 Burn. Jus. 


412.), it was decided, according to the 
opinion here, that what comes in as 
a defence by way of proviso should be 
shewn by the defendant, and need not 
be expressly negatived in the convic¬ 
tion. Vide 5 T. R. 83. 


16. CRACK ALL v, THOMPSON. 

[Mich. 4 Ann. B. R.] 

T]HE defendant, pending an action against him in B. R. y 
was taken upon a warrant in a criminal matter, and com¬ 
mitted to the* Compter , and afterwards was there charged 
with an extent for the queen. And he was brought up by L J 
habeas corpus at the suit of the plaintiff in the action, in or¬ 
der to be declared against, in custody of the marshal; and 
Mr. Attorney-General opposed it, because the custody of 
the marshal was plfccarious, and he would let him escape' 
as he did French; and this case differed fro^i that, because 
by the late act of parliament, the plaintiff might declare Ante 353. 
against him in custudin vicecomitis ; whereas the bail had 
been without remedy if French had been committed; and 
am to the defendant’s being arrested on criminal process, 
that was*nothing; for though one so arrested cannot be 
charged at the suit of a subject in any action, without 
leave of the Coart, yet the queen may charge him; And 
the defendant was remanded. 


>»!«. ■ 

17. ANONYMOUS. 

[Mich. 4 Ann. B. R.] 

HABEAS corpus ad respond, was granted to the coun- Habeas corpus 
ty j alatine of Chewier, and afterwards superseded jupon the cwat ' 

motion of Mr. Cheshire , who cited two precedents. c ’ 



HEIR. 


I. SMITH & UX. p. ANGEL. 


fTrin. I Ann. 


B. R. Intr. Pasch. IS Will. 
2 Ld. Harm. 783. S. C.] 


Rot. 325, 


Far. 40. S. C. 
Heir cannot 
plead a term for 
years raised by 
his ancestor in 
delay of execu¬ 
tion. but should 
confess assets. 

2 Mod. 50. 

3 Salk. 157, 

178, bee. 

Plowd. 440. 


[3SS] 


DEBT agair-st an heir upon the obligation of his an¬ 
cestor; the defendant, not denying the action or obliga¬ 
tion, pleads, that his ancestor was seised in fee of Hycc 
fourth parts of such and such tenements, and that in 1697 
he demised the same for five hundred years to -A., who 
entered, and that the said reversion descended, 4* rient 
ultra; and that at the time of the action brought he had no 
tenements in fee-simple by discent praterquum the said re¬ 
version; and that afterwards there was a bill in Chancery 
exhibited against him by the ancestor’s wife for dower, 
and a decree obtained against him for the third pari of 
those three fourths for the wife’s life. El hoc, 4 r c. unde 
petit judicium si ipse dc debito preedict, prater quam in the re¬ 
version after the lease, and the estate in dower when they 
respectively happen, virtule sc.ripli obligatori p-culicl' unrrnri 
debeal, fyc. To this there was an idle replication, a rejoin¬ 
der, and a demurrer. 

It was not questioned but judgment ought to be given 
for the plaintiff; the doubt was, Whether general or 
special? 

Etper Cur. A general judgment cught to be given: And, 
1st, Holt , C. J. said, It had been a doubt whether the heir 
could plead a term for years in delay of present execu¬ 
tion; and though there were some precedents to that pur¬ 
pose, yet he was of opinion the heir could not plead a term 
in delay, but ought to confess assets, for the revsrsion is 
assets, and the common law had no regard to a term for 
years. 2 Inst. 321. 43 E. 3, 9. Br. Assets 9- And there is 
no mischief in this; for though in consequence a levari far 
das may go, yet the lessee may maintain himself against 
an ejectment by virtue of his lt^ise. Vide Dy. 34G. Hern’s 
PI. 307 (a). 

(a) The Court of C. B. entertained ley, 2 Wils. 49.; but gave judgment on 
the same opinion in Villers v. Hand- a different point 


2Rol, Abr. 71. 


Carth. 129. 



Heriot. 


8 55 


2dly, As to the decree in Chancery, he held it plain, General judg- 
that there was no estate or interest vested in the wife by Sea! Com" Dig! 
that, so that the plea in this respect is naught, and most Pleader, 2 E. 1, 
apparently false: Upon which reason a general judgment ^ 5>3ded,t 
wa» given for the plaintiff. 


2. DENHAM r. STEPHENSON. 

[Mich. 3 Ann. B. R.] 

PLAINTIFF brought debt on a bond as administrator, Videante40. 
against the defendant, as heir of his .ancestor; and upon where defend- 
dcmufrer one objection was, that he did not shew coment ant «sued a» 
hares, cVr., and Hob. 333. was cited. El per Cur. Where cinnltion need 
H. sues as heir, he must shew his pedigree, dr comen/hares, not shew coment 
for it lies in his proper knowledge; but where one is sued by Mm 

as heir, he need not; for the plaintiff is a stranger, and it Holt 45. y 
would be hard to compel him to set forth another’s pedi- | y^'J^' 

gree. For the principal point in this case, vide titled- car.’isi. 
minislralor,page 40. pi. 10. 


HERIOT. [ 356 ] 


AUSTIN v. BENNET. 

[Pas. 5 W. & M. B. R.] 

TRESPASS for a cow ; the defendant shewed that Where it may be 
J. S. was possessed of, fyc. and died, and that he seized the Sra!m-d WherC 
cow as heriot-service, and does not shew that he seized it Uoui. 97 . Show, 
within the manor. Et pcr % Cur. H. may seize either for Dr & stud*9 76 
heriot custom or service, any where; but one cannot dis- 1 Sid. 437 . • 

train for them out of the manor. \ _ 

1 Mod. 216,217. 
LuU 1367. Fits. Heriot, 5. 6 Ed. 3. 36. a. 


HIGHWAYS, RIVERS, BRIDGES. 

[Vide. Stat. 13 G. 3. eh. 78.] 


l. DOMINUS REX r. THE INHABITANTS OF THE 
PARISH OF NEWINGTON. 

[Trin. 8 Will. 3. B. R.] 

5 Mod. 68. Con- BY the 2d of IF. <£- M. slat. 2. ca. 6. sect. 8. the pavrtnpnt* 
ScR^wsius'c'e! °f strc 'ets are to be repaired by the inhabitants of the .-aid 
*ect 8. Skin, streets; and by sect. 9. the scavengers are to be paid by the 
Holt 506 parishioners; and the question was. Whether householders, 

who are bound to repair the pavements before their own 
doors at their own costs by the 8th clause, are bound to 
contribute to the payment of the scavengers'’ rates'? And 
the Court held they were, for that an indefinite proposi¬ 
tion is universal, and they are parishioners: And as for 
paving before their own doors, they have the principal 
benefit of it; so that is no reason to excuse them from 
other parochial duties. 


[357] 2. DOM1NA REGINA r. KIME. 

[Pas. 2 Ann. B. R. 2 Ld. Raytn. 858. S. <Vj- 

If justices up- INDICTMENT for not workii? b toward the repair oi 

on'theVhwa^s highways according to the statute, shewing that six days 
•ix days between inter such a time and such a time were appointed by the 
such a day and justices, and defendant did not come Upon any of the six 
void.^G. L'* days; this indictment was held naught, for the particular 
ch. 78. sect. 37. days ought to be set forth. The justices must not appoint 
six days generally between such a time and such a time, 
but must be particular; and since the appaintment was 
naught in this case, the party was not bound to come at all. 


3. DOMINA REGINA v. WATTS. 

[Trin. 2 Ann. B. R. 2 Ld. Raym. 856. S. C. Entries 25.] 

indictment for INDICTMENT for not repairing a house standing 
upon the highway, ruinous and like to fall down, which 
to be likely "to 7 the defendant occupied and ought to repair ratione tenures 
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foot. The defendant pleaded not guilty; and the jury 61 , 1 down,lie* 

found a special verdict, viz. That the defendant occupied, ten8nt “* 

but was only tenant at will, and whether he was liable 

w*hs the question. Et per Cur. The ratione tenures is only 

an idle allegation; for it is not only charged, but found, 

that the defendant was occupier, and in that respect he 

is answerable'’to the public; for the house was a nuisance 

as it-stood, .and the continuing the house in that condition 

is continuing the nuisance. And as the danger is the 

matter that concerns the public, the public are to look to 

the occupier, and not to the estate, which is not material 

in such case as to the public. And Powell , J. held, That 

there might*be such a tenure, and that tenures being 

chargeable upon the land by the statute of avowries, it is 

not material, even in an avowry, what estate the occupier 

has in the.premiscs liable. 


4. WARREN r. MATTHEWS. 


[Hill. 2 Ann. B. R.j 

ONE claimed solampiscariam in the river Ex, by a grant Mod. Caaetis 
( from the Crown. Et per Holt, C. J. The subject has a 105. s. c. Sob! 
right to fish in all navigable rivers, as he has to fish in the 
sea; and a quo warranto ought to be brought to try the title viable riven, 
of this granteej and the validity of his grant (a). Pto^.aus. 

T Co. 2 Sulk." 637. 


(«fln navigable rivers the fishery is 
common ^its'ip • f.ij jna facie, in the 
king, and is public, fi'asv one claims 
it exclusively, he must 'shew* right. If 
he can shew a right by prescription, he 
may then exercise that right, though 


the presumption is against him unless 
he can prove such an exclusive right; 
Carter v. Merest, 4 Bur. 2162. The 
same wi\p also ruled in The Mayorfioc, 
of Orford v. Richardson , 4 T.R. 43 7. 
Vide tfavys 55. 


5. DOMINA REGINA r. THE DUCHESS OF 
BUCKLUGH AND AL. 

[Pas. 3 Ann. B. R-j 

AT a trial at bar upon an information for suffering a bjr^ 

common bridge to be ruinous, which the defendants by i,, ? accrum^* 
tenure were obliged to repair, it was resolved, 1st, 

That if a manor be held by the service or tenure of re- jiabTctoAe ** 
pairing a common bridge or highway, and that manor charge. Far. 54, 
afterwards comes to be divided into several hands; every iio. 

one of these alienees, being tenants of any parcel either s. c. 307.255, 
of the demesnes or services, shall be liable to the whole 

Salkeld, Vol. I. 58 
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charge, and are contributory among themselves. And 
though the lord of the manor might, upon the several al¬ 
ienations, agree to discharge those that purchased of hijn, 
of such repairs; yet that shall not alter the remedy for the 
public, but only bind the lord and those that claim under 
him. As the whole manor, and every part of it in the 
possession of one tenant, was once chargeable with the 
reparation,so it shall remain, notwithstanding any act of the 
proprietor: It shall not be in his power to apportion the 
charge whereby the remedy for the public benefit should 
be made more difficult, or by alienations to persons unable, 
to render it, in respect of the parts which should come in- 
And the charge to such hands, quite frustrate. 2dly, That though a manor 
iTcun^sVthc su ^ J j ect to charge comes into the hands of the Crouhi, yet 
Crown!* *" the duty upon it continues, and any person claiming after¬ 
wards, under the Crown, the whole manor, or amy part of 
it, shall be liable to an indictment or information for w ant 
of due repairs. 


[ 3591 6. DOMINA REGINA a. INHABITANTS OF 

CLU WORTH. 


Where inhabit¬ 
ants submit to a 
fine, they muatj 
also repair the 
way. 6 Mod. 
163. S. C. Holt 
239. 


[Pas. 3 Ann. B. R.] 

THE defendants were indicted for not repairing a com¬ 
mon footway, and confessed it, and. submitted to a fine. 
Etper Cur. The matter is not at an end by the defend¬ 
ants being fined, but writs of distringas shall be awaked 
in infinitum, till we arc certified that the way is. repaired 
(a); but the defendants are not bound Jo t , at it in better con¬ 
dition than has been time out of £.dld, but as it has been 
usually at th^ best (/<). 


, («) stat. 13 G. 3. ch. 78. s. 47., 
all fines, issues, penalties, or forfeit¬ 
ures for not repairing the highways, 
shall be paid to such person as the 
Court imposing the same shall ap¬ 
point, to be applied towards the repair 
and amendment of such highways. 

(6) K. and inhabitants of Cumber¬ 
land, Hill. C. 3. Hie defendants 
tpere indicted for not repairing a 
bridge; and one of the defects com- 

{ tlained of was, its being too narrow 
or the exigencies of the public. Ver¬ 


dict for the Crown, and motion for a 
new trial, on the ground that the 
county is not obliged, for public con¬ 
venience, to make a bridge wider than 
it has heretofore beei^ Lord Kenyon 
and Grose, J. intimated an opinion, 
that a county is bound to widen as oc¬ 
casion may require; and Buller, J. 
contra^ absente Jlshhurst : But a new 
trial was unanimously refused, as 
there appeared other defects sufficient 
to support the conviction. MS. 
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7. DOMINA REGINA ®. INHABITANTS COM. 

WILTS. 

[Mich. 3 Ann. B. R.] 

INFORMATION against the county for not repairing County liable to 
haycock bridge; they pleaded, that the village of Laycock £Xss Aey d IuI 
ought to repair it; and it was proved in evidence, that the charge a particu- 
justices of the sessions had made an order upon the village 
to repair it; but the Court held that was no evidence, for *6Mod. iso, 
the justices might indict for the neglect, but could not 307, 

make an order; and the county is liable, unless they can asaik. 381 . 
find j/particular person to charge. Nor they, attorney- Holt 339. 
general, cited a case, where it was adjudged, that if a 
private person build a bridge, which afterwards becomes t Hawk. ch. 77. 
a public Convenience, the county (a) is bound to repair it. ». s. 

(a) R.acc. Rex v. West Riding of Yorkshire, 5 Bur. 2594. 2 Bl. 68 5. 


. 8. DOMINA REGINA v. SAINTHILL. 

[Trin. 4 Ann. B. R. 2 Ld. Raym. 1174. S. C. See the 

Entries 69. ] 

INDICTMENT found before justices of the peace at 
the sessions, for not repairing occidcnlalempartem communis itegfoa'Tsain- 
pontis pcdalis continent, dimid. pontis in communi semita; tiff. Palm. 38#. 
r.'dffment for the queen, and error brought. It was ob- fventsos. 
jeeted, that the 22 H. 8., by which justices of peace have Antei a. Holt 
their jlffiSftiVttjswof nuisances in bridges, extends only to 
bridges in the comrfesdnghway. 2 Inst. 701. Vide J Vest's 316. P ’ 

Pres. ’119, 156. 2dly, Irought to show the quantity, viz. 
so many feet in length, and so many in breadth. It was 
answered, that the pc may be communis strata , which is not 
fhe king’s highway, and yet the justices have power over 
iluisancqs in that case, not by virtue of the 22 H. 8., but 
by the 1 E. 3., which gives power of all nuisances. The 
Court doubted as to the first exception, over-ruled these- Fbngpedalii, 
cond, it bt*ing said dimidium; but held thatpons padelis did quid. 2 Roll.*81. 
not signify a foot-bridge, but a bridge a foot long; and so : 
reversed die judgment, being pcdalis for pedcstris. a. 89 , 
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HOUSE AND BUILDING. 


Tide Record, 
p. 766. Ante 
SI. S. C. Mod. 
Catet 311, 360. 
Defendant's pri¬ 
vy separated Dy 
partition-walls 
from the plain, 
tiff ’* cellar. 
Defendant ought 
to repair the wall 
of common right. 
Holt 500. 

8 T.;il. 768. 
i'nrtesc. ?12. 

2 Rol. 141. 

Hutt. 136. Lut 
92. 2 Ld, Rayiu. 
1568. 


6 Mod. 313, 

116, 19. 1 Vent 
237,239, 319. 

2 Lev. 148. 

2 Vent. 185, Its. 

3 Keb. 529. 


In what 
One man mav 
compel another 
to repair hit own 
house. 


[361] 


TENANT r. GOLDWIN. 

[Mich. S Ann. B. R. 2 Ld. Raym. 1089. S. C.] 

IN an action on the case the plaintiff declared, that he 
was possessed of a messuage, and in a cellar, *part thereof, 
was wont to lay coals, beer, &c .: That the cellaf ioined 
to the defendant’s messuage; and by a wall which the de- 
fendant debnit repcirare was separated and defended from 
the defendant’s privy, and that for want of repairing this 
wall, foAitaJ.es sordida surica pradict. in celierium ipsius 

que. sluebant, &c. There was judgment by default, and 
damages upon the writ of inquiiy: And, upon a motion 
in arrest of judgment, Holt , C. J. was at first of opinion, 
that, the defendant being a tertenant, the plaintiff could 
not put a charge upon him without shewing a special title. 
Upon this it was afterwards argued, that there have been 
cases where the plaintiff has, by a de jure debuit consue- 
vil , charged the defendant even where a tertenant. Sands 
and Trefuses , 1 Cro. 575. In the case of a* watercourse, 
3 Lev. 266. In the case of a way, 1 Lut. 119. And 
that it is not necessary in any case for the plaintiff to shcr;. 
a title where the defendant is liable of common right. 
Thus it is not requisite in an assize for a rfV't.v^Xo, or for 
common appurtenant to make title against the teHe¬ 
nan t ; ali/er of ,pn assize for a re.fi^charge or common in 
gross, unless the assize be against the pernor of the profits. 
32 H. 6. 15.0., 35 H. 6. 7. b. So of ,all charges by act 
in law, as against a parish for not repairing a highway; 
otherwise if against a private person: That the flowing 
of this filth was actual trespass, like the case 6 E. 4. 7., 
Fitz. Tres. 110.: And that every man oug^t to use and 
keep his own, so as not to damnify his neighbour. That 
one man might compel another to repair his house, in se¬ 
veral cases. Two joint-tenants of a house, one may have 
a writ de repuratione facienda 'against the other; and the 
writ supposes quod ad repurationem substentation damns 
tenetur: Aliter of a wood and fence. Mo. 374. 11 Co. 82. 
b. 2 Inst. 403. Rep. 153. b. F. JY. B. 127. So if H. has 
a house near another’s, which he will not repair, a writ 
de. damn reparanda lies, and supposes quod reparare rlebct. 
Note; The writ is good without solel. Reg. 153. b. F. JY. B. 
127. c. d* Reg. 153. b. 1 Inst . 56. b. One man has the 
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upper part of a house, another the lower. Kelvo. 98.5. 

Towards the end of the term, the Chief Justice called for 
tlfe postca , and gave judgment for the plaintiff. He did 
not approve of the case in Kdw. 98. 6., and thought the 
writ in F. JV*. B. 127. 6. must be founded upon the par* 
ticular custom of places. The reason he gave for his judg¬ 
ment in the principal case was, because it was the defend¬ 
ant's wall and the defendant's filth, and he was bound of 
common right to keep his wall so as his filth might not 
damnify his neighbour; and that it was a trespass on his3j*t Brer. m. 
neighbour, as if his beasts should escape, or one shou^ ^^ ^ 1 *™^ 
make a. great heap on the border of his ground, and it Hutt. iso. 
should^umble and roll down upon his neighbour's. That £ Keb *885 
the case might indeed possibly be such, that the defendant Mod. Cases as. 
might not be bound to repair; as if the plaintiff made a 
new cellar under the defendant’s old privy, or in a vacant Hob.i3i.Cro 
piece of ground which lay next the old privy before, in 191 • 

such case the plaintiff must defend himself: But that can¬ 
not be the case here, for then he could not be bound to re¬ 
pair; and upon the words debet reparare , he must be ac¬ 
quitted upon the trial. But, on the other side, if A. has 
two houses, and the house of office on the one is contiguous 
to the cellar of the other, but defended by a wall, and he 
selb this house with the house of office, the vcftdee must 
repair the wall; so if he keeps this and sells the other, he 
himself must repair the wall of the house of office; for he 
whose dirt it is must keep it that it may not trespass. Sal- 
ti^’dvro quer. Southousepro def. 


HOUSE,OF CORRECTION. 


£ 36S J 


Vide St. 7 J. 1. 
e. 4. 1TG.2. 
c. 5. 22 G. 4 
c.64. 


THE CASE OF THE HUNDRED OF BLACK- 

HEATH. 

[Pasch. i Ann. B. R.] 

THERE being a mighty increase of people in the hun¬ 
dred of Blackheath , by reason thereof it was thought ne¬ 
cessary to erect a new house of correction within that 
hundred, to restrain and employ idle people and vagabonds: 
For this end a petition was presented to the justices in their 
quartef-sessions for such a workhouse; and it wqp ordered 


Jutticesof pease 
may by 39 Eliz. 
c. 4. increase the 
number of work- 
houses.if neces¬ 
sary, but it must 
be at the charge 
of the whole 
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®ountv. Vide by the Court, that the justices of the precinct, or any two 
Hoit 340. s. c. °f them, should cause such a house to be built, and should 
assess a tax on the hundred for carrying on and completing 
the said work. Upon this a question arose, Whether the 
justices could cause a house of correction to be erected in 
a county which had one already? It was objected, that 
this power of the justices was by the 39 Eliz. cap . 4., 
39 El . e. 4. eon- which statute is expired. But per Holt, C. J. The 39 Eliz. 
tmued by 3Car. j s confirmed by 3 Car. 1 .; and all acts continued by 3 
Car. 1 . are likewise continued till it be otherwise ordain¬ 
ed*, and this stands upon the same foot with the 43 Eliz., 
^hich is no otherwise continued; and the justices there¬ 
fore may increase the number of workhouses for the. coun¬ 
ty, if there be occasion. A second question arose, Whe¬ 
ther the justices could raise the tax out of the particular 
huudred only where the house of correction was to be 
built? Broderick argued they might, because it was for 
their particular convenience, and would save them a great¬ 
er charge in removing vagrants to remote places, and that 
the hundred in this respect might charge themselves at 
common law. Sed per Holt, C. J. The tax cannot be 
raised upon any particular precinct or hundred, but must 
be a general tax upon the whole county, because the house 
of correction must be for the whole county, and cannot 
be erected for a particular precinct, unless in boroughs 
and corporations; and he held that this could not be done 
by any authority at common law, because it was no charge 
at common law: Where the common law creates a charge 
upon any precinct, as to repair bridges, ways, churdfies, 
fyc., the common law gives them the met£ :V. j£c«.»»vering 
that charge; otherwise where no cj»«-ge is by law laid up¬ 
on them, as in .this case; therefor?? a majority cannot bind 

I 363 ] the rest, but all must agree; which Powell and Gould, 
ustiees cannot Justices, agreed. 3dly, The whole Court agreed, that 
ity le ?ost. a 477 01 " sess i° ns could not delegate their authority to particular 
Caid. 30. Burn, justices of peace, nor invest them with a judicial power ia 
tit. Senimu. the matter, but may refer a matter to them to inquire af¬ 
ter, and report back. 
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JEOFAILS. 


1. BROOK v. ELLIS. 

[Pas. 5 W. & M. B. R.] 

UPON a devastavit suggested against both executors, 'Insufficient re- 
viz. A. apd B», the writ was to the sheriff to inquire of wast- vkTidcd byw- 
ing bvAsoth; the sheriff returned a devastavit as to A., but diet, l Lev. 14*. 
saicKnothing as to B. This being assigned for error, after J Lut* 
judgment upon a verdict, was held to be aided by the ver- 3 Cro. 219 I 
diet, being but an insufficient return, or a misreturn by gj^ n ' 5 ^ 9 ' s c 
reason of the omission; otherwise, if no return at all. Vide 
3 Cro. 687. 3 Co. 81. Noy 72. Cro . Car. 295, 312. 


2. DORNE ®. CASHFORD. 

[Paft. 9 Will. 3. B. R. 1 Ld. Raym. 266. S. C. Corny ns 44. S. C. 

2 Show. 295. s. C.3 

THE plaintiff dbclared, that he was possessed of the Termorforyean 
-reyhound inn, <Vc., by lease thereof for a term of years, cannot declare 
ana* that he and all those whose estate he had, habuerunt earth. 432 . 

haXXft "m, $r consucvcmnt viam ad ecclesiam, fac., 

and the defendant 'in structed it. After a verdict for the 3 Salk. 14 ." 
plainfiff, the judgmentHras arrested for this reason, that 2 Keb. 87,96. 
lessee for years has nobody’s estate but his own, and there- | Modes’ 243 , 
fore he cannot Iay^i que estate , and the title is impossible; 1 Lev. 190 .’ 

But habere debuit without a que estate had been well enough. g^ 

Adjudged 3 Keb. 528. 1 Ven. 13. 1 Sid. 297. Nelson's Lutw. 

* *9. Ld. Raym. 1093. Viner’s Ab. tit. 2 Eat. 


3. CLERJC v. MARTIN. 

[Pas. 1 Ann. B. R. Vide this Case title Bills of Exchange, page 

129., pla. 12.] 

• ET nota the diversity there taken, that after verdict it 
may be intended that no damages were given for matter 
insensible; but it cannot be so intended for matter sen¬ 
sible, but insufficient in law. 
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4. COURTNEY n. STRONG. 


[Mich. 4 Ann. B. R. 2 Ld. Raym. 1217. S. C.j 


AiaampHt after IN assumpsit, the plaintiff James Courtney declared, that 
ment*rr«rtld in consideration that he had agreed with the, defendant at 
becuue nudum his request, that the defendant quietc occupant quoddam 
pjetum. Ante jnesuag. &r vigint. acras terra oneral. cum redditu 20 /. riuper 
S. c. differently concessum cutdam Jofutnni Ksourlney liber . immun. ab omm 
re* , °rth l Ltm| llfl molcstationi profat. Jacobi Courtney ratione reddil. preedict, the 
Ravm. '.coord* defendant promised. .Non assumpsit was pleaded, and a 
with this. verdict for the plaintiff. But judgment was arrested on 
the motion of Mr. Eyre , for that the rent-charge waj grant¬ 
ed to John Courtney, and not to the plaintiff; and *£>ere 
was no room to imagine an assignment, or that the rent 
did not continue in John. So then the defendant was to 


2 Bur. 924. 
Doug. 658. 


pay the plaintiff for not doing that which he had no right 
to do, which is nudum pactum, and no consideration. It 
was urged by Mr. Squibb for the plaintiff, that, being after 
verdict, the Court must intend a consideration, and that 
there was an assignment. Curia contra: Here was a pro¬ 
mise, though not a legal promise, and such as could bind; 
and if that promise which is laid was fully proved, the jury 
might well find the verdict; Et per Powell, They could not 
but find it. 


5. CROUTHER r. OLDFEILD. 

[Hill. 4 Ann. B. R. 2 Ld. Raym. lg2 5j . S -45.j - 

Mod. 13,19. THE plaintiff declared, quod seisitus fuissil dc uno 

Co te -hold messua gi° deiem ncris terra in JY. parcell manerii dc W. 
laid without wy- ac. tent, per copiam rotulor. Cur. manerii illius ut tenens cus - 
dominl amdheld * umanus in f e °d° simplici secund. confuctudinem manerii; 
well after ver- cumque ipse prafat. quer. habeat <$r habere debeal, ipseque df 
diet, became omnes tenenles custamarii manerii preedict, per ennsuetud. infra 
to*bc jMuwefSf^ maner. ill. a tempore cujus, &c. Habuer. dr habere debuerunt 
the manor. dr consueverunt communiarj^pastura in qucdftli. loco vocat. 

Waimles Moor parcell. didWmanerii pro omnibus averiis com- 
municalibns super tenementa sua cuslumaria. levan. dr Cuban. 
tanquam ad tenementa sua prtedict. spectan. dr pertinen. pra- 
[365] diet, famen defendens to deprive Aim of his said common, 
had inclosed, j?er gwod, drc. Upon not guilty pleaded, the 

f laintiffhad a verdict; but upon motion in the Common 
leas, judgment was arrested. Upon this the plaintiff 
brought a writ of error in B. R., and that judgment was 
reversed. 1st, It was agreed in this case, that a man can¬ 
not be a copyholder, nor an estate be a copyhold estate. 
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though it be held per copiam rotulorum ir secundum consue- 
tudinem manerii, unless it be also ad voluntaiem domini; and 
the Chief Justice said, the great difference between copy- In pleading eo- 
' holds and customary freeholds, which pass by surrender, \hew*” 

is (d), 4hpt the copyholder is in by demise from the lord, the grant oT the 
but in the cage of customary freeholds the lord is only an in^i "^n »uwn- 
instrument: and that in pleading a title to a copyhold Strofthemr- 
esta’te, it is sufficient to show a grant from the lord; but renderor must 
in the other case it is not enough to shew that the lord videJMLiil. 644 
granted it, or that A. surrendered to the lord, and he 899- 
granted; but it must bo shewn that the surrenderor was |i 3 °iitj' Hob ' 
seised in fee* and surrendered to the lord, and he granted, 2 Saund. 328. 
ifc. 3dly, It was agreed, that if this estate must be ta- 
ken^o be freehold, the judgment of the Common Pleas 
was rightly given: For then the plaintiffbcing seised of a 
freehold estate, to make a title to the common, should 
have prescribed, that he and all those whose estate he had, 
have time out of mind had, fyc., and cannot make a title 
by custom, according to 1 Cro. 418. (6) And here the 
Court admitted the case of Dome and Cashford , supra pla. 

2., and said, that though the plaintiff in possessory actions 
may declare upon his possession without setting out a title; 
yet if he undertakes to set out a title, and shews a bad one. Verdict win net 
the verdict cannot cure that. Vide 1 Cro. 418. 2 Cro. 315. aid a bad title 
2 Saund. 136, 186. 1 Mod. 294. But the Court held, u^gh'itneed 

that now after verdict this estate of the plaintiff must be not have been 
taken to be a copyhold estate, and not freehold estate, *kewn. CroJae. 
because it is both laid and found that the tenements were p i. 3 , P 4 soI 
pav^cl of the manor, and that by custom the plaintiff ul 
m \vsi's common; all which is utterly impos¬ 
sible, unless the tenement was copyhold, and therefore 
must Hie supposed suen,,though the word^ ad voluntaiem 
domini were omitted, comparing it to the case of debt for 
rent by an assignee of a reversion, who shews no attorn¬ 
ment, and has a verdict; and the case in 1 Sid. 218. 

Upon this foot the whole Court held, that though a title, Verdict aid* • 
which cbuld not be good, could never be aided by a ver- ^foKhfnoTa^ 
diet; yet a title in a declaration which was only imper- bad one. Cro, 
fectly set /dir?h,*and where tlw*rant of somewhat omitted ^“ r - 
might be supplied by intendmSft, was cured by verdict (c): 319.’ Ante 130.' 

(a) Vide 5 Bur. 2 764. . cumstances relative to that action shall 

(b) 1L ace. Grimstead v&Marlowe, be supposed by the verdict. Wbat- 

4 T.B.717. ever is essential do the gist of the 

(c) This rule is confirmed by all action,and cannot be cured by verdict, 
.the authorities relative to the subject, are such substantial facts as must be 
of which the following may contribute laid in proper time and place, so that 
to its illustration. Gilb. C. B. 121 , the defendant may traverse them dis- 
139.—*The gist of the action must be tinctly, if he # pleases; but such parts 
substantially alleged,but any other cir- of a declaration as cannot make a sub- 

Salkeld, Vol. I. 59 
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And hereupon, supposing this to be a copyhold estate, 
there arose these objections: 1st, That the custom was not 


atantive issue shall be intended after 
verdict, because they are matter of 
form only. 

Hutchins v. Stevens, Raym. 487. 
2 Sho. £34. The bargainee of a re¬ 
version brought debt for rent, with¬ 
out alleging attornment, and obtain¬ 
ed a verdicf; and, upon motion in 
arrest of judgment, it was held, that 
the declaration was cured; as, with¬ 
out proving it at the trial, the plain¬ 
tiff could not have had a verdict. 
Stedman v. Hay, Comyns 366. The 
party prescribed for a pew,but did not 
allege an usage to repair it; this was 
aided by the verdict, and the Court 
presumed that good prescription was 

{ roved ; Bell v. Simpson, 2 Wils. 10. 
n debt on an award, omitting to state 
the arbitration bond was helped by 
verdict; Frederick v. Lockup,qui tam 
in error, 4 Bur. 2018. The original 
plaintiff suedes well for himself as the 
parish of\.,upon a penal statute,giving 
one moiety of the forfeiture to the in¬ 
former, and the other to the poor of 
the parish where the offence was com¬ 
mitted, but did not allge the offence to 
have been committed in A.,the omission 
was cured,as it must have been proved 
at the trial that the offence was com¬ 
mitted in A., the jury having found 
that the defendant did owe to the poor 
of that parish ; H eston v. Mason and 
Chapman, 3 Bur. 1725. In an action 
on bond, with condition for a person 
appointed bailiff of a hundred duly to 
execute the office within the hundred, 
and execute all warrants^nd make re¬ 
turn thereof; breach was assigned, that 
the bailiff had not returned a particular 
warrant, and the defendants rejoined, 
that he had ; on verdict for the plain¬ 
tiff the Court held that the replica¬ 
tion, not averring the warrant to be 
directed to him as bailiff of the hun¬ 
dred, was, if faulty, made good by 
the verdict: Avery v. Hoote, Cowp. 
82 s !. Declaration‘that the defendant 
used a gun, being an engine for the de¬ 
struction of game, was field, after ver¬ 


dict, to import, that the gun [being 
an engine] was used for tne destruc¬ 
tion, <yc. it was said-by Lord JHans- 
Jidd, that a verdict will hot amend the 
matter where the gist of the action is 
not laid in the declaration, but it will 
cure ambiguity, and the use must have 
been proved at the trial, otherwise the 
verdict could not have been found for 
the plaintiff. Sheatfield and others, as¬ 
signees, v. Halliday, 3 T. R. 779. The 
plaintiffs declared as assignees Ttf A. 
and B.,and also as assignees of C.,and, 
after verdict for them, the Court held, 
that if they could intend that the plain¬ 
tiffs stood in such a relation to the 
bankrupts as would support the action, 
they were bound so to do ; that there 
might be a joint commission against 
them all.separate commissions against 
each; or if it must be taken that there 
was one commission against 
and another against C., the former 
might have been in a joint debt of the 
two,and the latter in a separate debt of 
the third. (It Y'as agreed that two 
such commissions could not be main¬ 
tained on a joint debt of the three.V 
Stotesbury v. Smith ,2 Bur. 0 2 \ De¬ 
claration on a prormrfS'ill fJ&y money to 
an officer to accept bail is not ajdcd , 
the Court keld, that there was nb pre¬ 
tence for presuming the consideration 
to be lawful after verdict, as it was 
stated upon the fa*ce of the declaration, 
and manifestly appeared to be illegal. 
Rushton v. Jlspinall,Doug. 679. It was 
ruled, that the want of alleging a de¬ 
m and from the acceptor of a bill of 
exvhnge on the day it becomes due, 
and notice of non-payment, is not 
helped by verdict in action against 
the indo: ser. Lord Mansfield said,The 
rule is, wffere the plaintiff has stated 
his title or ground of action defective¬ 
ly or inaccurately, because to entitle 
him to recover, all circumstances ne- 
cessaiy in form or substance, to com¬ 
plete the title so imperfectly stated, 
must be proved at the trial, it 1$ a fair 
presumption that they were proved; 
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alleged expressly, quod infra mancrium preedict, talis huhetur 
et a tempore , <$/t., but quod cum ipse per consaeludinum habere 
dffreat, which docs not affirm a custom, but suppose it. 

Vide 4 Co. 31, b. Vaugh. 251, 253. 2 Cro. 185. Co. Enl. £ 8693 

123! Rast. 627. 2dly, That they ought not to claim 
common tanquam ad tenementa sua speclam. Sf pertinen for 
it is annexed to the estate, and not to the land; the reason 
is, because the estate grew by custom, and did so the com¬ 
mon as part thereof, or rather a privilege annexed there¬ 
to. Vide 2 Cro. 253. 2 Brozonl. Entr. 96. If a copyholder * 
purchase the freehold of his copyhold, his common is gone. 

As to ttye firat objection, the Court held, that it was but a 
defective title, and there was room enough to induce a 
prodf of the custom; and it was only an informality of lay¬ 
ing the custom, which is cured by the verdict. As to the 

but that, where the plaintiff totally because it might have been pertinent 
omits to state his title or cause of ac- to the is»ue to give evidence that she 
tion, it need not be proved at the trial, stole it, and wagers are illegal which 
and therefore there is no room for affect the characters of thirdpersons, 
presumption. Spiers v. Parker, 1 T. But the other judges were of a con- 
M, 141. The statute 19 Geo. 2. ch. 30. trary opinion, as nothing of that kind 
gives an action for pressing mariners appeared on the record; and the wa¬ 
in merchants’ service in the West In- ger was not illegal because, by some 
dies,, unless they have deserted from possible supposition which ingenuity 
some ship of war: A declaration might devise, it might affect the inter- 
founded on th»» statute must aver, that est of a third person, 
the mariner has not deserted from any Vide Palmer v. Stavely, ante 24. 
ship of war, and the omission thereof Gould v. Johnson, ante 25. Roe v. 
is frial after verdict. Bullcr, J. said, Haugh, ante 29. JWlthorp v. Jlnder- 
“As C^ts being intended after verdict, son, ante 114. East v. Essington, ante 
nothing is to be presumed but what is 130. Harmonv.Owden,antel4Q. But - 
expressly stated in the declaration, or terfield v. Burrows, ante 211. Euxtn- 
what is necessarily implieoWrotn those din v.JSharp, Jenkins v. Turner, post 
facts which are stated. That is the 662. Rann v. Hughes, 7 Bro. P. C.550. 
case where a feoffment is pleaded with- Rex v. Bishop of Landaff, Str. 1006. 
dut livery; the livery is always impli- Wicker v. JKorris, Bep B. PL Temp. 
ed, because it makes a necessary part IJnrdA J 6 . Burn et ux v. Mattaire, id. 
of the febffment. I know of no dcci- 119. Palgraye v. Windham, Str. 212. 
sion against this rule.” Bishop v. Hay- Castle v. Bail;/, Comyns 528. Tomlin 
ward, 4 T v RT^ZO. The declaration v. Burlace, 1 Wils.6 . Fouthers v Bry- 
stated, that a promissory note waPin- an, 1 Wils. 180. Mian v. Hundred of 
dorsed by the plaintiff to the defend- Kirton, 2 BL 842. Warner v. Green , 
ant, who reindorsed it to the plaintiff; Com. 114. May v. King, Com. 116. 
judgment was arrested, thdUgh the Benson v. Lisle, Com. 576. Station v. 
Court admitted that a case migM pos- Johnson, 1 T. It. 508. Anon. 1 Ld. 
sibly happen in which the plaintiff Baym.452 j 2 Ld.-Raym. 1060. Pudey 
might have stated that he was substan- v. Stacey, 5 Bur. 2698. Marriott v. 
‘tially entitled to recover on the note. Lister, 2 Wils. 141. Bidgood v. Way, 
Good v. Elliot, 3 T. PL 693. In an 2 Bl. 12S6. Copleston v. Piper, 1 Ld. 
action an a wager, whethfer a woman Baym. 191. Small v. Cole, ZBur.l 159. 
had bought a wagon, Buller, 3. held, 1 Vent 119, £4, 123. Com. Dig. Pita* 
that judgment ought to be arrested, der, c. 87. Bui. N. P. 320. 



360 


Imparlance. 


second objection, the Chief Justice took this difference, 
Diversity be- v { 2m Where a copyholder claims common in the wastes of a 
U4<mgln™to'the manor, it properly and strictly belongs to the estate, and jf 
e*ute, and to he enfranchise his copyhold, in that case his common is 
siJvIg?. lost; but where he claims it out of the manor, it b«longs 

to the land, and not to the estate; and if he enfranchise the 
estate, the common continues: But all the precedents of 
common are tanquam ad tencmenta sua spectan. 9 Co. 113. 
Co. Ent. 9. Dy. 363. b. 1 Saund. 349. 2 Sound. 321. 

Co. Ent. 574. Winch. Ent. 931, 1026, 1027, 1111. Hern. 
61. Brmcnl. Red. 428, 430. And the Chief Justice thought, 
that, since the pleadings were so, the common might be 
said to belong to the copyhold tenement, since it belonged 
to the copyhold estate; for that which belongs to^the 
estate belongs to the tenement: And the judgment was 
reversed after great deliberation. Vide 1 Lutzv. 126. The 
report of the judgment of the Common Pleas. 


[367] IMPARLANCE. 


1. ANONYMOUS. 

[Mich. 10 Will. 3. B. R.] 

IN an action brought against H ., he pleaded to the juris¬ 
diction of the Court, and the declaration being not deliv¬ 
ered four days before the end of fKe term, pleaded it as lie 
might by the course of the court within the first four days 
in the subsequent term; and the clerk, to avoid the trouble 
of making up a post-roll, entered it with a special impar¬ 
lance as of the subsequent term, which spoiled the plea; 
and the clerks were ordered to make up post-rolls, and not 
to use these special imparlances, which //<#*,' C. J. said, 
were crept in of late, and Were not known formerly. 


Special impar. 
lance. 

7 Mod. 62. 


2. ANONYMOUS. 

[Hill. 11 Will. 3. B. R.] 

imparlance upon PER Holt , C. J, In an information, if ftie defendant 
wheagnmted]’ comes in upon the first process, ^e has an imparlance of 
and for how long, course; but if upon the attachment, he must plead in- 

Post $71. pi. 10. $tanteu * * 
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3. DOMINA REGINA *. RAWLINS. 

[[Mich. 3 Ann. B. R.j 

s RAWLINS, being bound by recognizance to appear and 6 Mod. *43. 
answer er* information, appeared at the day, and prayed 3 Salk 
an imparlance. El per JVbrlhcy , attorney-general, An im¬ 
parlance is not to be denied; but for how long shall he be 
allowed to imparl? Et per Cur. An imparlance is a rea¬ 
sonable time to advise, and there have been imparlances 
from one return-day to another; but now they are always 
from one term to another in the crown-office. Yet , per 
Holt , C.» J. it seems reasonable that the defendant should 
have the same time such an appearance, as if he had 
stood out and come in upon an attachment or capias , i. c. 
the same time that the length of the process would take up, 
and no more; for when he had come in upon that, he Post. 371 
must have pleaded instanlcr. 


INCIDENT, APPENDANT, AND [ 80 s] 
APPURTENANT. 


POOLE’S CASE. 


[Mich. 2 Ann. Coram Holt, C. J. At nisi prius in Middlesex.] 

• TENANT for years made an under-lease of a house in 
Holborn to J. S v who was by trade a soap-boiler. J. S., 
for-the convenience of his trade, put up fats, coppers, ta¬ 
bles, partitions, find paved the back-side, $r. And now 
upon a fieri facias against J. S., which issued on a judg¬ 
ment in debt, the sheriff took up all these things, and left 
the house stripped, and in A ruinous condition; so that the 
first lessee was liable to matffe it good, and thereupon 
brought a special action on the case against the sheriff, and 
those that bought the goods, for the damage done to the 
house. Et per Holt , C. J. it wa3 held, 

1st, That during thejbimerthe soap-boiler might well re¬ 
move the fats he set up in relation to trade, and that he 
might do it by the common law (and not by virtue of any 


Tilings set up by 
lessee for years, 
for the conve¬ 
nience of trade 
are removable 
during the term, 
and seizable on a 
fieri fuc. S. C. 

3 D. 315. p. i. 
Holt 65. 


Co. Litt. 53. a. 
1 Roll. Rep. 
216. Swinb. 
132, 345, 346. 
Moor 177,17S. 
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Indictments, Informations, kc . 


4 Co. HcrUVen- 
den’sCaae. 
Owen 70,71. 


special custom) in favour of trade and to encourage indus- 
try: But after the term they become a gift in law to him 
in reversion, and are not removeable. 

2 dly, That there was a difference between what the soap ' 
boiler did to carry on his trade, and what he did to Com¬ 
plete the house, as hearths and chimney-piccee, "which he 
held not removeable. 

3dly, That the sheriff might take them in execution, as 
well as the under-lessee might remove them, and so this 
was not like tenant for years without impeachment of 
waste; in that case he allowed the sheriff could not cut 
down and sell, though the tenant might: And thp reason 
is, because in that case the tenant h^th only a bare power 
without an interest; but here the under-lessee hath an in¬ 
terest as well as a power, as tenant for years hath in stand¬ 
ing corn, in which case the sheriff can cut down and 
sell (a). 


(a) Of late years many things are 
allowed to be removed by tenants 
which would not have been permitted 
formerly; as marble chimnies, Sfe. ; 
so more strongly in things relative to 
trade, as brewing vessels, coppers, 
fire engines, cyder-mills, Sfc. The 
general rule of law is, that whatever 
is fixed to the freehold becomes part 


of it, and cannot be moved ; but ma¬ 
ny exceptions have been admitted of 
late to the general rule as between 
landlord ana tenant, or between ten¬ 
ant for life or in tail and the rever¬ 
sioner. But the rule still holds as be¬ 
tween heir and executor; Bull. JVt P. 
S4. FI de 1 Atk. 477.5 Atk. 13, 16. 


[369] Indictments, Informations, Inqui¬ 
sitions, Conditions, &e. 


1. REX & REGINA v. PULLEN^Szf AL. 

[Pas. 3 W. & M. B. R.] 

Oath made de SIR William Williams took exceptions to a conviction 
soruinsufficient" on IS Car. 2. c. 10., whercun fee memorandum was, quod 
in convictions, super 23 Seplembns , Hall venit coram A., B., C., tribus jus- 
S *c 30 tidmb! ticiariis pads , Sf informavit , that the defendant, with 
2 ix’ greyhounds, chased in, 4rc., and that tunc Mali and Mar¬ 

shall made oath de veritate promts?.. Sir super pradict. sacra¬ 
ment. Pullen was convicted, idS consideratum est quod fo- 
risfadet 201., one moiety to fee informer, the other to my 
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>Lord Thane I, the proprietor of the park, secundumforman 
statut. It was agreed, that the whole need not be recited 
in^the conviction: but if it be, and appear ill, it may vi- 
t : ;ite the conviction. 2 dly, They held, that saying they 
madfe oath dc vcrilate pramiss. generally (a), without setting 
it forth specially, was well enough. 3dly, That the judg¬ 
ment for distribution was good enough, though the statute 
gives it after execution. 4thly, The 13 Car. 2 . c. 10 . is to 
be intended of clandestine hunting, fyc., not where the 
party does it only to assert a right; but the Court could 
not take information of that by affidavits or otherwise, be¬ 
cause it appeared not on the conviction. 5thly, That the 
time of conviction, and also of the offence, must appear: p#Im 44 4 Co 
the reason of which seems to be, because it must be on a 48. Execu- 
prosecution within six months after the offence committed, ^“““y B° 
Afterwards, viz. Hill. 3 W. M., Shower prayed an at- conviction* 'by 
tachment upon the affirmance, but was denied it: Yet levari, fieri fee. 
the Court was of opinion, that they ought to execute ^“fendum?*" 
their judgment of affirmance, as well in this case as of or-* Post. 374 , 378, 
dors of sessions affirmed; but they thought the proper ex- 379 -P L24 - 
ecution would be a levari, or fieri facias specially made out 
on the statute of 13 Car. 2 . c. 10 . JVota, Pas. 4 W.SfM. 

B. /?., Rex Sr Reg. versus Rogers , the Court held they might 
ajvard a fieri facias of the goods, and in default thereof a 
capias ad satisfaciendum against the person of the deer-steal¬ 
er, as well as justices; and a fieri facias was awarded in 
this latter case. 

(a) It is now fully settled.that upon ther the justices have done right. Per 
a coiffdction the evidence ought to be Cur. in K. v. Killett, Bur. 2063. So 
set out,Coat the Court may judge whe- ruled, K. and Read, Doug. 48 5. 


2 . REX Sr REGINA r. FRANKLIN. [ 370 ] 

[Mich. 3 W. (b) L M. B. R. 2 Ld. Raym. 10S8. S. C.] 

Mr. Eyre moved to quash an indictment for exercising Quaked bec«n* 
the trade of a goldsmith, not having served seven years j^for^raMn- 
apprenticesbip? fpr this exception, viz. that it was found tar. 6 Mod. 220 ” 
at a quarter-sessions for a borough ; whereas, by the sta- ^c. 3 Salk, 
tutc 31 El. c. 5., it ought to be at the quarter-sessions of 
the county. But the Court held, the indictment might indictment upon 
be at the sessions of a boAiugh (c), (though it had been 
otherwise ruled heretofore in several other cases.) JVote; rougii-scMions. 
The words of the statute are, — shall be enquired of heard Cjo* J, ac - W, 
ajnd determined in the assizes or general quarter-sessions of the 435 . cro. ui. 
peace of the same county where such offence shall be committed , 108. pi. 3. 

( 6 ) m. This appears, by the report of Ld. Raym., to have been decided 
3 Ann. (c) R. acc. 1 Bur. 252. 
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}**•«.«• or in the Icel within which it shall happen, and not in anywise * 
2 Hawk. ch. 25. oi it of the same county where such offence shall happen to be com¬ 
sec. 197., and milted. But for a third fault, viz. prccsentant. cxistit for 

Vide Cowp. 230^ prasentatum, it was quashed. 

Doug. 194. 


3. REX & REGINA v. CLERK. 

[Trin. 5 W. & M. B. R.] 

indictment fiu INDICTMENT that twenty persons being assembled, 
betnp h Ucensed, tl> e defendant, not being licensed, preached to them, not 
quashed .because concluding contra forniam statuli, was quaShcd,-for they 
formam a tut i might be the defendant’s own family, to which the statute 
2 Liii. 46.' Alien does not extend, and it is not an ollence at common law. 
ts>mid CO !!50 * But Dolbcn differed in this. 

2 Hawk. c. 25. sect. 116, 117. Doug. 445. Cowp. 30. Burn, Iud. s. 9. Com. Dig. Ind. G. C. 
3d edit. rol. 4. pa. 398 


4. REX & REGINA r. BALL. 


LTrin. 5 W. & M. B. R.] 


Recognisance 
for trying, when 
forfeited. 

2 Haw. ch. 27. 

«. 58. Str. 940. 


UPON removal of an indictment, the defendant enters 
into a recognizance to try it; yet this is not forfeited i ih- 
less the prosecutor gives rules; and so if onq gives a recog¬ 
nizance to prosecute a writ of error with effect, the de¬ 
fendant must give rules, and nonsuit the plaintiff, or there 
is no forfeiture. 


Indictment Tor 
words spoke to 
prejudice a pub¬ 
lic market, 
quashed. Vide 
2 Hawk. ch. 25. 
r. 146.,and notes 
tofithed., also 
Com. Dig.lnd.fi. 


5. REX &l REGINA *v. HARWOOD. 

[Trin. 5 W.&M. B.R.] 

INDICTMENT for words spoke, to the intent to pre¬ 
judice the market of Barnstable, and hinder the town of 
toll, viz. I have a judgment against the town, that we shall 
not pay for standing > and they are fools that pay • The Court 
quashed it, and said, The recorder of the town'ought to be 
fined for it. 


[ 371 ] G. REX & REGINA r. WHITEHEAD. 

[Trin. 5 W. & M. B. R.] 

Quashed, br- MR. .Ybrthey moved to quash two indictments, which 
uTb^ctT werc f ] u °d cum an order was made that the perishion- 
Cro. 20. ers shodld receive a bastard-child; they in contempt did 
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•refuse to receive it. And because it was not positively 5 Mod. 137, fee. 
said, that it was ordered that they should receive it, but Cro- 
oaly by recital with a quod cum, they were quashed. lBurrow 400. * 

Ld. Raym. 1363. 3 Hawk. ch. 35. a. 60. 


7. REX & REGINA ®. TROBRIDGE. 

[Mich. 6 W. & M. B. R.] 

• 

INDICTMENT was perforator, prasentat. existat, that the * ^ 

defendant ejected a cottage; & ulleriusprasentant quod con- e *ist. 
tinuavit contra forrnam statuti , and there was judgment for ukerras pM w c a- 
the king; but reversed on a writ of error; for there is no- Jhae’FV^sa* 
thing to agree with prasentant , and it is a new indictment Ante, pi. 3. 
distinct from the first, the matter whereof is no offence at 
common law, and the contra formam necessarily refers- to 344 / 
the ullerius prasentant, and no more* 


8 . DOMINUS REX v. STOCKER. 

[Mich. 7 Will. 3. B. R.] 

INDICTMENT for making, or causing to be made, a Ante342. S.C. 
false bill of loading in the disjunctive: And though forging, charge in tie 
or causing to he forged, is forgery, yet the Court thought disjunctive, at. 
the indictment not good in the disjunctive (n). 

Temp. Hard. 370. Str. 900. Barnard. B. K. 347. 2 Sess. Cas. 25. Com. Dig. Ind. G. 3. 

2 llte.Vk. c. 25. s. 00. 

■M 

(ft) This is not a fatal defect in an order, 1 Bur. 399. Bex v. Middleburst. 


9. DCMINUS REX v. WALCOT. 

[Mich. 7 Will. 3 B. R.] 

IF a man is indicted and tried in B. R., the indictment Indictment 
is-entered.upon the plea-roll; but if he be tried at the 0,1 

sessions of the *Old Bailey , the indictment when brought Holt 345. S. C." 
here is put into a bag and laid by. Per Holt, C. J* 


10 . DOMINUS REX v, HILL. 

[Mich. 7 Will. 3. B. R.] 

IF a man be outlawed by a process in an information, and 
eome$, in and reverses the outlawry, he must plead instan- 
ter to the information. 

Salkeld, Vol. I. 60 


Ante 367. Out¬ 
lawry on inform¬ 
ation. 2 till. 

35. 5 Mod. 141 

S.C. 


60 
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Indictment for 
an, heinous of¬ 
fence not quash¬ 
ed on motion. 

1 Vent 370 
SLill.47. Holt 
945. S. C. 

For cases where 
the Coevt will or 
will ’>ot quad) 
indictments, see 
Com. Dig. lud. 
H. 3d ecit. vol. 
4 . pa. 4tt0. 

2 Bur. 1127. 
Andr. 220. 

2 Hawk. c. 25, 
■ecu 146. 

1 T. R. 316. Str. 
623,1088,1268. 


11. DOMINUS REX r. THE INHABITANTS OF 

BELTON. 

[Hill. 8 Will. 3. B. R.] 

INDICTMENT on stat. IVestin. 2. c. 4., for pulling 
down hedges. The defendant moved to quash it, which 
Holt , Chief Justice, refused, saying, He might as well 
move to quash a declaration without pleading to it. Af¬ 
terwards, Trin. 11., on a like motion, the Chief Justice 
said, We never quash indictments for forgery, perjury, 
subornation, or any crime concerning the highways. In 
Trin. 10 W. 3. B. i?., on a like motion, the Court said, 
they would not quash an indictment for enticing aw ay an¬ 
other’s servant upon motion, but he must plead, demur, or 
move in arrest of judgment. So of all crimes that are 
heinous. So it was held, Pas. 4 Ann., Dom. Regina ver¬ 
sus IVigg, in an indictment for a nuisance. 

1 Bur. 516, 543. 


12. DOMINUS REX v. GREGORY. 

[Hill. 8 Will. 3. B. R.] 

Information filed A motion was made to quash an information filed by the 
Sr^mTaaash- attorney-general, and the Court would not upon motion, 
ed. 2 Lill! 59. 


13. DOMINUS REX ®. GAUL. 

[Hill. 10 Will. 3.,B. R. Int. inter Pla. Coronse, Trin. 7 Will. 

3. Rot. 39. 1 Ld. Raym. 370. S. C. 5 Mod. 425.] 

Garth. 465 in- AN information on the 5 6 E. G. c- 14., for buying 

formation or po- and selling live cattle, not having kept them the time the 
nenStutmade stalute appoints, was exhibited in this court. The buy-' 
K&reV Jac. ?. ing and selling was alleged to be in Norfolk ; and it was 
«^4. cannot be insisted, that the information ought to have -been brought 
nnieu for&cta in Norfolk , where the fact was done, and not in Middle- 
done in the sex; and that the statute of 21 Jac. 1. was made for 
c«afJta b ^i. the ease of the subject. On the other side it was ob- 
340. 2 Mod. jected, that the King's Bench i. not restrained, and that 
sKeb. 4 m! 71 the attorney-general may exhibit informations in Hub court 
Foat.pi. 14. for the king, notwithstanding the statute; and they cited 
8 f. Latch. 192. 1 Sid. 360. 2 Keb. 340. 1 Vent. 8. Jones 193. 

3M. Holt 368. 3 Keb. 247. 2 Cro. 178. 3 Inst. 176,191. 1 Cro. 112. 
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And now Holt, C. J. said, Ten judges had agreed in the Vide a T.R. 
following resolutions: iZHswkVI? 1 * 

• 1st, That the 21 Jac. c. 4 . does not extend to an y offence sect. 34,35. 
created since that statute; so that prosecutions on subse¬ 
quent penal statutes are not restrained thereby; but that 
statute is as to'them, as it were, repealed pro lanto. 

2dly, That ail informations and popular actions on pe- [8731 
nal statutes made before that act, must by force of 21 Jac. 

1. c. 4. be laid, brought, and prosecuted in the proper 
county where the fact was done. 


14. HICKS’S CASE. 

[Hill. 10 Will. 3. B. R.] 

JJOL'T, C. J. reported the opinion of all the judges 
in this case. An action of debt was brought in the 
King's Bench on 5 Eli:, c. 4., by a common informer, for 
exercising a trade, not having served as an apprentice; 
and the question was, If the jurisdiction of the King’s 
Bench was taken away by 21 Jac. 1.? for it was thought 
fit to settle it, because of the case of Barnes and Hughes , 
1 Vent. 8 . 

•And it was resolved, by the opinion of eleven of the 
judges, 1st, That 21 Jac. 1 . restrains the jurisdiction of 
the King’s Bench in actions of debt by common informers, 
and that they cahnot bring debt upon the statute in the 
King’s Bench, unless the cause of action arise in the county 
where the King’s Bench sits, but must in other cases pro¬ 
secute by information, <V'c. before justices of assize, <^c. as 
the statute directs (a). 

2dly, It was resolved^ That where a remedy is given by 
action of debt, fyc., in any court of record, fire., by any later 
/Statute subsequent to 21 Jac. 1 ., doos not extend to such 
actions, but stands repealed as to them (b). 

But the Chief Justice declared, that his own private opi¬ 
nion was, that, where any subsequent act gives any popu¬ 
lar action, it.must be laid in the proper county within the 
equity df 21 Jac. 1 . 


1 Vent 364. 

Sid. 400. 

Lit. Rep. 163. 

1 Lev. 249. 

2 Keb. 40], 434, 
447, 458. 

4 Mod. 158. 

S. C. Cases B.R. 
31. 2 Lev. 204. 


Debt in B. R. 
lies not on any 
penal statute 
made before 
21 Jae. 1. Ante, 
pi. 13. Vide 
3 T. R. 364. 


Seoul of penal 
acts made since, 
Cro. El. 645, 
739. Cro. Car. 
112. 2 Hawk, 
c. 36. a. 34,35. 


(a) It was decided, Carthew 290., 
that the statute 21 Jac. 1. <J|d not give 
inferior courts any jurisdiction which 
they did not possess before; and in 
Shipman v. Tlenbest, 4 T. B. 109. the 
meaning of the act was held to be.that 
where the superior and inferior courts 
had a concurrent jurisdiction, both as 
to t/ik subject matter and as to the mode 


of proceeding, the jurisdiction of the 
former is taken away. 

(6) A temporary act, made before 
21 J. l n which expired before that 
period, but was afterwards continued 
as from the time when it expired, and 
by a statute subsequent to that contin¬ 
uance made perpetual.was ruled to be 
a statute of the time when it was first 
enacted, Shipman v. Ilmbest, 8. C. 
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Hale, C. J. was always against the opinion of Barnes 
and Hughes; and the principal objection in that case was, 
that the party offending might get out of the county, and r» 
escape the punishment of the law, as being out of their ju* 
risdiction: But by Holt , C. J. This objection does not hold, 
for there may be process of outlawry sued out against him; 
the statute of 21 Jac. 1. giving the same process that lay 
in actions of trespass r i fyarmis at common law; and there- 
■tore neither debt nor information, though exhibited by the 
•attorney-general, lieth here, but in Yorkshire , which is the 
proper county in this case (a). 

(a) R. acc. Str. 415. Vide Coivp. 369. 


[874] 


Information quo 
Warranto they 
admit persons to 
be freemen not 
inhabitants. 
1 SW. 86. 

390. S. C. 

Carth 303. 

Post. 376. 

5 . 


Holt 


Ante 


Different judg¬ 
ments on a writ 
of quo warranto, 
and information. 
Com. Dig. Quo 
War. c. 5. 6th 
vol. 3d edit. pa. 
»0f. 


15. DOMINUS REX r. THE MAYOR AND AL¬ 
DERMEN OF HERTFORD. 

fMich. 10 Will. 3. B. R. 1 Ld. Raym. 426. S. C.] 

A motion was made to file an informal ion in nature of a 
quo warranto against the mayor and aldermen of Hertford , 
to show by what authority they admitted persons to be 
freemen of the corporation who did not inhabit in the bo¬ 
rough. The motion was pretended to be on behalf of the 
freemen, who by this means were encroached upon; and 
an information was granted, because it was a question of 
right, and there was no other way to try it, nor to redress 
the parties concerned. 

In a quo warranto the judgment is to seiz t e the franchise 
in manibus regis; in ao information, as here, to oust the de¬ 
fendant of the particular franchise; and herein the first 
process is a subjtwna , and then a 'distringas , wherein there 
must be fifteen days between the teste and return, if it iss,.'; 
into a foreign county ( b). 


(b) See 1 Bur. 402. 3 Bur. 1816. 


16. THE CASE OF THE SURGEONS’ COMPANY. 

[Trin. 11 Will. 3. B. It.] 

Information for A Mandamus was granted to the Company of Surgeons 
^ to choose officers; they made a return under their com- 
Cro. Car. 252. mon seal; And now a rule was moved for, and granted, 
to file an information against some particular persons of 
the Company for that return: And the Chief Justice said, 
The Court must proceed by way of information; for being 
a matter cohccrning public government, no particular per* 
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^on is so concerned in interest as to maintain an action; 
and the information must be granted against particular 
pvsons, though the return be under their common seal, 
for 4here is no other way to try the right; and if it be 
found for the king, there must he a peremptory manda¬ 
mus; perhaps we shall set but a small fine. 


17. DOMINUS REX r. DUMMER. 


[Mich. 11. Will. 3 B. R.] 

A MOTION was made for an information against Dum- 
titer, lor perjury committed in a trial between the King fTerethe'ques- 
and Fitch , in answering to this question, Whether he had tion nn*a«nfujr. 
waived («) 800/. for passing his accounts? Et per Holt, Mod-'casel’ies 
f. J. If the question had been fair, we would have granted 2 Show. is. 
an information; but this question was in effect, Whether 5 *j[j"o 2^34» 
he was guilty of bribery ? which it could not be expectejj Cumb.460. 
he would own. You may indict him, but we will not grant Holt 364. s. C. 
an information (£). 


(a) Query if this word ought not to 
be paid? 

(b) The following note is taken from 
the 6th edit. 2 Hawk. ch. 26. sect. 8. 
n. (2). 

“ The Court will not grant an infor¬ 
mation against a private, person for 
leading a pretended proclamation, 1 
Black. Rep. 2. Nor against a husband 
for endeavoring to retake his w'ife after 
articles of separation, 1 Black. Rep. 18. 
Nor against persons who as&mble with 
a lawful design, notwithstanding.some 
unlawful and irregular acts ensue, 1 
Bl. Rep. 48. Nor against justices act¬ 
ing improperly in their public capacity, 
unless proof of flagrant corruption ap¬ 
pears, Str. 1181. Bur. 785, 1162. Bl, 
432. l)uug.J?89. Nor against ministers 
for converting brief-money, Str. 1150. 
Bl. 443. Nor for bribing electors, Bl. 
541. Nor fora perjured intrusion to a 
living, upon an affidavit that ft was si- 
moniacal, Str. 70. Bernard. 11. Nor 
for a libel if it appear to be true, Str. 
498. ltoug. 284. 387. 3 Bac.Abr.A75. 
*Nor for offences committed upon the 
high seas, Str. 918. 2 Keb. 190. Nor 
■igainst^a dissenter for refusing the of¬ 
fice of sheriff) Str. 1193. 1 Wils. 18. 
Nor for words of a justice in his public 


character, Str. 1157. Nor for attempt¬ 
ing subornation, B. R. H. 24. Nor for 
sending a challenge, if the informant 
had previously imparted a challenge. 
Bur. 316, 402. Nor in favour of one 
cheat against another cheat. Bur. 548. 
Nor for a general charge of extortion, 
Str. 999. Nor for striking a magi¬ 
strate in the execution of Ins office, if 
the magistrate struck first, B. R. JET. 
240. Nor for an offence against a pri¬ 
vate statute. Bur. S85. Nor if a civil 
suit is depending upon the same sub¬ 
ject, B. R. H. 241. And, in general, 
the discretion of the Court in grant¬ 
ing information is guided by the mer¬ 
its of the person applying; by the time 
of the application; by the nature of the 
case; and by the consequences which 
may possibly result from the granting 
it. Per Ld. Mansfield, Bl. 542. Vide 
also Com. Inform. B. C. 

“ The Court will grant an informa¬ 
tion for reproaching the office of ma¬ 
gistracy, or defaming the character of 
magistrates, Carth. 14,15. For taking 
away a young woman from her guar¬ 
dian, although Chancery has commit¬ 
ted the offender for contempt, Str. 
1107. Andr.*S 10. Or from her puta¬ 
tive father, Str. 1162. For not exam- 
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ining evidence upon oath under a 
reference and rule of Court, 1 Wils. 
7. ( 1 ) Or for demanding a shilling, 
by a justice, to discharge nis warrant, 
and committing the party for not pay¬ 
ing it, 1 Wils. 17. For seducing a 
man to marry a pauper, in order to 
exonerate the parish, 1 Wils. 41. For 
seducing a woman habituated to liquor 
to make her will, 2 Bur. 1099. For 
voluntarily absenting by a justice from 
sessions [when they could not be held 
without h»m], Str. 11 . For refusing; to 
ut an act in execution, Str. 41S. For 
ribing persons to vote at corporation 
elections, Ld. Raym. 1377. For pub¬ 
lishing an obscene book, Str. 788. For 
blasphemy, Str. 834. For unduly dis¬ 
charging a debtor by judges of an in¬ 
ferior court, Hardw. 135. For refus¬ 
ing by the captain to let the coroner 
come on board a man of war (to take 
an inquisition), Budr. 231. Str. 1097. 


For keeping great quantities of gun* 
owdcr, Str. 1167. For a justice ma- 
ing an order of removal, and not sum¬ 
moning the paity, .find. 238, 27^ For 
impressing a captain as a common sea¬ 
man, maliciously, 1 ZM. 19. For speak¬ 
ing treasonable words, although the 
offender has been previously punished 
in an academical way by the vice- 
chancellor, 1 l!l. 37. For contriving the 
escape of French prisoners, 1 Bl. 286. 
For giving a ludicrous account of a 
marriage between an uctress and a 
married man, 1 Bl. 294. For contri¬ 
ving pretended conversations with a 
ghost, with an intention to accuse an¬ 
other of having murdered the body of 
the disturbed spirit, 1 Bl. 392, 401. 
For procuring a female apprentice to 
be assigned, though with her own con¬ 
sent, to another, for the purposes of 
prostitution, 1 Bl. 439.”—[For other 
cases, see 3 Bac.Abr. 166.] 


(1) This point is erroneously stated. The information was against an attorney, being a com¬ 
missioner for taking affidavits, for examining a person on oath upon an a; jiiratim,' without putting 
the deposition in writing. 


[375] 18. DOMINUS REX v. KNIGHT. 

[Hill. 11 Will. 3. B. R. 1 Ld. Raym. 527. S. C.] . 

Indictment for INFORMATION setting forth, r/uod rftm 5 Junii , anno 

indorsing exche- g ffr 3 , tres aut pi urcs commissionar, of the exchequer caused 

Otter bills, as 11 , L 7 1 

they were recei- exchequer billc to be issued ad fecejj!. soacc. secundum for - 

vedfor customs. mam s (atuti in to casu edit. <$/• provis. predict. Knight existent 
rested. 3 Salk, nuper receptor generalise <yc., to the intent to get great gaftis 
186. S. c. to himself did fraudulently and falsely indorse twenty bills 
at the custom-house, quasi receptee cssentpro customis r Sr eodem 
die, Sfc. paid them into the exchequer ac si essent truly in¬ 
dorsed, in deceptioncm Sr defraudationcm dioti doniini regis. 
Upon not guilty pleaded, the defendant* was’convicted: 
and now a motion was made in arrest of judgment. This 
case depended on the statute 8 Sr 9 W. 3. cap. 19. sect. 63., 
and was twice spoke to, and determined upon good con¬ 
sideration. At last judgment was arrested, and the Chief 
Justice, in delivering the opinion of the Court, held these 
points : 

No forgery 1st, That nuper receptor does not import that he was the 

carfbc " king’s officer at the time of indorsing and paying these 

ced buMJbeper- bills, but^ rather the contrary, and he must be takdn to be 
*»n doing it, a private person, and as sucb to make this indorsement. 
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which in a private person could be no crime, because the 
iiilsity might hurt himself, but could not prejudice the 
kii|g. And it is like the case in Noy 99., where the ob- 
ligeohlcsscned the sum in the obligation; it would have 
been'forgery in a stranger or in the obligee to make it 
more; but in regard the obligee had hurt no body but 
•himself, it was no forgery: So it is of this false indorsement, 
it is hot criminal, because it hurts no body but himself. 
But it is objected, It may be a damage to contractors. I 
answer, YVe are to take notice there might be contractors, 
hut not that there are any, because it is not set out. 

2 dly, The word indorse is not sufficient; the words of 
the act are, that the person who pays the same into, &c., shall 
put his name to the said bill, and write the day of the month, 
&c. And the information should have been, that the de- 

* fendant set such a person’s name on the back of the bill, 
ubi re vera there was no such person, or ubi re vera no such 
person ordered him to put his name to the bill; for indor - 
savit imports a writing on the back of a thing, but not put¬ 
ting his name upon it, as petit auditum indorsamenti. But 
it was urged by the king’s counsel, that this might be plain¬ 
ly understood by the words quasi receptee essent pro custumis. 

1 answer, This is by argument only; and argumentative 

* informations arc naught for that very cause; for all charges 
ought certainly to be set out in pleading. But farther it 
was urged, thatit is said filso *indorsavit in dcccplionem domi- 
? it regis, and so found by the jury; andlhough a fact that ap¬ 
pears innocent cannot be made a crime by adverbs of aggra¬ 
vation, as /also, frandulentcr , £r., yet where a fact stands 
indifferent, as writing, which may be true or false, and is 
charged to be fulso, and the jury find it so, all are then es¬ 
topped to say the contrary. That on th^ other side it 
was said, in deceptionem is only matter of conclusion. But 
hcre-is no charge; it is not enough to say the king is cheat¬ 
ed’; he must appear'To be so, as well as said to be so. 

,3dly, The saying indorsavit, quasi receptee essent pro custu¬ 
mis, &c., ft not well. In an indictment of forgery it is not 
well to say, the defendant forged a false deed, purport¬ 
ing quasi a conveyance, #-c., but it must be continen. (a), 
So here it should have been, that the defendant made 
a false indorsement, continens, be. Here is a falsity, but 
nothing is charged that is criminal; for that falsity could 


Far. 151. Vide 
1 Hawk. c. 70. 
a- 4. Leach 
335. Str. 1144. 
Com. Dig. title 
Forgery, 3ded. 
voi. 4. pa. 938. 


4 Co. 42. b. 

Ante 371. pi. 8. 
Charge must be 
express, not ar¬ 
gumentative. 
Cro. Jac. 19, 20. 

5 Mod. 137, 

138. 6 Mod. 
289. 2 Hawk, 
c. 25.S.60, 110. 

[*376 ] 


(a) R. 2 BL Rep. 790. That in for- a paper writing, purporting to be 
gery of a will it is not necessary to the last will, S[c. is sufficient. Vide 
charge the prisoner with forging Doug. 300. 
the last will, <§*c. To charge it as 
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not hurt, nor tend to hurt any body but himself: And the 
judgment was arrested. 

JV. B. The issue was tried at bar, and the evidence 
that the bills were signed at the treasury by three arting 
commissioners of the treasury; the defendant called upon 
them to produce their commission, but Holt , C. J. held it 
not necessary, comparing it to the case on the statute of 
hue and. cry; where shewing an affidavit is enough, with¬ 
out going into the proof of the justices’ power to adminis¬ 
ter an oath. 

19. DOMINUS REX «. THE MAYOR AND AL¬ 
DERMEN OF HERTFORD. 

[Pas. 12 Will. S. B. R.] 

No process can IN the information supra pi. 15., against the mayor and 

itons 'before'" 11 " aldermen of Hertford , a motion was made to set aside the 
recognizance process, because no recognizance was given according to 
given by_ inform- the late act; and this being to try aright, the question was, 
Ante . 5 , 374 . Whether it was within the said statute, viz. trespasses , batte- 

earth *503 32 °‘ rzes > a nd other misdemeanors , which are frivolous wrangling 
2 Hawk. c. 26. matters of an inferior nature? But the Court said, that 
s- 7. this usurpation here pretended was a misdemeanor, and 

the information might be as vexatious in this case, as in 
trespass or batter}': That this last is a remedial law to pre¬ 
vent vexation, and must be construed accordingly; there¬ 
fore the process was ordered to be set aside, but the infor 
mation stood (a). 

(a) R. acc. Rep. B. R. Temp. Hard. 248. Str. 1042. 

20 . DOMINUS REX r. $ROWN. 

[Trin. 12 Will. 3. B. R. 1 Ld. Raym.592. S. C.] 

Riiubeforefind- THE caption of an indictment was prcesenlat. existilquod 
meiitum after- seperalia indiclamenta lvuic schedules annexa, sunt bil/cs verec. 
wards. To this, exception was taken by Shower 1 st, That if there 

be twenty indictments, one half true, the other false, it is 
within this finding; sed Curia contra: Separalia indictamen- 
ta imports all the several indictments. Second objection, 
That they were not indictments till they were found; till 
then they were only bills; and they were quashed for this, 
cause. 
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21. DOMINA REGINA v. CLERK. 

[Pas. 1 Ann. B. R.j 

^Coroner’s inquisition finding that one Clerk, cum cul- 
tro jugulum suum voluntarie felnnice &/• ul felo de sc secuit 
& seipsum murdravil (a), being removed into this court, was 
quashed, for that, 1 si, The wound ought to be set forth, 
and it ought to be alleged that it was mortal, and that the 
party died of it; for it is for that very end and reason that 
the jury have the view: He might cut his throat, and yet 
not die of it. And as to the answer, that it shall be in¬ 
tended, becaftsc it is said felonicc ul felo de sc, it was held, 
that inquisitions must not he taken by intendment any more 
than indictments, because the party is to forfeit his goods 
and chattels by this finding; and though the cut was but a 
mat m. it might be said to be done felonicc. Vide Dy. 68. 
2dly, The Court hold, that such an inquisition would be 
good without the word murdruvit , and so is Dame Hale's 
case; and that if an indictment wants the word murdravtl , 
it ought not to be quashed for that omission, for it is still a 
good indictment for manslaughter, though not for murder: 
It crept in at first to exclude the offender from having cler¬ 
gy, and it continues accordingly. 

This inquisition being thus quashed, though the body 
had lain buried seven months, the coroner took it up again 
and had another inquisition found, which was complained 
of as irregular, and moved to be set aside. Broderick con¬ 
tra: the first being insufficient, is as none at all: It was 
done so in Barkley's case, 2 Sid. 101. ; and in Bonning' s case, 
1 W. fy M. Anti the not taking it would be an injury to 
the king or the lord of the manor. 

Holt, C. J. The coroner need not go ex ttjficio to take the 
inquest, but ought to be sent for, and that when the body 
is fresh; *and to bury the body before, or without sending 
for the coroner, is a misdemeanor. The body may be dug 
up agaifi, but it ought to be upon fresh pursuit, not at such 
a distance of time; for it is a nuisance, and may infect 
people. I» Berkley's case, there was the leave of the Court 
for that purpose. At last it was agreed to ttraverse this 
inquisition, and to try it at the assizes. 

(a) Query if it ought not to # be occidit, instead oimnrdravit? 


22. DOMINA REGINA z>. SMITH. 

[Mich. 1 Aon. B. R.] 

MR; Broderick took exceptions to a conviction of deer- 
stealing, where the fact was laid to be done in foesta 
usitata for keeping deer, and that the defendant killed 
SjCCkeld, Vot. T. 61 
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Far. 16. Holt 
167. S. C. Co¬ 
roner’s ii.ijuisi- 
tion quashed,be¬ 
cause the wound 
not set Forth, nor 
that the person 
died of it. 

1 Vent. 181. 

1 Mod. 82. 

2 Lev. 140. 141. 
Ante 61,190. 

3 Kcb. 604. 
Dyer 304. An¬ 
drews 235. 

12 Mod. 112. 

1 Hawk. eh. 27. 
s. 13. 


Case, ante 10. 
Coroner may 
cause the body to 
be dug up soon 
after the burial, 
but uot at a 
great distance of 
time. 

•Far. 10. 

2 Hawk, e, 9. 
s. 23. Str. 22. 
167. 7 Mod. 10, 
16. 

tFar. 16. 

2 Lev. 141,152. 

1 Vent. 239, 

97U 


Far. 77. S. C. 
Conviction of 
deer-steeling. 



8T7i 

[878] 


Indictments, Informations, &c. 


a deer without consent of the keeper; and insisted, tlurt 
usitat. might be meant of a long time before, and there 
might be the consent of the ranger; sed non allocatur ; for 
the leave of the ranger is the leave of the keeper, andj*hscd 
speaks the present time as well as time past. 


23. KING r. CHANDLER. 

[Mich. 1 Ann. 13. R. 1 Ld. Raym. 581. S. C.] 

A Conviction of deer-stealing on 3 S,- 4 IV. & Jtl. c. 10. 
was returned on a certiorari , and exceptions taken to it. 
And it was said by Holt , C. J. that m these summary pro- 
construed strict- ceedings the right of an Englishman of being tried per 
s.r.CasesB.R. pares suos was taken away; therefore the Court was to 
31 +. 3i). 305. construe them strictly, so far as to sec that the fact was an 
offence within the act, and that the justices proceeded ac¬ 
cordingly (a). And these points were agreed; 1st, That 
the fact in the conviction need not be laid contra paccm, for 
mere form or formality is not required in these nor an r y 
other summary proceedings. El per A'brthey, attorney- 
general, This is not the king's prosecution; lie can have 
no fine; but the prosecution of the part)', and this is the 
memorandum of what the justice had done in that matter. 

2dly, That inter such a day and such a day lie killed 
three deer, is good; for if a day certain were alleged, the 
killed three dwr informer is not tied up to that: Now in these cases he is 
Foiiii.'iikso,"”* co, dined to give evidence of a killing within these days, so 
“51,252, that it is more, certain and better for the* defendant; and 
\Kle t.nt. Ain't hey cited Hast. 410. llr.rn. 540. Winch. 54, 547. 

Tho. 91, 02. Vid. 100. Co. Enl t 15.0. Otherwise il 
is in informations at common law, because every disfincl 
offence creates a new penalty, but in trespass a fact nm^ he 
laid to be done diversis dichus vicilnis inter such a day 
and such a day; because it is not anew action, hut an in¬ 
crease of damages, per Could, quod' Holt, C. J. concessit (b), 
3dly, That an unlawful killing is sufficient, £nd it need 
not set forth a limiting, nor how the deer <Vas killed, 
aider u »t^uod 4tbly, That idco cons idem turn csl quod corn-ictus cst, with- 

convictus esi, U is out cl quod forisfacict, is sufficient (c); for the statute gives 


Car*. 501,503. 
5 Mod. 446. 
Summary con¬ 
victions must be 


1>- C 


Not laid contra 
|wcni. 4 Co. 41, 
42. 


That betn e.-n 
such a day and 
Mil l- a dav bo 


250, 251,252, 
260. 

186. 2 


(if) Vide 2 T. R. pa. 15. Rosea wen 
on Convictions, pa. 10. In the latter 
it is observed, that as to those parts of 
the record which are necessary to shew 
the jurisdiction of the magistrate, and 
give him cognizance of the complaint, 
the Courts are more strictcn their rule 
of construction, and expect more pre¬ 


cision in the statement, than as to the 
steps which follow when that essentia! 
point has been ascertained. 

(h) R. acc. 10 Mod. 248. 
ft*) R. cont* Str. 2,858. In the repor 
of this part of the case in 'LA.Rftymond 
the objection is said to be, that thi 
judgment was quodf vrisfaclet; where 
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t\»at in consequence, and the judicial part ends in the con* efficient witU- 
vidion; the rest is only consequence and execution. Kxewtorrfule 
* Mid) , That if the owner of the park die before execution, owner may sue 
una^c conviction is affirmed here, his executors shall ^^g"' Ante 
havc # a levari fucias [sed videtur, it must be upon affidavit, 
and then the mutter suggested on the roll.] So may the 
•church-wardens without suggestion or scire fucias, and so 
may the king (a). 


as it ought to have been idea consider- <§ - c. Vide 2 Bur. 1 1 6 S.B 0 sc. 0 nConv.ll7. 
alum est quod, Sfc. In Carth. it is said (a) A particular form of a convic- 
to be, tligt thqre was no conditional tion for deer-stealing is prescribed by 
judgment for setting on the pillory, si, stat. 1G G. S.c. SO. 


24. KING v. SPEED. [379] 

[Mich. 1 Ann B. R. 1 Ld. Raym. 583. S. C.] 


ON a conviction affirmed in B. R., a levari fac. was Carth. 502. S.C. 
awarded to the sheriff to levy the penalty: The sheriff K 

seized tlie ^oods and sold them. And this coming before exec ution shall ' 
tile Court, the) held, be by levari ta- 

lst. That this Court must award execution: for the re- jff^\°me 3 G 9 . Cr ” 
cord here cannot be removed or sent back to the justices; Casss 15. II. 328. 
and its the Court have a power to affirm the convic tion, the 
Court in necessary consequence have power to award exe¬ 
cution. 


2 dly, This execution cannot be awarded to the consta¬ 
ble, *rs it Would, if the record had been before, the justi¬ 
ces; but it mint be awarded to the sheritf, for he is the offi¬ 
cer of the Court, and the Court can take notice of no other. 


3dly, It may be by levari facias, empowering the sheriff ,aw 

to sell the goods. * The words of the act ate, That the of- filrYlm public* 
fender shall forfeit 40/. to be levied by way of distress; and 
in such case the distress shall not be deemed to be a dis- L nuj se 


tress taken as a pledge, but a distress to sell; for the pub¬ 
lic beftig concerned, it shall be construed the most effectual 
levy by distress. Thus upon a distringas in a court-leet 
for a fine, ne'in’aase of nuisance, where the public is con¬ 
cerned, the officer may sell of common right: But upon a 
distringas in a court-leet pro ccrto Ida, the officer cannot 
sell the distress of common right, without a custom: So 
for a distress in a court-baA>n, he cannot sell without cus¬ 
tom ; but in case of the sewers, the officer has a power to 
sell the goods. Vide Al. 92. 1 Keb. 733. 2 Jones 25. 

■2 Inst. 738. 
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25. DOMINA REGINA r. JONES. 

[Trim 2 Anuae, B. R. 2 Ld. Raym. 1013. S. C.J 

Cheat, where MR. Parker moved to quash an indictment, whiclrfwas, 
#►. Mod! case* that the defendant came to A., pretending. B. sent him, to 
42 Ci, i»5, receive 20/.. and received it, whereas it. did not send him. 
114, bOi, 311. ft pa- Cur . it is not indictable unless lie came with false 

tokens; we are not to indict one man for making a fool of 
. another: Let him bring his action (o). 

3 Salk. 268. In Buiuham'r ease, there was an indictment, for that A, 
c^^.? borrowed bl. of the defendant, and pawned . gold, rings to 
81 ''' ' secure the payment; and that at the day A. tendered the 
Vide Com. Die. money, but the defendant refused to deliver up the rings; 

Sdedii.‘v'‘i.4 mid it was quashed (6). 

pa. 400. 2 Bur. 1125. NcliufTs Case, ante 151. Str. 86G. 

(a) See stat. 30 G. 3. c. 4. con- or deceits, where common prudence 

cerning persons who, knowingly and may guard persons against the suffer- 
designedly, by false pretences, obtain ing from them, the offence is not in- 
from anj r person money, goods, wares, dictable; but the party is left to his 
or merchandize, with intent to cheat civil remedy for the redress of the injji- 
and defraud any person or persons of ry which has been done him.But where 
the same. false weights and measures are used, 

(b) Per Curiam, Rex v. Wheatley, or false tokens produced, or such me- 
2 Bur. 1125. The true distinction that thods taken to cheat and deceive, as 
ought to be attended to in all cases of people cannot, by any ordinary care 
this kind, and which will solve them or prudence, be guarded against, there 
all, is this: That in such impositions it is an offence indictable. 


[380 ] 2G. ANONYMOUS. 

[Mich. 2 Ann.*B. R,] « 

No motion to INDICTMENT was removed by certiorari, and, upon 
mmitremoveJ t_ the awarding the certiorari , a recognizance taken; and now 
by certiorari at- Sulkeld. moved to quash the indictment; but it appearing 
ter the wcogni- that the recognizance was forfeited, the Court Would not 

7,anee lor Irvine , ,, , ,, r . , 

forfeited. 6 Mod. near the motion. Holt, C. J., said, the practice was or 
"Salk ou ght to be now altered by the late act; tbefdse that, the 

Rep. A. q. 33. defendant came soon enough at any time to move to quash, 
but should not be allowed to do it now, after his recog¬ 
nizance forfeited by not carrying the record down to the 
• C 25 ncx ^ ass i zes> to be tried; and fof the same reason the Court 
" 11 ? * i ' refused to let him take any exceptions, either to the certio¬ 
rari or return. 
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27. DOMINA REGINA v. DANIEL. 

^Hill. 2 Ann. B. R. 1 Ld. Raym. 1116. S. C. cited.] 

INDICTMENT, for that at such a day and place the 
defendant quertdam Carolem Scot , servum she apprenticiam 
cvjusdam Josephi Bishop , extra domum shopam servitium 
priedicl. Josephi magistri sui disccdcre scipsum absentare illi- 
cite allexit procuravil & causavit; quod adlunc diversus die- 
bus antea illicite seduxit eundem Carolum ad 200 Carolinet 
hats, valoris , \ r c. dc bonis ct catallis prafat. Josephi extra do¬ 
mum fy-’shopitm ipsius Josephi illicite capiend. &/• asportand. 
ill. adtunc <$r ibidem injustc cepit recepit habuit sciens bona , 
fyc., fypreed. Carolum esse servum prafat. Jos. The defend¬ 
ant being found guilty, it was moved in arrest of judgment, 
that this'was but a private injury, for which case lies, and 
not in its nature public to maintain an indictment (a). Tres¬ 
pass will lie for taking away his servant out of his actual 
service; but for inlicing, case lies only, and not trespass. 
21 II. 6. 31. Also no fact is laid to be done in pursuance 
pf this intieing; and, as to the latter part about the inti- 
cing to carry away the goods, there is no venue laid where 
the goods were taken away: And judgment was arrested. 
And in the case of the Queen and Collingwood, Mich. 3 
Jinn., in this court, which was an indictment of the same 
nature, the judgment was also arrested for the same 
reasons. 


(a) R. ace. Cowp. 54. 


28. DOMINA REGINA r. WYAT. 

[2 Ann. B. R. 2 Ld. Raym. 1189. S. C. Fortescue 127. S. C.] 

INDICTMENT setting forth, that one Nash was con¬ 
victed of deei;-stealing upon 3 & 4 W. & M. cap. 10., before 
a justice ef ptface, and that the defendant being a consta¬ 
ble, the justice ^directed his warrant to him to levy the 
penalty, and that he had levied the penalty, and had not 
returned his warrant, nor^nade any return or certificate at 
all. The defendant was found guilty, and the indictment 
removed hither by certiorari. Et per Cur. resolved, 

1st, Though the constable is not named in the statute, 
nor appointed to be the officer to execute these warrants, 
yet the justices may command him to execute them; for 
as at common law the constables were subordinate officers 


Indictment lies 
not for intieing 
away an appren¬ 
tice from ins 
master. Mod. 
Cases 101,182, 
289. Fop. 132, 
135. ZRoll.Abr. 
75. Noy 105. 

3 Salk. 191. S.C. 
6 Mod. 99,182, 
289. Holt. 346. 
3 Bur. 1698. 
Com. Dig. Ind. 
E. 3d edit. voL 
4. pa. 388. 


Mod. Cases C88 


Ante 175. Con¬ 
stable indictable 
fur neglecting 
duty required by 
common law or” 
statute. Hep. 
A. Q. 53. S. C. 

[ * 381 ] 


Constable is the 
proper officer to 
the justie. s of 
peace. 2 Salk. 
502. 2 Hawk, 
cb. 10. s. 35. 



381 


Indictments, Informations, &c. 

Fortosenc i?7. to the conservators of the peace, so arc they now the proper 
Skiu'.'-no. 4 ' officers of the justices: The constable of the hundred may 

2Siio. 75. arrest for breach of the peace as well as a petit constable, 

3 Cro. 378., and was an officer at common law, notwith¬ 
standing the opinions to the contrary: and the statute of 
Winum only enlarges his authority. Vide Hale's Plain of the 
Crown. 3 Kcb. 231. 

Jdlv, Where an officer neglects a duty incumbent on 
him, either by common law or statute, be is for his fault 
indictable (a). Et nolo: In this case, the indictment was 
not laid conini fonnam statuti , nor need it have been, though 
the constable hud been named in the statute; .beca'ne. the 
constable is an officer of common law, and when a statute 
requires him to do what without requiring had been ids 
duty and he must have done, it is not imposing a new duty, 
and he is indictable at common law for it. 

3dly, They held, he need not return the warrant itself, 
for that is not required; it may be necessary to keep it for 
his own defence; but lie must either return that, or cer¬ 
tify what he has done upon it: for without this the prose¬ 
cutor cannot attain the end of his prosecution, and the de¬ 
fendant cannot be discharged; and in a writ of execution,' 
where something more is to he done upon it, an attach¬ 
ment lies against the sheriff if he does not return the writ. 
Lastly, They held, that contra paccm was surplusage, and 
could neither do good nor harm, because it was a non¬ 
feasance (6). 


(a) R. In the case of the King against 
Banbridge, G. 3. that a per¬ 

son holding a public oflice under the 
king’s letters patent, or derivatively 
from such authority, is aineiiaWe to 


the law for every part of his conduct, 
and obnoxious to pupishment for not 
faithfully discharging it. 

(b) See Sira. 233. JJttr. 1729. 


29. DOM IN A REGINA ». GOULD. 

[Pas. 3 Ann. B. R.j 

INDICTMENT, for that a poor boy befog pVt out ap¬ 
prentice to the defendant pursuant to tiie statute, he vi 
armis refused to provide for hinti. El per Cur. Since we 
allow the justices power to put out apprentices, we must 
allow an indictment for disobedience, cither in case of 
not receiving, turning off, or not providing ibr such ap¬ 
prentice, as the law requires; and the vi H/ armis is sur¬ 
plusage (c). 

(c) The statute of Eliz. not annex- ment; and the statute 8 and 9 4 Mil., 
ing any penalty to a refusaj, the only which gives a specific penalty, and a 
punishment was necessarily by indict- summary remedy, being merely affirm- 


G Mod. 103. S.C. 
Set. anti lien). 
1.13, Indictment 
for refusing to 
provide for an 
apprentice. 

Ante 08. 2 
Salk. 491. 
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ativc, would not annul the former Note to Stephen v. Watson, ante 45. 
mode of prosecution. Vide 2 Bur.799. Tamen quaere Sf vide Str. 1268. 

C/jjtvp. 524, 050. 2 Hawk. c. 25. s. 4. 


30. DOMINA REGINA n. CULLIFORD. [ 382 ] 

[Mich. 3 Ann. B. R.] 

PER Cur. If there be two indictments against H. fon ' v | lc ' re ,no >«- 
the same tiling, as it one be iound by a coroner s inquest, the sunt-tart, 
and anutlierjiy the grand jury, and H. is acquitted upon t*» to on 
one, yet he must still he tried upon the other, to which he ^saifc^.^STs. C. 
may plead the former acquittal; hut the usage of the Old 6 Mod. 219 . 
Baity is, and indeed so is the fairest course, to try him on 
both indictments at once. 


31. DOMINA REGINA v. PIERSON. 

QTrin. 4 Ann. B. R. 2 Ld. Raym. 1197. S. C.] 

INDICTMENT found at Hicks's Hull, for that the de- indictment lies 
fendantyint communis lenauc male disposilas personas , in do- -house 
mibfts Ivpunaribus conxcnire scortaliuncs <&■ foenicalioncs com- but nm lor he- 
-iniltcre pro suo lucro propria illieite procuruzil. Upon not 
guilty pleaded, the defendant was convicted, and judgment 6 Mod. Vs, 
against her; and now a writ of error was brought, and the 1^’ 
judgment reversed. The Court agreed, 1st, That if a 52.'1 Lev. 299.* 
lodger, who has only a single room, will therewith accom- J S 3 *- 
modate lewd people to perpetrate acts of uneleanness, she p ost . p i. 35 . 
may be indicted for keeping a bawdy-house, as well as if 
she had the wliolt? house.* 2dly, That onclnay he indicted 
for keeping a bawdy-house; but a bare solicitation of chas¬ 
tity is not indictable; just as it is actionable to say, a \vo- 
qiari keeps a bawdy-house; but not to say, she is a whore (a). 

(a) It. acc. Str. 1100. 10 Mod. 384. Vide Sayer 33. 1 Hawk. ch. 74. 


32. DOMINA REGINA v. ATKINSON & AL. 

[Pasch. 5 Ann.B. R. 2 Ld. \taym. 1288. S. C. 3 Ld. Raym. 

Entries 89.] 

INDICTMENT was against A. and others, for that Two mav be 
being receivers of the queen’s tax, they did colore officii jointly indicted 
sui extort money from several persons. Upon a motion extortion ? 
in arreft of judgment, it was held, that two mgn may be ^islng^au-ade 
indicted jointly for a battery or extortion, because it is a not being *p- 
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prentice. 2Roi. cr i m c at common law, cf which they might be jointly or se- 
Keb. 739 , 764 ? verally guilty. But as to the case in 2 Mo. Si. \ Ven ■ 302«^ 
they admitted that, viz. That two men coul 1 not be indit¬ 
ed jointly for exercising a trade, not ha' ng been appren¬ 
tices; for not being apprentices ir that which occasions 
the crime and forfeiture, and that must of necessity be se¬ 
veral. Judgment for the queen (a). 


(a) Vide 2 Bur. 983. Str. 8 70, 921. 2 Sess. Ca. 24. 3 T. R. 98. 2 Hawk. 


33. DOM1NA REGINA t>. JENNINGS. 

[Trin. 7 Ann. B. It.] 

SIR James Mountaguc moved to quash a conviction of 
ofileer’s sWn ll<ir deer-stealing on 3 «-V 4 W.8/M., taken In a justice who cn- 
inaybe convict- tered into a glover's house, and, iindiug a deer-skin, asked 
ed. Rep. A. Q. him how r he came by it; the glover said he bought it of J. 

■ ■ S., who not giving a good account of himself, was convict¬ 

ed. And the Court held, that the justice might enter and 
convict the person that sold it; for the statute might be 
easily evaded, if the deer-stealer could discharge himself 
by a sale (&). 

(b) The 5th section of stat. 16 6. 5. provisions respecting that offence) ex- 
c. 30. (winch repeals the act of 4th W. pressly includes this case,and requires 
and M., and divers other acts con- the skin to be traced from hand to 
cerning deer-stealing,and makes other hand to the first possessor. * 

34. DOMINA REGIN.4 r. BARRET. 

[Mich. 9 Ann. B. R.] 

A conviction of deer-stealing bein^ returned on a cer¬ 
tiorari, the objection was, 1st, That the conviction ap¬ 
peared to be a year after the day of the information; but 
it was held sufficient that the information, be prosecuted 
within a year after the fact; for that is a good* •commence¬ 
ment of the suit, and it is from that the computation is 
made in all such cases. 2d Objection. It is said to be in 
qvodam loco in ambulacro chasca^ mid this walk may be in a 
chase and not of it; sed non allocatur , for it must be in¬ 
tended that the walk was part of the chase, and the place 
part of the walk. 3d Objection. No due summons; non 
allocatur , the defendant having appeared. In a mandamus 
it must appear that the party was summoned, because he 
is to lose his freehold, and it is a course of proceeding by 
common Taw, wherein no appeal lies; otherwise in con¬ 
victions, which are a proceeding by the statute, in which 


If information 
be in due time, 
conviction may 
be at any time 
afterwards. 


Apjffcarance aids 
want of sum¬ 
mons in sum¬ 
mary convic¬ 
tions. Rost. 408, 
485. Str. 261. 

3 Bur. 178j. 
Bose, on Conv. 
68 . 


ch. 25. s. 89. 


[ 383 ] 


On 3 & 4 W. & 
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the defendant appeared, and that appearance will aid the 
want of summons: So it was held in Pcache's case, and all 
the precedents arc so. 

Objection, Quod convictus est cl forisfaciet summam 
20l.»juxla forrnum statuti , without making a distribution, 
which ought to be 10/. to the party grieved, 10/. to the 
poor, v^c. But the Court held it was well enough. It is 
enough to say, quod convict, est el forisfaciet juxta forrnam 
slatul. for by the statute he is only to forfeit in case he 
has goods, which is conditional, and not absolute; and 
by Parker , C. J. the words juxta, &c., qualify it. El per 
Cur. The judgment in such cases seldom makes a distri¬ 
bution; and it has been a question, Whether convict, est 
he not enough of itself (a). Vide Rex versus Chandler , ante 
pi. 23. ( b) 

5th Objection: This conviction is pardoned by the late 
act of general pardon, being not a final judgment. Vide 
Ey. 322. To which it was answered by Serjeant Pengclly, 
1st, That this is more than an interlocutory judgment, 
and that it is a complete* and a final judgment, because a 
writ of error lies on it. 2dly, He argued, that it could not 
lie pardoned: 1st, Because it is a forfeiture to the party 
grieved, and he hath an interest in the penalty, and it is 
part of the judgment. 2dly, Because the punishment of 
the party in tills case is by way of satisfaction, not for ex¬ 
ample, like the three years imprisonment by' the statute de 
malefacloribus in parcis. 2 Inst. 200. 3 Inst. 171. 5 Co. 51., 
not like 1 Cr 0 . 46, 47, 198. 11 Co. 65, 66. 3 Cro. 338. 

1 Mpd. 34. 3 Cro. 82, 83. Adjournatur. 


Ante 378. Foris 
fuck* juxta for- 
mam statut. 
sufficient. X. B. 
M ich. 4 Geo. in 
Exchequer- 
chamber this 
exception was 
over-ruled in 
brror in an in¬ 
formation upon 
a seizure where 
the statute gives 
half to the in¬ 
former and the 
other for the 
king. Whether 
conviction of 
deer-stealing 
pardoned by act 
of general par¬ 
don > l.'ro. Jac. 
335. Cro. Car. 
68 . 2 Bulst. 182. 
Cro. Jac 159. 
Ci». Car. 9, 47, 
199. .3 lust. 238. 
Noy 91. 

[ * 384 ] 


(а) R. contr. Sir. 858. 96. Tide also Rex v. J Hall, Cowp. 60. 

(б) Where the distribution is dis- Rex. v. Vipont, 2 Bur. 1165. Roseate. 
cretionary, there must be a particular 117. 

adjudication, Rex v. l)e.mpsey, 2 T. R. 


35. DOMINA REGINA r. WILLIAMS. 

[Mich. 10 Ann. B. R.j 

INDICTMENT against husband and wife for keep- indictment 
ing commnn. domum lenocinii , Anglice, a common bawdy- 
house. Upon a motion to quash it, the objection was, keeping a baw- 
that the keeping a house fcould not be the keeping of the dy-tiouse. Gases 
wife, any more than it is the keeping of the servant. But ' ' ' ’ 
to this it was answered and resolved by the Court, that the 
-wife may be guilty and commit a crime with her husband, 
and that the crime is joint and several. Husband and 
wife ipay commit a trespass, murder, treason. In Dr. ^.41°^ 
Hussey’s case, baron and feme were indicted »f a ravish- a R 0 i. aW.Vp 
Salkeld, Von. I. 07 
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K. 83.Q. SKol. 
Rep. 94. 3 Keb. 
34. llob. 95. 

1 Hivk. a. 1. 
a 13. Str. 1130. 


Battery implies 
an assault. 

1 Hawk. c. 63. 
■• 1 . 


2 Keb. Si. 

S Salk. 593. 

3 Show. 93,149. 


If an offence suf¬ 
ficient to main¬ 
tain the indict¬ 
ment be well 
laid, it ia enough, 
though other 
facts ill laid. 
Poph. 306. 

5 Co. 131. 

S Hawk. c. 25. 
a. 74, 87. Vide 
Doug. 730. 

[* 385 ] 


Indictments for 
breaking the 
chamber of S. 
in the house of 
James, and tak¬ 
ing goods, evi¬ 
dence, that it 
was the house of 


Indictments, Informations, &c. 

ment of Ward, and the wife was found guilty. Hob. 95. 
Keeping a bawdy-house is a common nuisance, and the in¬ 
dictment for keeping is a charge against them for this nui¬ 
sance. The keeping is not to be understood of havijjgor 
renting in point of property; for in that sense the'wife 
cannot keep it, but the keeping here is the governing land 
managing a house in such a disorderly manner as to be a 
nuisance, and the wife may have a share in the manage¬ 
ment or government of a disorderly house as well as the 
husband. 2Ro. 345. 3 Keb . 34. 1 Keb. 575. cited. 


36. DOM1NA REGINA r. INGRAM & UX. 

[Hill. 10 Ann. B. It.] 

INDICTMENT against the husband and wife for an 
assault and battery; setting forth, that they vi el arms in- 
sultum fecit verberaverunt, vulneraverunt, <yc. Upon not 
guilty pleaded, the jury found both guilty; and now an ex¬ 
ception was taken, that insultum fecit being the singular 
number, could refer only to one of the defendants, ergo rt 
was uncertain which was charged, and both could not be 
found guilty. Parker , C. J. This indictment would have 
been very good, though the insultum fecit had been left out, 
and it had alleged only vi ct armis verberaver ., vulneraver., 
Sfc. for there cannot be a b«ittery and wounding without an 
assault, though there may he the latter without the former. 
*In a civil action, where one part of the declaration is ill, 
and the jury find entire damages, the judgment must be ar¬ 
rested, because the Court cannot apportion thlmi; but in 
indictments the Court assess the fine, and they will set it 
only according«to those facts which are* well lam. If an 
offence sufficient to maintain the indictment be well )aid, 
it is enough. Afterwards, in Trinity term following, judg¬ 
ment was given against the defendants. 


37. DOMINA REGINA p. CRANAGE. 

[Mich. 11 Ann. Coram Parker C. J. At nisi prius in Mid¬ 
dlesex.,] 

INDICTMENT, that the defendant with others at the 
parish of St. Giles in the Fields, riotously assembled, 4r 
quoddam cubiculum cujusdan Sara S. in domo mansionali cut* 
jusdam David James fregit & intravit, and thirty yards of 
stuff took and carried away. Upon evidence it appeared 
to be the mansion-house of David Jamson, and not James; 
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and the Chief Justice held, that this did not maintain the JwMon.doe* 
indictment like 2 Ro. 677. Trespass for breaking his close ** 

in Cohering, in quodam loco vocat. Calverfield,, abutting south 2 Hawk. e. 46 . a. 
onVjpill In the tenure of J. S. He cited the case of the ^'nj^Uwan! 
Queen against Sudbury , indictment for an assault and bat¬ 
ter^ laid as a-riot; two were acquitted, and two found 8Roll. Abr.677. 
guilty; and all were acquitted, for the crime was the riot, 
and the whole charge alleged under the specification and 
description. So of the playhouse; indictment for acting 
a play and speaking obscene words, in such a parish, in a 
playhouse in Lincolns-Inn-Fields; if there be no playhouse 
in Lincolns-lan-Ficlds, the defendant must be acquitted; 
for though the words are not local, yet these are made so. 

One may make a trespass local that is not so. If the speak¬ 
ing had been alleged in Lincolns-Inn-Fields, then it had 
been laid as a venue; but here it is otherwise, for here it 
is alleged as a description where the playhouse stood. In Lut 145 . 
the principal case, part is local, part not local; the cnbicu- 
lum is local, the taking and carrying away is not local; but 
then all is put together as one entire fact under one de¬ 
scription, and you cannot divide them. 


INFANT. [886] 


1.. KINCir. DTLLISTOHj. 

[Hill. 1 W. & M. B. R. Intr. Hill. 2 & 3 Jac. 2. Rot 494.] 

IN ejectment it Was found by a special verdict, that the Cuit «v£«“*- 
tustom of a manor was, That if on a surrender presented, tp!** 

and three proclamations, the surrenderee corner not to be pern not to be 
admitted, t^e lord shall seize as forfeited. Surrenderee 
died; three proclamations were made; his heir, an infant, tkmi, thetene- 
did^not come in; the lord seized. Holt , C. J. held, the 
infant was bound; because otherwise the lord would lose 3 Mod. 881. 
his fine; and it is not the forfeiture of the infant, but of i_Ro. 

the surrenderor, in whom the estate continues till admit- palm. 533 . • 
tancc; and that, if it be a forfeiture, it is so only quosque. 

But Dolben, Eyre, and Gregory, contra. Custom shall not Hob.fl&Plowd. 
be intended to reach infants; and by Eyre, If it had been 360 .»- 372 .*. 
found expressly, that all persons, infants as well as others, 3 Leon.’ 
ire. hediad been bound; for as custom makes his inherit- 221* Co.Lit. 
ance, it may abridge it. And the lord cannot be said to 



Infant. 


OfiA 
tJOO 

84 to 86. lose a fine, for he lias a tenement and no line due, nor oe- 
l Lutw. 765.S.C. cag | on Q f admiiiance: And here is no room to suppose a 
temporary forfeiture; for the jury have found the custom 
to be of an absolute forfeiture. Nor is the infant y/j/an 
the custom; for as it is found, that if the person to whom 
the surrender is made comes not, the bailiff of the manor 
may, by command of the lord, seize such tenements as for¬ 
feited, Vide 1 Leon. 100. 3 Leon. 221. 3 Co. 99. 2 Cro. 
226. 8 Co. 44. is of such a custom, but the forfeiture is 
* quousque only, as appears by the pleadings. In error on a 
judgment of C. B. which was affirmed (a). 

(a) By stat. 9 G. 1. c. 29. s. 5., no admitted thereto, nor for the omission, 
infant or feme covert shall forfeit any denial, or refusal to pay any fine im* 
copyhold estate for their neglect or posed on their admittance, 
refusal to come to any court and to be 


3 Mod. 2i3. 
N.L.2S8. 
Garth. 41. 
C.-nb 118. 
Holt 158. 

3 T. It. 165. 


Infant may bur 
jiw t’WR' i' S. Cro, 
Jac. 404. pi. 15. 
560.561. Cases 
L. K. 66. S. C. 
Co. Lit. 172. 


[ 387 ] 

But cannot bor¬ 
row money to 
buy necessaries. 
Ante 2,*9. 

2 till. 52. Cro. 
Car. 502. pi. 2. 

5 Mod. 368. 

Cro. El. 920. pi. 
16. Andrews 
278. Cases B.H. 
197. Espinasse 
Dig. 169. Bull. 
N.P. 154. 1 
Ijd. Ray in. 344. 
Vide note to 
Darby v. Bou¬ 
cher, ante 2*9. 
Cumber 381, 
482. 3 Salk. 197. 
5 Rf*d. 368. 


2. EARLE r. PEALE. 

[Hill. 10 Ann. B. R.] 

IN debt upon a single bill, the defendant pleaded that he 
was within age; the plaintiff replied, that it was for neces¬ 
saries, viz. 10/. for clothes, and 15 l. money lent pro &< erga 
his necessary support at the university. The defendant 
rejoined, that the money was lent him to spend at pleasure, 
absque hoc, that it was lent him for necessaries; and issue 
hereupon was found for the plaintiflj who had judgment in 
C. B. And now a writ of error was brought. Jj Btper Par¬ 
ker, C. J. That which is put in issue is omy,jBfether this 
money was lent the infant for necessaries, ^jno^Mfether it 
was laid out in r neccssarics: It mav be borrowedlor ncces- 

*> i 

saries, hut laid out and spent at a tavern: A feme covert 
may buy necessaries, and her act shall* make the husband 
chargeable; hut she cannot borrow money to lay out foj 
necessaries. So it is of an infant; he may buy necessa¬ 
ries, but he cannot borrow money to buy; for he may mis¬ 
apply the money, and therefore the law well riot trust Him 
but at the peril of the lender, who must lay it out for him, 
or see it laid out, and then it is his providing, and Iris lay¬ 
ing out so much money for necessaries for him. Judgment 
reversed nisi causa. 
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INNS, AND INN-KEEPERS. 


1. PARKHURST v. FOSTER. 

[Trin. 11 Will. S. B. R. 1 Ld. Raym. 479. S. C,] 

TRESPASS for quartering a dragoon uf on the plain¬ 
tiff’ to find him meat and drink, and liay and straw for his 
horse, $-c. Upon not guilty pleaded, a special verdict was 
found, that the plaintiff" kept a house at Epsom, & dimisit 
eonc/avia,Anglicc, lodgings, trilibus , qualcs imd. acccdcbantpro¬ 
per salubriatcm ueris cV polioncm aquarian , &r. and that he 
dressed meat for his lodgers at Ad. per joint, and sold them 
small-beer at 2d. per mug, and also found them stable- 
room, hay, ^c. for horses, at such and such rates, and that 
the defendant, being a constable, quartered a dragoon up¬ 
on the plaintiff. 

Serjeant Wright and Mr. Cowpcr insisted on the 4 & 5 W. 
Jv M. c. 12. by which soldiers may be billettcd upon inns , 
livery-stables, ale-houses, victualling-houses, and all houses sell¬ 
ing brandy, strong water, cyder, and metheglin by retail, to be 
drunk in the houses, and no others , and in no private houses 
whatsoever. And that this house of the plaintiff’s does par¬ 
take of thej pa ture of all of them; and it is a common and a 
public hHMwt for gain. 

^mvMmoderick contra. It is against common right 
to q«ajflPR>Wcrs on any man against his will, and so is 
the pennon of right 3 Car. 2. c. 1 ., and 31 *Cqt. 2. c. 1 ., and 
therefore the Court will not extend the statute of the 
4 »&■ 5 W. M. by any equitable construction, and this 
,is not a house within the words of that act. 1st, This 
is not an inn; for there men come and are entertained on 
access, and the inn-keeper is indictable if lie refuse. 
2 Ro. 84. <9ie£jb0. Pal. 367, 374. Here people lodge on 
a private contract; here he is as a lodger, there as a guest. 
By Common law, if a guest stole goods from his lodgings, 
it was felony; otherwise of a lodger. If an attorney 
comes to town and takes a*chambcr in an inn for the term, 
he is not a guest. Mo. 877. Hell. 49. Fits. Hostler 49. 
2dly, It is not a livery-stable; for there is accommodation 
for horses only; here for horse and owner. 3dly, It is 
not an ale-house, nor victualling-house ; for they sell to all 
publicly, and indeed are described quod custodivit: tabemam 


5 Mod. 427,430. 
One taking 
lodgers to lodge 
and diet in his 
house, and let¬ 
ting stables for 
Uieir horses, not 
an inn-keeper 
within stat. 4 & 
H W. & M. c. 13. 
for quartering 
soldiers. Carth. 
41 7. S. C. And 
constable an¬ 
swerable for all 
consequential 
damages. 

5 Mod. 430. 
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Lodger is on 
contract, guest 
not. Guest steals, 
it isfelony; secus 
of lodger. God- 
bolt 345. 8 Co. 

32,8cc. Cr*. Jac. 
224. pi. 4. 

2 llrowul. 254. 
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communem if communi? fy publicc vendidit , &c. West. 
Symb. 71. 

nub*’m 9 Dr Holt, C. J., when this case was set down for the resolu- 
icStud. 137 .b. tion of the Court, gave judgment for the plaintiff, and JJZ&, 
the case was so plain, that there was no occasion for ‘giv¬ 
ing reasons. 


2. YORK r. GRINDSTONE. 

[Mich. 3 Ann. B. R. 2 Ld. Rajm. 866. S.C.] 

H. by leaving his REPLEVIN for a horse; the defendant, avowed the 

becomesaguen, ta ^ing and detaining, for that he kept an inn, and the 
otherwise of a plaintiff, being a traveller, came and left his horse there, 

Yelv m” 8 " where he had been kept so long, that the keeping came to 

s Roil. Abr. 85. such a sum, till payment whereof he detained him. Up- 
a. x Roi. Rep. on demurrer the whole Court held, that inn-keepers were 
3 Buitt. P 2G9. ’ bound to receive and entertain guests, and therefore 
3 Show. 161. might detain the goods of the guests till payment; but the 
fan's!"'l^Burn'. 1 Chief Justice doubted whether the plaintiff was a guest in 
Ale-houses xv. this case, because he never went into the inn himself, but 
tiooon^e case on ty horse there, which the inn-keeper was not ob- 

for Negligence liged to receive, and without an owner did not receive 
B - as an inn-keeper. Powell , Powys , and Gould contra , That 

the plaintiff is a guest by leaving his horse, as much as if 
he had staid himself, because the horse must be fed, by 
which the inn-keeper has gain; otherwise if he had left a 
trunk or a dead thing. VideCro.Jac. 188, 189. Noy 79. 
Latch 126. Pop. 178. Mo. 471 (a). 

(a) A person came to an inn, and during which time U^bfl^enipto- 
desired to leave some goods there till len, and the inn-keegjjjlr Iia- 

the next week, which was refused; ble, Bennett v. Melior, 5 273. 

he then stayed to drink something. 
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Deed inrolled 

upon oath of the the party, 

wSr... „ «■*■» «• • 

parties, acknow- 


l. TAYLOR ®. JONES. 

[Mich. 8 Will. S. B. R.] 

A deed may be inrolled, without the examination of 
upon proof by witness that the party deli- 
__ Godb. 270. Party died before acknowledg¬ 
ment, yet the deed was inrolled. 3 Leon. 84. And if 



Joint-tenants and Tenants, &c. 


two are parties to a deed, and one acknowledge it before £52? 

a judge, it binds the other; and at common law there was |«^ * 

an inrolment pro salva cuslodia; and it is the practice, that Cpo. fei. 

if \man lives in Nam England , and would pass lands here ST" 280 ' 

in England, they join a mere nominal party with him in 3Ler.387. 
theMeed, who acknowledges it, and it binds. 


2. LADY ANDERSON’S CASE, 

[Mich. 11 Will. 3. B. R.] 

• , 

THE Court made a general rule, that all deeds should * Ml* 
be acknowledged on the plea-side in this court, and not on 
the Crown side; and that the acknowledgment should be 
in open court. 


JOINT-TENANTS AND TEN- [ ago 3 

ANTS IN COMMON. 


1. STEDMAN v. BATES. 
fMtth. 7 \Vill. 3. B. R. 1 Ld. Rayra. 64. S. C.] 

IN reffgmk the defendant made conusance as bailiff to 
the Confess Of Salisbury , for rent-arreas, for that J. S. Paiieuenimay 
was seized, and made a lease, fyc., and died, and the re* 4?'““ trowr r- 
version descended;Jo the same Countess of Salisbury and comb. 347?' ’ 
her sister as heir. ' On demurrer the Court held this conu- s. c. Cases 
%anc& naught; for by Littleton himself, both sisters must cJdi.lwe. 
join; both take as heir by descent, and make but one heir, 2 bi. Com* 1st. 
to whom the rent descends as one entire inheritance. 2 i«tw. mi. 


2. WARD w v, EVERARD. 

CHill. 10 Will. 3. B. R. Intr. Hill. 7. Rot 718. 1 Ld. Ray®. 

422. S. C.] 

REPLEVIN; the defendant made cognizance as bai- Grant of iooi. 
liff to A. and B., and shewed that Sir Robert Carr was to*be <u- 
seized ^n fee of the locus in qua, and granted one an- T " led s to hold 
nuity or yearly rent of 1001. to A., £., G, and E-, swltoawii 
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See. Grantees 
are joint-tenants. 
Cartb. 340. 

Ante 226. 

3 Mod. 209. 
Theoi. Dig. 27. 
p. 9. Tenants in 
common cannot 
avow jointlv- 
Dy. 308,309. 
Cio. El. 3-iO, 
341, 637,651. 
Yelv. 23, 24. 
Cro. Car. 154. . 
W. Jones 207. 

5 Mod. 25. S. C. 
Conib. 329. 
CarUi. 340. 

Cases B. R. 227. 
Holt 368. Vide 
11*. Wins. 96. 
2Eq. Cu. Ab. 
535. 1 lira. 

I 1 . C. 189. 
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2 Roll. Abr. 90. 
^Leon. 187. 

S Cro. 259. Cro. 
El. 330,347. 

S Mod. 209. 

1 Co. 39. b. 
Hetl. 29. 

"’’Query if this 
ought not to be 

20i.? 

Crant to A. and 
15. Hub. one 
acre to A. and 
the oilier to 11. 
they are joint- 
tenants. 


Where the 
words,equally to 
be divided,make 
tenancy in com¬ 
mon. In a will 
they do, but not 
in a deed. Sur¬ 
rendered' copy- 
hold to be con¬ 
strued as a will. 

1 Vcut. 376. 


Joint-tenants and Tenants^ &C. 

to be equally divided between them, to have and to re¬ 
ceive to them and to their respective assigns 20/. to each 
during their lives, and the life of the longest liver of them; 
and that if any one died, his share should be equaljjsftli- 
vided among the survivors, and that A. and B. are the"sur¬ 
vivors. The plaintiff pleaded in bar an act of parliament 
to make void all conveyances made by Sir Robert Carr be¬ 
fore such a time: And issue being joined, whether this 
grant was made before such a time, viz. April 1630, was 
tried at bar, and found for the avowant; and Pemberton 
moved in arrest of judgment, that tenants in common 
could not join in an avowry, but must avow severally. 
Lit. sect. 317. And the grantees were tenants in com¬ 
mon, and not joint-tenants. The cases cited on both sides 
were, 2 Ro. Abr. 90. Sty. 211. 2 Cro. 656. 1 Inst. 180. 

By. 331.3 Cro. 25. 1 Saiuul. 282. 5 Co. 55. El per 

Holt , C. J. The words, equally to be divided , cannot make 
a tenancy in common in a deed, though they may in a will; 
and the words, to have and receive 20/. a piece, are an 
explanation how the money on.rcceipl is to be distributed, 
viz. so much to one, and so much to another; but do not, 
sever the grant nor the rent; for it is not several rents nor 
several grants , but one rent and one grant undivided. If 
they were tenants in common, then each of them must 
avow de quinta parte of 100/. and not for *100/. If onfe co¬ 
parcener grants a rent of 20/. for equality of partition to 
the other two, viz. 10/. to one and 10/. to the other, they 
have but one rent, and the viz. is but explanatory. 1 Inst. 
169. b., which case is not to be distinguished. And the 
Chief Justice said, if a man grants two ajrcs toA. and B. 
habend. one acre to one, and the other acre to tire other, the 
habendum is void and repugnant. Hob. 172. And so here, 
where the graHitor has grafted one rent, it is repugnant 
to the very words of the grant to make it several grants of" 
several rents. Judgment to the avowant. 


3. FISHER v. WIGG. 

(TIill. 12 Will. 3. B. R. 1 Ld. Raym. 622. Comyns 88. S. U. 

1 P. Wms. 14. S. C.] 

COPYHOLD lands were surrendered to the use of 
A., B., and C., and their heii^, equally to be divided be¬ 
tween them and their heirs respectively. Gould, J. and 
Turton, J. held this a tenancy in common, by reason of 
the apparent intent of the parties. [A*. B. and said, that 
it was here in the case of an use, which must be construed 
according to wills to fulfil the intent; and in the t case too 
of a copyhold, wherein, to support the intention of the 
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Joint-tenants and Tenants, &c. 

parlies, limitations of estates have been admitted, which Cro. El. 696. 
are not allowed in freeholds. 1 Ro. Ab. G7. 2 Cro. 434. 

Pop . 125. 1 Saund. 151. 2 Vent. 3G5.] But Holt, C. J. 8 Co. 189. 

cot%fa, held it a joint-tenancy, for that the words equally , g'g^'206*s.c. 
&c. ilhport no more than was implied in the foregoing Cases H. ic 2S6.* 
words, 2 . e. to have alike, which they cannot but have as |*Hiy En' t . 205 
joint-tenants; and that copyholds will not pass by more 2 "Vent. 305 . 
improper words than freeholds. 2Atk.ioi. 3Atk. lx. ir.Wms.n- 

If a feoffment be to A. and B. equally to be divided, 
they are joint-tenants; for they have the land by one title ^o/Lit. 183. b. 
and estate, and equally to be divided, imports nothing but 2 Ab. 88, 
what was implied before: But if it be to A. and B., haben- 90 " 
dum one moiety to A. and the other to B., they are tenants 
in common, for they have several titles, and there must be 
several liveries, and the habendum is consistent. But if 
it were habendum ten acres to one, and ten to the other, 
the hubendum would be void for repugnancy. 

As for the word divided , he held that did not import a 3 ^ v ( j 
tenancy In common, for their possession must be entire & Gni<is.i82, i85. 
pro indiviso ; to divide would he to destroy it; and it*s Co.Cit.m, 
strange to create an estate from a word which implies only 109 ' b ‘ 
what would destroy it. 

Tenants in common hold by several titles or several 
rights; but their possession is entire. At common law they 
were not compellable to make partition: And therefore c<^Ent.413, 
in suing a writ of partition, the party neven shews whe¬ 
ther he is tenant in common or joint-tenant; the posses- £ 393 j 
sion of the one is the possession of the other, and he can¬ 
not Jiie a disseisor without an actual ouster ( 0 ). Hob. 120. 

Mo. 8G8. 

A devise to tfto and their heirs equally to be divided, 1 Vent.37fi._ 
was formerly looked on as joint estate. Vide Dy. 25, 158. 

Beni. 19. 3 Cro*. 330. ‘Now indeed it «is an estate iu 3 1 .eon. 18. 

conynon, not Ify force of the words, but that it appears to 3Co - 33 - b - 
be the intention of, the party that there should be no sur¬ 
vivorship. A devise to two equally to be divided, haben- 
’ than to them and the heirs of the body of the survivor, is 
a joint-tenancy. Style 211, 434. • 

Lastly li£ said, joint-tenancies were favoured, for the Hr. Devise 29. 
law loves not fractions of estates, nor to divide and multi- 19 ‘ 

ply ^enures. [JV. B. Whilst the estate continues in joint- 8 Co. 104. 
tenancy, there is no alteration of the tenure. But if you 
turn it into a tenancy in «ommon, all the entire services 
multiply.] But judgment was given according to the 
opinion of the other two justices (5). 

(а) Vide note to Reading and Roys- 12 Mod. [Cases B. A] Ld. Raymond 

ton, 2 Salic. 423. and P. JV. is reported very much at 

(б) Iff note 4th to Ilarg. Co. Lit. length, and the arguments on each 
190. b. it is said, that as this case in side are vefjr elaborate. It is an au- 

Salkeld, Vofc. I. 63 
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thority fit to be resorted to wherever 
the doubt is, whether there shall be a 
tenancy in common or a joint-tenancy. 
In Stringer v. Philips, l Eq. Ca. M. 
291. the judgment is said to have been 
reversed; but that is denied by Lee, 
Ch. .1. in l Wils. 541. In Rigden v. 
Vallier, S Atk. 371. 2 Vex. 252. the 
opinion of Gould and Turton is affirm¬ 
ed by Ld. Hardwicke contrary to the 
opinion of Molt, and the doctrine ex¬ 


tended to a covenant to stand seized. 
In Goodtitle v. Stokes, 1 Wils . 341., 
it is extended to the case of a lease 
and release; and in Denn v. Gaskin, 
Cotvp. G6o., Lord Mansfield says; it 
is certainly the better opinion, more 
liberal, and better founded in laW. 

With respect to a surrender being 
construed as a will, vide Idle v. Cook, 
2 Salk. 620. 


4. READING'S CASE. 
[Hill. 1 Ann. B. It] 


ONE tenant in common may disseise the other; but it 
must be by actual disseisin, as turning him out, hindering 
hijn to enter, <£v. But a bare perception of profits is not 


Tenant in com¬ 
mon may disseise 
bis companion. 

Far. 39. Co. Lit. 

P^t b 42 ^"“vide enough. Per Cur. (a) 

S Bur. 260*. 


(a) Vide note to Reading and Royston, 2 Salk. 423. 


JOINT AND SEVERAL. 


1 . * IiEYDON r. HEYDON, 

[Mich. 5 W. & M. B. R,] 

T«o partners, COLEMAN and Heydon were co-partners, and a judg-' 
exi tujinnagainst mcn t was«againsl Coleman , and all the goods both of Cole - 
setec^iuue 11418 man and Heydon were taken in execution: And^it was held 
goods, and sell by Holt , C. J. and the Court, that the sheriff must seize 
moiety'.'simw. all, because the moieties arc undivided; for if he seize 
174. ‘3D. 306. but a moiety, and sell that, the other will have a right to a 
fiedr 302 C " moiety of that moiety; but lic^nust seize the whole, and 

Comb. 217 . sell a moiety thereof undivided, and the vendee will be 
tenant in common with the other partner (h). 

(h) R. ace. Jaelcy v. Butler, 2 Ld. upon an execution against A., the she- 
Raym. 871. In Buckhurst v. Clinkerd, riff returned nulla bona to an execution 
1 Sho. 174. A. and B. were partners; against B., which was held false. A. far- 
after seizure of the partnttrship goods r wit v. Shaw, Com. 274. The rule is 



Journeys Accounts. 


the same with respect to goods levied 
by warrant of distress from a justice of 
peace. West v. Skip, 1 Vex. 239. The 
execution against one partner can only 
affcc^the partnership stock subject to 
thcjiens of the other, S. C. cited and 
approved, Cowp. 449. Fox v. Han- 
bury l Cowp. 449. One partner, after 
an act of bankruptcy by the other,and 
before such act by himself, bona fide 
disposed of partnership effects, the dis¬ 
position was held good against the joint 
assigneos, Fijdie v. Davidson, Doug. 


*89* 

650. Execution being levied against 
A. upon the joint effects of A. and B., 
and there being an affidavit that B. 
was entitled to an equal share of the 
partnership effects ; tne plaintiff’s affi¬ 
davit denied this, and charged B. with 
embezzling the joint stock. The Court 
referred it to the master to take an 
account of the partnership effects to 
which B. was entitled, and directed 
the sheriff' to pay part of the money 
levied, equal to the amount of sucn 
share, to the assignees of B. 


2. ROBINSON r. WALKER. [ 393 ] 

[Hill. 1 Ann. B. R.] 

IN covenant the plaintiff’ declared, that the defendant and i Mod. 153,154. 
J. S. convenerant pro sc quolibel corum, that they or either mau.* 1 "covenant 
of them would lade such a ship, and pay for the freight, <£-c. joint ami several. 
•The defendant pleaded in abatement, (a) that other cove- coViVs^Co! 
nantors were in full life not named, and prayed judgment S3, ii'j, 242. 
of the writ: and it was agreed by all, that obligamus nos 3 ! jjJ ) n 3 ‘2«) C 
utrurnque nostrum in a bond, is joint and several. Sed Dyer 19,69, 
per Holt, C. J. There is a diversity between A. B. con- 310 - 
veniunt8f quilibct corum convcnit, and A. B. convcniuntpro Vide l str. 553 
se <$/• quolibct corum; for in this first, quilibct comm con- n30 ’ 

venit expressly severs the lien, but pro quolibel eomm seems 
to go to the thing to be done, that is, that they both or ei¬ 
ther of them w<tuld do it: Sed reliquijustic. contra, and judg¬ 
ment was, that the defendant should answer over. 

(a) Query, “ thaf the other covenaivtor was.” 


JOURNEYS ACCOUNTS. 


ELSTOBB THOROUGHGOOD. 

[Mich. 9 Will. 3. C. B. 1 Ld. Raym. 283. S. c.] 

THE testator made wf.his executor till his son came to where one, not 
twenty-one: A. brings debt, pending which the son 
came of age. Etpcr Cur • They make but one executor, a writ by Jonr- 
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Issue General. 


neys Account*. 

6 Co. 10. a. I*. 

1 Leon. 44, 57. 
Cro. .lac.. 218. 
pi. 8, 590. 
Winch. 82. 

Cro. Car. 294. 
lLutw.297. 
Comb. 428j S. C. 


Vi. 1 Lei. Raym. 
432. Com. title* 
Abatement P. 

3d. eelit. vol. 1. 
pa. IOC. 


and it is but one executorship, and therefore the son may 
bring a writ by journey's accounts, for he is privy; other¬ 
wise had A. been administrator durante mitiori irlate of the 
son; for then he coming in by the ordinary, and the s^nAy 
the testator, there had been no privity. So if the testator 
make A his executor, with condition that, if he do suctf an 
act, B. shall be his executor; in this case A. is an absolute 
executor, unless he determine his office by his own act; and 
then B. is not privy to have journeys accounts. 2dly, A 
writ brought within thirty days after the abatement of the 
first, is a recent prosecution. 


[394] ISSUE GENERAL. 


1. HOLLER r. BUSH. 

[Pasch. 9 Will. 3. B. R.] 

Trespass. Pica IN trespass, the defendant pleaded and shewed a right 
that it wmUic ^ i n the bishop of Salisbury by prescription, to grant rrp/cv - 
the plaintiff took * ns in such a manor, and that the horse in question was the 
and impounded horse of J. S . a stranger, and that the plaintiff ccpif >V im- 
iendantt(x.kli*im P^cazit cquum preedict. and that by virtue of a replevin the 
by replevin, &c. defendant took the said horse, <£r. And the Court held 
" no “ n J sto thc this plea no more than the general issue, for it does not so 
3 Lev. 41. Cro. much as admit a possession m the plaintifl; for the taking 
&«. c Post - and impounding gained no possession to thc plaintiff; but 
5 Mod. 252. the horse was thereby only in custody of«ihe law, and so no 
G»rtii. 380. colour of action in the plaintiff; otherwise perhaps, if it 
3 Salk. 272 . nad been cepit <y dctmuil • 

Cases 11. R. 120. Com. Dig. Pleader, E. 14. vol. 5. 3d edit. pa. 399. 


2. HATTON r>. MORSE. 

t 

[1 Ann. B. R. 2 Ld. Raym. 787. S C.] 

Payment plead- PER Holt, Chief J ustice, In debt the defendant may 
£53^" plead a release, because it admits thc contract, which is a 
given in evidence colour of action, and yet he might give it in evidence upon 

on the general deheU 

issue. * <>■ Lit. 

282. b. 283. a. 2 Roll. Abr. 082. E? 3 Salk. 273. S. C. Holt 395, £01. 
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So in assumpsit, the defendant may plead payment, be- Bull. Ni. Pri. 
cause it admits the assumpsit, and yet he may give it in c£fm.^2ig? 177 ' 
evidence on non assumpsit; so was the principal case, and so Pleader, E. n. 

ru lAj r vol. 5.3d edit, 

riu«l. # 399. 


3. SEA TAYLOR. 

[.Mich. 2 Ann. B. R.^ 

IN assumpsit, the defendant pleaded, quod ipse performa- Performance 
n't omnia cx parte sua performand.; and it was ruled, that “oum*tothe 
this amounts *only to the general issue. Quaere, For the general issue. 
assumpsit is admitted, so that this is but a discharge; and Cro - Jac - 544 - 
qua-rc of the case of Hatton and Morse ante, if it be not 
contra. 


ISSUES AND PROFITS. [395] 


BRITTON r. COLE. 

[Hill. 9 Will. S. B. R. Intr. Trin. 7 Will. 3. Rot. 187. 1 Ld. 

Raym. 305. S. C. Comyns 51. S. C.j 

ON a levari facias to levy the yearly value of 55/. found 
by inquisition upon an outlawry, on a judgment in debt; 
the sheriffs took .the beauts of a stranger, levant and 
couchant, on the land of the defendant; and in an action 
of trespass against the plaintiff in the action for taking 
these beasts, wherein he justified under the levari facias, 
the Court held, 1st, That by bare outlawry the party im¬ 
mediately forfeits his personal goods, and they are vested 
in the king, and he does not forfeit the profits of his lands, 
nor chattcls'reifl, till inquisition taken: And therefore that 
an alienation after outlawry, and before inquisition, is good 
to bar the king of the pernancy; but if he makes a feoff¬ 
ment after inquisition, the fjpoffec has the estate, and the 
king shall have the profits. Vide 21 II. 7. 19. Hard. 101. 
Ray. 17. Dr. & Slr.udcnt, D. 1. c. 22. 2 Ro. 159. Lane 79. 
3 Cro. 431. 2dly, That the sheriff may well take the cattle 
of a stranger, levant and couchant, for they are the issues 
of the land. , Slat. West. 2. c. 32. 2 Inst. 433., and the 

land is debtor; and if the law were otherwise, he might 
defeat the king of all by agisting the land; aifd there is 


Carth. 441. 

2 Inst. 4 j3. 

Fleta 68.5 Mod. 
109, 112. Post. 
408. Issue of 
lands not forfeit¬ 
ed by outlawry 
till inquisition 
taken; and ali¬ 
enation before 
inquisition is a 
bar. 1 H. 7. 7. 
19 II. 7. 30. 

3 Cro. 431. 

21 H. 7. 7. 3 D. 
305. jil. 1. S.C. 
Post. 408. 

Comb. 4.11. 409. 
Skin. 017. (Iksis 
B. U. 175. Holt 
421. 1 Kfb. 57, 
74, 76. Beasts 
of stranger, le¬ 
vant and o«u- 
vliant, seizable 
on a levari fa¬ 
cias; so of joint- 
tenaut and com- 
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Judge, 


winner, unlegs 
the title found 
by the inquisi¬ 
tion. Far. 32. 

2 Salk. 448. 
Issues of joint- 
tenant far life, 
leviable on a re¬ 
versioner. 

2 Roll. Abr. 157, 
159. Lane 79. 


C 3 96] 

Hard. 101. 
Ravin. 17. Post. 
408'. 


Judge and party. 
Ante 201. 


Ante 144, 200, 
263. 8 Co. 41, 
60. b. 10 Co. 
103. a. Fitz. 
Nat. Br. 73. b. 
11 Co. 10. 43. b, 
Where H. acts 


better reason for their being liable in this case than for a 
rent-charge, which is against common right, and by the 
grant of the tenant. 3dly, That if there be a commoner, 
or another tenant in common with the defenday t/ his 
beasts may be taken upon the land, unless the title of the 
commoner, or the tenant in common, be found by the in¬ 
quisition; and so it is of a lease for years, prior to the out¬ 
lawry; for they arc bound by the inquisition, and so is 
their title till they avoid it by monstrous de droit brought in 
the Exchequer. 4thly, That if issues be forfeited by a ju¬ 
ror and returned upon him, his feoffee is liable, nay he in 
reversion is liable, if the juror was only a tenant for life; 
for this being a service for the public, the inheritance it¬ 
self is made a debtor, and charged to answer it; otherwise 
of the issues forfeited, and returned upon an outlawry. 
The defendant or his heirs, feoffee, or assigns, are liable as 
claiming uhder the same estate, which is charged with this 
debt, but it shall not charge him in reversion or remain¬ 
der; for the forfeiture arises from a particular default of 
the tenant, and not from a charge on the inheritance. 
See more of this case, title Justification. 


JUDGE. 


1 . ANONYMOUS. 

[Mich. 10 Will. 3. B. B,] 

PER Holt, C. J. The mayor of Hertford was laid by the 
heels, for sitting in judgment in a cause where he himself 
was lessor of the plaintiff in ejectment, though he by the 
charter was sole judge of the court. 1 


2 . GROENVELT JBURWELL & AL. 

[Trin. 12 Will. 3. B. R. 2 Ld. Raym. 230. Comyns 76. S. C.J 

THE censors of the college of physicians in London 
are empowered to inspect, govern, and censure all prac 1 
tisers of physic in civilate London, and seven miles round, 
so as to punish by fine, amerciament, and imprisonment; 
they competed Dr. Grocnvelt of administering insalubrespil - 



Judge. 


lulas if noxia medicamcnla , and fined him 20/., and twelve 88 “j ut5 g*> •** 
months imprisonment; accordingly the doctor was taken 52 * 0 ( 0 . 
in execution upon this sentence, and brought trespass Jac.au. 
against the officers and the censors: And it was held by othcrwiwfofan 

J . officer, as con* 

1st, That the censors have a judicial power; forapow- SgforthT*' 1 ’ 

. er to examine, convict, and punish is judicial; and they are peace, %er oo. 
judgos of record, because they can fine and imprison. 

2dly, That being judges of the matter, what they have ad- nlT Br. Fa.’ 
judged is not traversable; and the plaintiff cannot be ad- 8. 
mittcd to gainsay what the censors have said by their judg- cJth. Iff’ 4 <u.’ 
merit, vit. that they were insalubres pil/ufas 6f noxia medi- c «*es B. R- 245. 
camcnta. 43 E. 3. 17. 9 E. 4. 3. 12 Co. 24, 25. But if gjjf; 

a constable commit a man for a breach of the peace in his is. ’ G«ib.387. 
presence, when there was no breach of the *peace, that ^Bi' com 24 
, may be traversed; for he is not a judge, nor does he act by Cause for which 
judicial authority, though he has power to commit; for he tiwverMbi" 6 *” 
does not commit for punishment, but for safe custody. But Mod. Re™. 173 . 
here is a fine set, & Jinis finem litibus imponit; by which it H ^ d - 481 - 
appears, that the cause for which a fine is set is never trd- [*397] 
versatile. The matter of a verdict is not traversable; and 
there is no reason why the matter affirmed by the sentence 
of a judge should not also be untraversable, where the law 
intrusts him to try and determine it without a jury. 

3dly, Though the pills and medicines were really salu - g“^ ge b " ot f an ' 
bres pillules bona medicarncnta , yet no action.lies against ro'et ju^pnent, 
the censors, because it is a wrong judgment in a matter cither by action 
within the limits of their jurisdiction; and a judge is not 
answerable, either to the king or the party, for the mis- 67. a. piowd. 
takes.or errors of his judgment, in a matter of which he 
has jurisdiction: It would expose the justice of the nation, 322 . 1 Mod. 
and no man would execute the office upon peril of being 1 b 7 j^ c, &c 
arraigned by actidn or indictment for every judgment he » Jou. is.iiawL 
pronQunces. If a justice of peace record that upon his iss. ere. Car. 
view as a force, wh[ch is no force, he cannot be drawn in 2 Buisi. ! 64 ! 1 
question, either by action or indictment. 12 Co. 23. And 1 Hawk. ch. 72 . 
111 the*27 Ass. 19. a judge of oyer and terminer , where the “ c 1 t ;®^ ” awk - 
jury found and presented a fact to be a trespass? caused 
their finding*to^be entered as a felony, and yet could not 
be punished by indictment, or otherwise, because he was 
a judge of record, and the indictment against him was to 
defeat his record, by averring against what he did as a 
judge of record. Vide 1 H*6. 4.47 E. 3. 50. See Vangh. 

Buskers Case, 1 Mod. 184. 2 Mod. 218. 
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Judge. 


S. WOOD v. THE MAYOR AND COMMONALTY 
OF LONDON. 

[March 2, 1701. In Error.] 


Mayor and com¬ 
monalty of Lon¬ 
don may limit 
penalties of by¬ 
laws to them¬ 
selves, but they 
cannot be sued' 
lor in the may¬ 
or’s Court ; oth¬ 
erwise if the 
mayor could be 
severed. Moor 
412. 5 Ho. 64. a. 
Mod. Cases, tec. 
303. 1 Lev. 15. 
Post. 683. S. C. 
Holt 140. 396. 
Vi. 3 Bur. 1S58. 


2 Roll. Abr. 
92. A. 

[* 398 ] 


Post. 426. 2Cro. 
224. 2 Kol. Abr. 
355. Co. Lit. 
112,187. Chan. 
Rep. 21,117. 
Dyer304. 


Action by mayor 
and commonalty 
abates bv the 
de^<h of the 
mayor. Co. Lit. 
264. a. Cont. 
Tlieol.Dig. 1. 12. 
c.'l. s. 15. 


AT Guildhall , debt was brought in the court of the ihay- 
or and aldermen of London, for the penalty of a by-law • 
made by the common-council of the city; the penalty was 
400/., of which 300/. was by the by-law to be forfeited to 
the use of the mayor and commonalty of the said city: 
Judgment wasgiven against the defendant, and he brought 
error before commissioners appointed to examine those er¬ 
rors, viz. Holt , C. J. Ward, C. Baron, And it was held 
by Holt, C. J. to which the rest agreed, 1st, That the may¬ 
or and commonalty might make a by-law and limit the pe¬ 
nalty to be forfeited to themselves; because there is no 
way to enforce obedience but by punishment, which must 
necessarily be either pecuniary or corporal, as imprison¬ 
ment, which is not legal, unless there he a custom to war¬ 
rant it; and the direct end the by-law seeks is no more 
than obedience. 

*2dly, That it might he sued for in the court of the may¬ 
or and aldermen, if the mayor could be served, and the 
court held before the aldermen: Thus the chief justice of 
the Common Pleas may bring an action in C. B., but then 
there must he a special entry, viz. Placila. corarn Johanne 
Blenemec mi Hie, S,-c. omitting the chief justice, otherwise it 
would be erroneous; 8 H. 6. 81. But so it is good, for the 
other judges area court without him: So a judge of the 
Common Pleas cannot take the conusance of a tine ia his 
own case. 

3dly, That if the mayor was an integral part, so as there 
could not he a‘ court without him, but it must be the court 
of the mayor and aldermen, it could not be sued for there; 
for then the same person was judge raid plaintiff, agent 
and patient, which could not he: The masters and confre¬ 
res of an hospital are seized of an advowson; if the cliurch 
is void, tney may present a confrere, for he may be sever¬ 
ed, and yet the corporation remains; but J hey cannot pre¬ 
sent the master, for he is an integral part, and the same 
person cannot be donor and donee: So if a bishop • hath 
lands in both capacities, he cannot give or take to or from 
himself. So of a mayor, for lie is the head of the corpora¬ 
tion; and if an action he brought by the mayor and com¬ 
monalty, and the mayor dies, the writ abates; for he is the 
head of the corporation, and by his death the corporation 
is suspended. 

4thly, Though the mayor absent himself, an{J the re¬ 
corder sit# for him, and that by t&e custom of the city, yet 


Hard. 505. 



Judgment*. 


IP 


it alters not the case; for though the recorder sits person* 
ally, and it is personally his judgment, yet it is legally and 
virtually the act of the mayor: The recorder is his de¬ 
puty, and his act is the act of bis superior: The style of 
the Gfturt is coram majore , &c. And a man cannot sue ei¬ 
ther Jumself or his deputy. 

5thly, That the case in 2 Ro. 93., title Judge, pi. 14., was 
law, but not for the reason there given: It was an action 
brought by the mayor before the mayor; but it did not ap¬ 
pear on the face of the record that the plaintiff was may-, 
or; for it was brought by him as J. S., and he was not may¬ 
or at the corqmencement, but pending the action became 
mayor; and it could not be assigned for error, because it 
was not pleaded below; and it was only error in fact, and 
could not be averred, nor appear to the Court above with¬ 
out averment. 


JUDGMENTS, [399] 


l. CLERK v. ROWLAND. 

[Trin. 5 W. & M. B. R ] 

UPON a writ df inquiry, either on demurrer or judgment 
by default, executed the last day of a term, the plaintiff *ive between the 
may enter judgment the fifth day after, and not before: So ^ 
where there is a verdict, there must be four days between judgment: 
the Verdict and the judgment; not that in all cases there i *•, a „ 
can be a motion in arrest, as in the principal oase, where 2 saik. sis. 
the verdict conquest is the last day of the term; but still Ante 77. 
there may be a writ of error, and this time is allowed for 
theve purposes; and therefore, after verdict or writ of in¬ 
quiry, the course is for the plaintiff to give a rule to enable 
him to enter his judgment, #usa causa ostensa sit in contrarium Cromp. Prac. 
infra guatuor dies; and, in the principal case, execution 300 ' 
was set aside, because it was sued out the fourth day after 
the term, the writ of inquiry being executed and returned 
the last day. 

SALgELD, Vol. I. 64 
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Judgments. 


2. ANONYMOUS. 

[Paseh. 9 Will. 3. B. R] 

fonc^^cTmar. IF a feme sole give a warrant to confess a judgment, and 
ricsafterwards, marry before it be entered, the warrant is countermanded, 
SwI? tn. " Ante an ^ judgment shall not be entered against husband and 

in. 2 Sannd. w ife, for that w'ould charge the husband (a). 

213. far. S3. ° 

Cumber. 242. Co. L.H. 310. a. Str. 882. 

(a) Qii. If judgment can be entered ed after the marriage? Richardson's 
up so as to be a judgment at the time Pr. B. R. 325. 
when she was sole, though really sign- 


3. COOKE r. COOKE. 


Where judg¬ 
ment ma. he 
entered on the 
peremptory 
rule, without 
t notion. 


[Trim 9 Will. 3. B. R] 

JN a quarc impedit the defendant pleaded misnomer in 
abatement, and the plaintiff demurred, and gave the com¬ 
mon rule to join, cVr. It was held, that in all real actions 
one cannot enter judgment upon a peremptory rule with¬ 
out motion; and so in mixed actions; otherwise in person¬ 
al ; but this extends not to pleas in abatement, because fi¬ 
nal judgment is not given on thorn. 


[ 400 ] 


4. DUKE’S CASE. 

[Mich. 9 Will. 3. B. R 1 Ld. Raytn. 26r. S. C.] '■ 


Judgment for a DUKE was upon a trial at bar convicted of perjury, and 
corporal punish- upon the capias te was outlawed j and upon the exigent it 
Sven 'against?!! wa s moved, that judgment of the pillory hnight be gjven 
m his absence, against him in his absence. Et per Hofy, C. J. Judgment 
447 ,e skirPeM*’ cann °t he given against any man in his absence for a cor- 
2 liawk. cit. 48. poral punishment; there is no such precedent. If a* man" 
*• 17 ■ be outlawed of felony, execution was never awarded 

against the felon till brought to the bar. A capias ad satis- 
faciendum domino regi pro fne is common, but there never 
was a writ to take a man and put him in the pillory ;*and 
so says Sir Samuel Astry upon search of precedents. 
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6. ANONYMOUS. 


icon- 


[Mich. 10 Will. 3. B. R.] 

A Jkmt rorcrt, who lived by herself, and acted as a feme 
sole, jgave a warrant of attorney to confess a judgment, &c., by feme 
and afterwards’moved to set aside the judgment, because il^deT^on 
slie was covert ; but the Court would not relieve her, 1 ' 
put her to her writ of error. 


but 


motion. Far. 
115,139. Vide 
note to Carpen¬ 
ter v. Fauston, ante 114. Cumber. 332. 7 Mod. 10.1 Rol. 759. 


6. ANONYMOUS. 

[Mich. 10 Will. 3. B.R.] 

A motion was made to set aside an execution on a judg¬ 
ment, upon suggestion of an agreement betwfeen the par¬ 
ties, made after the judgment given, viz . that the judgment 
should be upon such and such terms. El per Holt, C. J. 
Where a judgment is confessed upon terms, it being in effect 
but a conditional judgment, the Court will lay their hands 
upon it, and seethe terms performed: But where a judg¬ 
ment is acknowledged absolutely, and a subsequent agree¬ 
ment made, this docs no way affect the judgment, and the 
Court will take no notice of it, but put the party to his 
action on the agreement; and in this case tfie agreement 
being ouly under their hands, it is no ground for an audita 
querela; and the Court cannot hold plea of an agreement 
upc>n a motion. 


Where judg¬ 
ment is confessed 
niton terms. 
Court will take 
notice of them * 
otherwise if the 
agreement is 
subsequent. 3 
Salk. 214, 222. 

6 Mod. 14, 288. 

7 Mod. 64, 322. 
1 Show. 235. 

7 Mod. 49. 

Rol. 133, 384. 


7. DOM1NA REGINA r. FITZGERALD. [ 401 ] 

[Pasch. 1 Ann. B. R .3 

THE defendant being convicted of a scandalous libel, Judgment alter-] 
judgment was given against him to pay 100 marks fine, ^nn amUhe 
and go to all the courts in Westminster Hall with a paper in punishment in. 
his hat. Ai Chancery he behaved himself impudently, and ceased, 
justified hisoflence, for which reason the Court increased 
his punishment by imprisonment. 


8. ANONYMOUS. 

[Pasch. 1 Ann. B. R.] 

IF a judgment be below for the plaintiff, and error is 7 Mod. 2 , s. 
brought, and that judgment reversed; yet if the record 
will warrant it, the Court ought to give a new judgment dminiegiwmon 
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Judgments. 


• writ of error. 
Port 403. Ante 
262, 387. 

2 Sulk. 518. 

1 Mod. 1. 

2 Vem. 295. 
Far. 3. Rep. 

B. R. Temp. 
Hard. 51. 

3 T. R. 658. 
4T. R. 509. 
Com. Dig. 
Pleader, 3 B50. 
vol. 5th. 3d ed. 
page 722. 


for the plaintiff: But if the judgment be erroneous, and 
against the plaintiff on the merits of the cause, that ought 
to be reversed, and a new judgment given for the plaintiff 
[defendant]. If an erroneous judgment be given for t{je ‘de¬ 
fendant, and it is reversed, and the merits appear foi* the 
plaintiff, he shall have judgment: If the merits be agftinst 
the plaintiff the defendant shall have a new judgment. So 
it is in the Exchequer-Chamber; for they are to reform as 
well as to affirm or reverse it. 1 Rol. Abr. llA.pl. 1. Cro. 
•Car. 443. Hob. 194. 


Far. 39. S. C. 
Judgment may 
be alter plain¬ 
tiff's death, pro¬ 
vided it be with¬ 
in two terms af¬ 
ter verdict. 17 
Car.2. c. 8. Far. 
68. Cumber.145, 
196, 263, 292, 
441. 5 Salk. 116, 
&c. 2 Lev. 82. 

6 Mod. Cases 
191. Holt 400. 

7 Mod. 39, 94. 

1 Vern.400, 401. 
Sid. 385. 


9. DUKE OF NORFOLK’S CASE. 

[Trin. 1 Ann. B. R.] 

A Verdict was given in Easier Term, and, before judgment 
signed, the plaintiff died. Et per Holt, C. J. That shall 
nob hinder the judgment being entered, provided it be 
within two terms after; and the statute of frauds and per¬ 
juries only requires the time of signing (a) should be eiitci*- 
ed on the roll, and that is only for the benefit of purchasers; 
for if judgment be signed in the vacation,yet it is entered 
as of the term before; and none but a purchaser shall be 
admitted to sqy it was signed as of any other time; and it 
is the course of the Court to let all things be done in the 
vacation, as of the term before. 

(a) But without signing, good against the party, 7 Mod. % 


£ 402 ] 10. ATWOOD v. BURR, c 

[Mich. 1 Ann. B. R. 2 Ld. Raytn. £81. S. C.j 

mention a de- IN an inferior court the plaintiff demurred on the de- 

* n 5rtbe t enterwl ^ enc * ant ’ s P| ea » an d the entry of the judgment for the plain- 
with, Et quia vi- tiff on the demurrer was, idea consider at, cst, fyc., and not 
detur Cura quod 6aid as usual, et quia videtur Cur. hie quodpiccifumpreedict. 
glacit pned.*, p rK j' a [^ defcndenlis minus sitfliciens in lege, &/c. And now this 
603. 5 Mud. judgment was reversed for that cause; for when a deffiur- 
aJic 89 . MotL 7 ‘ rer is joined, the Court ought first to determine the matter 
S. C. «Far. 7. of law whether sufficiens, or mtniAsiifficiens, before they pro- 
3 " Salk 369 Bounce judgment ; and by this judgment it does not appear 

Lilly But. 225, that they determined the matter of law before them lb). 
403,890. 

(b) In Bellow v. Scott, Str. 440. it hung till HU. 4 Anne, when the judg- 
was said by Eyre, J. that this report is ment of the Court was reversed upon 
not right; that, though the .point was another point, 
mentioned in Mich. 1 Anne, the cause 
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li. Gutting r. Williams. Hill. 1 Ann. B. K. 
Vide this Case, title Action sur le Case sur As- 
sugipsit, pag. 24. pla. 8. 7 Alod . 154. 


12. ANONYMOUS. 

[\iidx. 2 Ann. B. B# j 

IF a man be arrested upon process ex Communi Banco’ ^ r jujln?ent"' 
or any .inferior court, and gives a warrant to confess a given in custody, 
judgment in 'this court while in custody, no attorney being 144 139 ‘ 

there present, we can examine and set aside this judg- 1 Mod. Cas. 85. 
ment; otherwise where it is to confess a judgment in ano- J. Mod - 2 - 
ther court (a). Cuinb . 76f 224 . 

3 Salk. 212. 


(a) By the rules both of the King’s 
Beach and Common Pleas, no bailiff 
or sheriff’s officer shall exact or take 
from any person, being m his custody 
by arrest, any warrant to acknowledge 
a judgment, but in the presence of an 
attorney for the defendant; B. R.East. 
15 Cli. 2. 4 Geo. 2.; C. B. 14 Geo. 2. 
1 Cowp. Pr. 316.: but an attorney of 
a different court is sufficient; Vilmont 
v. Barry, Barnes 36.; Bland v. Patten- 
ham, Str. 530. The rule must be ad¬ 
hered to, though the warrant be given 
by &<person in custody in Ireland; Fitz¬ 
gerald v. Plunket, Str. 1247. If the 
defendant practises as an attorney,the 
presence of another attorney is not ne¬ 
cessary;/la?wcf 37.: an attorney’s clerk 
is not sufficient; Barnes 42. But the 
rule only extends to warrants given in 
the .particular cause wherein the de¬ 
fendant is in custody, and not to war¬ 
rants to confess judgments in other ac¬ 
tions; HoUo mi»v. Wade, 3 Bur. 1792. 
R. That it does not extend to a war¬ 
rant given to a different plaintiff; Finn 
V. Hutchinson, 2 Ld. Raym. 797.; nor 
to warrants given by a defendant in 
custody under criminal process; Charl¬ 
ton v. Fletcher, 4 T. R. 433. (being 
made to prevent the duress of impris¬ 
onment, at the suit of the party him¬ 
self): nor to persons in custody on et- 
ecutk:*,unless they are prevailed upon 
to acknowledge a judgment for more 
money than is really due; Watkins v. 


Hanbury, Str. 1245.; Fell v. Riley, 
Coup. 281. ;Birch v. Sharland,\ T. R. 
715. The defendant, being in the cus¬ 
tody of the marshal after interlocutory 
judgment, gave a warrant for 200L, 
with a defeasance on payment of 49 1. 
the debt admitted to be due, and 8 1. 
for costs, not having an attorney pre¬ 
sent; the Court granted a rule to anew 
cause, vthy judgment signed thereon 
should not be set aside for irregularity, 
and were about to make it absolute; 
but the plaintiff proposed to have the 
judgment altered to 491., and to allow 
the costs of the application; which the 
Court ordered: Parkinson v. Caines, 
3 T.dt. 616. The above case was held 
not to be strictly within the rule, but 
to depend upon its own circumstances. 
It was urged, that the rule did not ex¬ 
tend to a cognovit, or a defendant in 
prison, via case of judgment and exe¬ 
cution, upon a warrant given by the 
defendant,(being in custody at the suit 
of Ji., to the plaintiff, as a security for 
becoming bail, and for another de¬ 
mand payable at a future day, for 
which the plaintiff had been bound 
with him,) being set aside, as w%41 up¬ 
on this rule as for circumstances of op- 
pression ;Ruffle x.Hitchacock,2 BLRep. 
1097. \\ here a warrant was obtained 
from a defendant, in custody by pro¬ 
cess of the King’s Bench, to confess 
judgment in the Common Pleas, the 
King’s Bench could not set the judg- 
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ment aside, but granted an attachment 
against the plaintiff and his attorney, 
to lie in the sheriff’s hands a week, to 
be executed, unless he consented in 
C. B. to satisfaction being entered, or 
to the judgment being set aside, with 
costs; VToodin v. College,B. R. H. 177. 
Where the defendant swore that he 
was the more induced to sign the war¬ 
rant of attorney, becauselie was in¬ 


formed that if he did execute it under 
an arrest, and without his attome) be¬ 
ing present, it would be void; the rule 
for setting aside the judgment was dis- 
charged.with costs, as the Court would 
not permit a defendant to cQovert that 
which was meant for' his proteftion 
into an instrument of fraud and deceit: 
Gilman v. Hill. Coiop. 142. 


13. SISTED v. LEE. 

{[Mich. 3 Ann. B. R.[j 

^wi t ra B nt ide UPON payment of costs, the Court will set aside a 
^hETbl judgment, though it he regularly entered, if the plaintiff 
Eep. 35 hath not lost a trial; and so is the common course in C. B. 

14. ANONYMOUS. 

[Pasch. 4 Ann. B. R.] 

No reference for THE defendant, against whom judgment was recovcr- 
enwirw-l'f 61 ed, brought a jvrit of error, and afterwards got a reference 
to the master to examine the regularity of the judgment: 
and the Court, upon the master’s report, were of opinion, 
that by bringing the writ of error the judgment was ad¬ 
mitted to be regular, and that he should not examine .that 
now; and the rule was was discharged. 

£403] PHILLIPS v. BERRY. 

[Trin. 6 Ann. B. R. S. C. Ld. Raym. 5. Comb. 265. 1 Show. 

360. Skin. 447.] 

. IN ejectment , judgment was given in B. ‘R. for the de- 
n.iVbe reversed fendant; a writ of error was brought in "tffie House of 
in parliament, Lords, who reversed the said judgment; whereupon the 
muM U be entered plaintiff applied to the Court of the King’s Bench to enter 
there. Cro. .lac. up the judgment given by the Ifyuse of Lords; and it was 
Yeiv r^sifow ur g et h that a judgment must be given either by the Lords, 
P. C.51.S. c. or by this Court: That the Lords could not, because they 
B°U^ni R p have onI J the transcript of the record before them; there- 
u'ard. 5 i" ip fore this Court must, les£ there should be defect of justice, 
Dumb. 314. like the case of Shaldoe and Ridge , Yelv. 74. In trespass, 
rartilfiobfsifl, judgment in B. R. was given for the defendant? error 
:uo. ’ ’ was brought in the Exchequer-Chamber, and the first 
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udgmcnt was reversed, and the record returned in B. R. 
The Court of B. R. gave judgment quod querens recuperet , 
and a precedent was shewn in Winchcomb' s case, where the 
sam^ course was taken. Holt , C. J. The House of Lords 
havfe, in judgment of law, the very record before them; 
[sc(h queer de coo, Car. 1. Sid. 236 . il esl dit, que dett gist in 
B. R. pendent error in parliament; que ne poctcstre, si le very 
record est remove. 1 Rol. Abr. 753 . pi. 10.] For the writ 
of error says, recordum dy- processum , and not transcriptum; 
and he took this difference, If ejectment is brought in ‘'Bt 
R. and upon a special verdict judgment is given for the 
defendant, and this judgment is reversed in the Exche¬ 
quer-Chamber, that Court shall give judgment and enter 
it: but had it been upon demurrer, this Court should have 
entered the new judgment, because the Exchequer-Cham¬ 
ber could not have awarded a writ of inquiry of damages. 
Further he said, If judgment be first given for the plaintiff, 
and that he reversed in error, the defendant is in statu quo 
thereby, and no new judgment need be given. But i£the 
first judgment was given for the defendant, and that is 
Reversed, a new judgment must be given to put the plain¬ 
tiff in possession of what he demands: And the Court 
agreed they could not enter a new judgment for the plain¬ 
tiff, because when they have given judgment on the origi¬ 
nal, they have executed their whole authority, and there 
is no precedent that this court ever enterfid a new judg¬ 
ment, where the judgment given here was reversed in par¬ 
liament: And afterwards application was made to the 
Lords, and they entered the new judgment. 


JURISDICTION. 


1. STANNIAN v. DAVIS. 

£Mich. 3 Ann. B. Jt. 2 Ld. Raym. 795. S. C.] 

ERROR of a judgment in the Palace-court, in an action 
on the case, wherein the plaintiff declared, that such a 
day, in such a parish in the county of Middlesex, he de¬ 
livered to the defendant (being An inn-keeper) a gelding, 
safeljtto be kept in his inn, and that he suffered him to be 
taken out of his stable, and rid so immodemtely that the 
gelding was spoiled: And it was objected as error, that 


If judgment fur 
the defendant on 
a special verdict 
be reversed in 
the exchequer- 
chamber, that 
Court shall give 
the new judg¬ 
ment. Otherwise 
on demurrer. 
Ante 401,262. 
Far. 3. 2 Saund. 
25C. ll.ev.310- 
Cm. Car. 509, 
512. 1 Vent. 28. 
2 Danv. title 
Error 59. Noy 
129. 1 Roll. 

Abr. 805. 2 Inst. 
23. 4 Inst. 72. 
Cro. Car. 44-. 


[•MU] 


Andrews 160. 
Rep. A. Q. 7. 

S. C. 6 Mod. 
223. Holt 13. 

In inferior courts 
every thing that 
makes the gist of 
the action must 
be laid within 
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the jurisdiction; the riding did not appear to be within the jurisdiction of 
matter or ae- the Palace-court. Et per Cur. In actions in inferior courts, 
gravation. vide it is necessary that every part of that which is the gist of 
50**69^96^ 105" the action should appear to be within their jurisdiction; 
m, ik, 208, ’ otherwise of such matters as are inserted only fpr %gra- 
®^ ev 1 H ^ od - 32 - vation of damages, and might be omitted, and yet thy ac- 
2 show. 430. tion remain. 


1 Ski. 106,343, 
180. 1 Hoi. 545. 
Cro Car. 571. 

1 Vent. 2. 
Freem. 317. 


In case for calling the plaintiff whore, per quod mnrrilag. 
amisit , the loss of marriage must be laid to be infra jnris- 
Aictioncm , for that is the gist of the action; otherwise for 
calling her thief, fyc. So in the principal case, the ne¬ 
glect in keeping is the gist of the action: Tly: taking and 
riding is a subsequent w r rong, and a measure only of dam¬ 
ages. Judgment affirmed. 1 Saund. 72. 1 Cro. 570. 1 

Ro. 546. 1 Jones 448. (a) 


(a) Vide 7 Tin. Mr. 19.,'where the 
doctrine of this case is confirmed by 
several determinations. In indebitatus 
assumpsit, it is necessary to lay the 
consideration, but not the promise 
(which arises by operation of law) 
within the jurisdiction; Raker v. Hol¬ 
man , Freem. 317.; -v. Lee, 1 Ld. 

Rat/m. 211.; Winford v. Powell, 2 Ld. 
Raym. 1310.; Waldock v. Cooper, 2 
/Fils. 16.; Trevor v. Wall, 5 T. R. 
151. But upon an account stated, or 
a promissory note for value received, it 
is not necessary to lay the items of the 
account, or the receipt of value, infra 
jurisdic.; Emeryv. Bartlett, 2 Ld .Ray. 
1555.; 2 Str.827.: So if a bond be given 
within thejurisdiction, it is immaterial 
where the debt was contracted; Villars 
v. Cary, 6 Mod. 30S. Trespass for tak¬ 
ing goods extra, and disposing of them 
jUrisdic., is bad; KeithleyvJYbdes, Sty. 
SIS.— Secus, if it had been trover; diet, 
ibid. If one count be laid inf ra jurisdic., 
and another not, after a general verdict 
for the plaintiff, a Court of Error can¬ 
not grant a venire de novo, or apply the 
verdict to the right court; Trevor v. 
Wall, ubi supra. It does not seem to 
have been positively settled, whether 
upon thejurisdiction being stated by 
the declaration, and not denied by the 
plea, advantage can be taken of the 
cause of action not being proved upon 
the trial to have arisen within the ju¬ 
risdiction. In OUb. C. B. 1£9. 1 Bac. 
Jlbr. 563., it is said, “ That the cause 
of action must not only be alleged with¬ 


in thejurisdiction,but itmustbeproved 
upon the trial; and if the plaintiff" prove 
a consideration out of thejurisdiction, 
that cannot be given in evidence; and 
if it be, the defendant’s counsel may 
propose a bill of exceptions.” Bacon 
adds, “ And upon such bill of excep¬ 
tions the judgment will appear errone¬ 
ous.” I n Higjginson v. Marlin, 2 Mod. 
195. Freem. 322. the Court appear to 
have entertained a difference of opin¬ 
ion upon the subject being obiter dis¬ 
cussed. But in Luttin v.Menin,llMod. 
51. per Holt, Jurisdiction is admitted 
by plea; and, by admitting it, thg de¬ 
fendant is for ever after estopped; S. 
C. ante 201., by the name of Lucking 
■v.Denning: per P017e.ll, Baron, Gwynit 
v. Pool, 2 Lut i 565. Where it appears 
in the declaration that the cause arose 
out of the jurisdiction, all the proceed¬ 
ings will be coram non judice;^ but, 
where nothing of this appears thereby, 
it must be notified to the Court by the 
plea of the defendant "tq^he jurisdic¬ 
tion; Anon. 11 Mod. 1*2. Per Holt, 
If a person pleads in chief, he £hali 
never assign this for error, if the infe¬ 
rior court nas jurisdiction of the thing. 
Vide also'l Ventr. 88,181, 2S6—S69. 
In Rowland v. Veale,Cowp. 18., the de¬ 
fendant to an action of trespass plead¬ 
ed, that he levied his plaint for a cause 
of action arisingwithin the jurisdiction, 
Sfc.; on an objection that he ^did not 
state that the plaintiffbecame indebted 
within the jurisdiction. Lord Mansfield 
said, " If the cause of action did net 
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arise within the jurisdiction, the de¬ 
fendant should hare availed himself of 
it by plea in the court below; or, if 
It was not alleged to be within the ju¬ 
risdiction, he might have taken ad¬ 
vantage of his error. But as he has 
not taken either of those methods, the 
presumption is, that the cause of action 
did arise within the jurisdiction— 
without alluding to the right of mak¬ 
ing such defence at the trial. The 
opinion ip these several cases, although 
collateral to the subject of decision, 
seems to destroy any authority which 
might be attributed to the position in 
Gilbert and Bacon, and is conformable 
to the general rule, that where any 
matter may be pleaded in abatement, 
or to the jurisdiction, it shall never be 
assigned for error, £8 £. 3. 10. b. 


8 II. 4. 6. b. 29 Jiss. 35. Sko. 169. 
Carth. 123. 12 Mod. 689. Flea of a 
former action, and judgment for the 
defendant, in an inferior court, is bad, 
if the cause appear to be oat of the ju¬ 
risdiction ; Jllico v.Aforris,3 Lee.5.3(4. 

The courts of the counties palatine 
are superior courts, and it is not ne¬ 
cessary that the cause of action in them 
should be stated within the jurisdic¬ 
tion. j Peacock v. Bell, 1 Sound. 73. 

On actions in superior courts every 
thing is supposed to be done within 
their jurisdiction, unless the contrary 
appears; on the other hand, nothing 
snail be intended within the jurisdic¬ 
tion of an inferior court, but what is 
expressly alleged, Gilb. C. B. 188. 1 
Sound. 73. 2 Ld. Iiaym. 1511. Vide 
tamen Taylor v. Blair, 3 T. R. 453. 


2. ANONYMOUS. 

[Pasch. 4 Ann. In Cane. 2 Vern. 294. S. C. by the name of 
Toller v. Carteret.] 

A Bill was brought in Chancery to foreclose a mortgage B;|] 
of the island of Sarke; the defendant pleaded to the juris- biirngJum chan- 
diction of the Court, viz. that the islands of Sarke , Gucrn- eery to fuic-close 
sey, Jersey , &c., were four islands governed by the laws of i"‘” < ^SiV>"'the 
the duchy of JVorniandy. And it was objected, that bills jurisdiction of 
to redeem were ancient, but bills to foreclose were of a la- 
ter day: That Scjjeant Hutchins had said^he remembered a. Clmm-uy 
the first of the?]; that the party ought to sue in the courts «g«t in personam, 
of the island, and appeal. 

On the other side it was said, that Chancery agit inper- 
■sontogi; that if the person be here, ho may be sued in Chan¬ 
cery, though the lands lie in a county palatine^ or in an¬ 
other kingdom, as Ireland or Barbadoes. And Wright , Lord- r -i 
keeper, WSPsuled the plea, saying, The Court acted -* 

against the person of the party and his conscience; and 
thei% might be a failure of justice if the Chancery would 
not hold plea in such case, the party being here, and the 
whole island in mortgage (a). 

(a) The Court of Chancery here such estate; Earl of Jlrglas v. Mus¬ 
lim entertain a bill to account*for the champ, 1 Vern. 75, 135. Jlrcher v. 
profits of an estate in Ireland, Cart-t Preston, cited ibid. Earl of Kildare v. 
wright v. Pettus, 2 Cha. Cas. 214.; or Eustace, 1 Vern. 405. 1 Eq. Ca. Jib. 
to relieve against a fraudulent deed 133.; but will not decree a partition 
obtained in England, or perform a con- which is in the realty, Cartwright 
tract, or execute a trust, concerning v. Pettus, A bill to have a discovery 
Salkeld, Vol. I. 65 
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Jury and Juror, 


concerning the general title to the Isle 
of Mann, and to have relief upon a 
particular point of equity, relating to 
the rectories and tithes within that 
island, was held maintainable in Chan¬ 
cery, and the authority of this case 
allowed; Earl of Derby v. Duke of 
Athol, 1 Vex, 202. So the Court car¬ 


ried into execution an agreement be¬ 
tween the plaintiff and defendant, resi¬ 
dent in England, concerning the boun¬ 
daries of two provinces in America } 
Pennv.lA.Haltimore, 1 Vez.44kt Vide 
theNabob of Ar cot v.tjie EAnd.Comn., 
3 Bro. 292. Vide also Com. ch. 3. X. 


JURY AND JUROR. 


1. ANONYMOUS. 

[Trin. 8 Will. 3. B. R.] 

Jury struck by A Rule was made, that when the Master is to strike a 
the 'Muter, and jury, viz. forty-eight out of the freeholders’ book, he shall 
thereon * 1 ' C 2 l/di '-U ve notice to the attorneys of both sides to be present, and 
isr. Vide ante if one comes and the other does not, he that appears shall, 
according to the ancient course, strike out twelve; and the 
Master shall strike out the other twelve for him that is ab¬ 
sent. 


2. ANONYMOUS. 
c [Mich. 8 Will. 5. B. R.j ’ 

IF by rule of Court the Master is ordered to strike a 
jury, in case it be not expressed in such tale, that the Ma 0 - 
ter shall strike forty-eight, and each of the parties d&all 
strike out,twelve; the Master is to strike twenty-four, and 
the parties have no liberty to strike out any. 


3 ANONYMOUS. 
[Pas. 1 Ann. B. R-3 


Far. 2. Ought 
to acquaint tne 
Court that they 
can give evi¬ 
dence, before 
they are sworn. 
VL 3 Com. 374. 


IF a jury give a verdict on their own knowledge, they 
ought to tell the Courts so, that they may be sworn as wit¬ 
nesses; and the fair wfcy is to tell the Court before they 
are sworn, that they have evidence to give. 

7 Mod. 2. 2 Sid.«133. Sty. 233. 
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JUSTICES OF PEACE. 


1. ANONYMOUS. 

[Hill. 4 Ann. B. R.] 

PER, HOLT, C. J. The most regular way for justices to Proper praeeed- 
proceed updTi the 14 Car. 2., in removing a poor person, is ing^ipo'^^ute 
to make a record of the complaint and adjudication, and morals ol : pool\~ 
upon that to make a warrant under their hands and seals 14 Car. 2. cap. 
to the church-wardens, to convey the persons to the parish 12 ‘ 
to which they vmght to be sent, and deliver ip the record 
per nr opr ins i nanus into Court next sessions, to be kept there 
amongst the records, to charge the parish: and that record Vi. 3 Bam, 
may be well removed by a general certiorari to the justices 2* 

of peace : Mr. Broderick said he had advised the justices e 1 • p- 
in Surry to do so. 


r 

2. DOMINA REGINA t>. YARRINGTON. 

[Mich. 9 Ann. B. R.] 


INDICTMENT was found at the sessions of the peace. Indictment for 
for gorging a letter in the name of J. S ., &rc. and was beSrejultleeaof 
brought into B. R. by certiorari , and, upon motion in arrest the peace. 

, of judgment, the Court held, that no indictment lay before L>yer69 ’ P l - 29 - 
justices of pcac(?for forgftry; for their pcPwer is created by 
act of parliament within time of memory, and they have 
Juo other authority than what is thereby given them; and 
general wdrds of their commission de omnibus a His 
transgressionibus malefactis auibuscunque , must *be under¬ 

stood of such crimes as they have power over*by the sev¬ 
eral stohii^tijyhirh created or enlarged their power: So 
it is for peijury at common law; but perjury upon 5 Elis. 2 Hawk. ch.s. 
is indictable before the justices of sessions, because it is so s " 
appointed by the particular provision of that statute (a). 

Vide plus, titles Poor, Orders, Sessions. 


(o) Justices of peace have jurisdic¬ 
tion of all inferior crimes mentioned 
in their commission, whether sum 
crimes* be mentioned in any statute 
concerning them or not; 2 Hawk. ch. 
8. s. 39. They have also jurisdiction 


over such offences as have a tendency 
to cause breaches of the peace, id. s. 
38 ; as libels, 1 Lev. 139.; conspira¬ 
cies, Rex v. Ri.<tpnl, S Bur. 1320. They 
may inquire of any thing done to the 
fraud or deceit of another. Com. Jus- 
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tice of Pence, B. S2.; oF nuisances, by statute, except by express words; 
Burn, Nuisance. They have no autho- 4 Mod. 51, 379. 5 Mod. 149. Regina v. 
rity concerning offences newly created Smith, post6 30. Rexv James,Str.1256. 


£ 40? ] JUSTIFICATION. 


1. ATKINSON v. CROUCH. 


[Mich. 2 W. & M. B. R.] , 


Justification hr 
1 Eliz. c. 17. til 
tor « antnf shew¬ 
ing a warrant. 
Show. Re. frj. 
Cm. El. "48. 
Ante 107. 

3 Lev. 20. 

Cro. Car. 372. 


IN trespass for taking salmon: The defendant justified 
the taking the salmon, being caught at an undue season, 
undfcr the stat. 1 Eliz. c. 17., and that he was a constable; 
and upon demurrer the Court held the plea ill for want of 
shewing a warrant; for that the constable could not inter¬ 
meddle without warrant, nor the leet without a present¬ 
ment. Plaintiff had judgment. 


2. LEEWERD & UX. v. BASILEE. 


[Mich. 7 Will. 3. B. R. 1 Ld. Raym. 62. S. C.j 


Wife may justi¬ 
fy assault in de¬ 
fence of her hus¬ 
band. 1 Mod .36. 
1 Sid. 441. 
SKcb. 597. 
si Leon. 288. 
f Lev. 282. 

35 li. 6. pi. 51. 
SeTrant of his 
muter, hut not 
viee Veiva. 

1 BO, Ife. I«. 
SRo.Abr.54S. 
D. 2. contra. 
Not ol his free¬ 
hold, but must 
plead njolliter, 
See. 


IN trespass by husband and wife for assault and battery on 
the wife, the defendant pleaded jon assay,'t demesne of the 
wife. The plaintiff replied, that the defendant was going 
to wound her husband, and that she insullum fecit to ‘de¬ 
fend him (a). To this the defendan1*demurred; 
Carthew for the defendant insisted, that insullum fecitm as 
naught; and to prove it, cited a case Trin. 21 Car. 2. 
Rot. 1321. where the defendant pleaded inmltum fecit in 
defence of his possession, which was held tJSflfhd' that he 
should have pleaded mol/ilcr manus imposuit . Quod fuit 
conccssum per Curium. But the Court said this differed; for 
that the wife might justify an assault in defence of her 
husband; so might a servant of‘liis master; but not (6) a 
master in defence of his. servant, because he might have an 
action per quod servitium amisit. If the defendant was 
holding up his hand to strike the husband, the wife might 
make an assault to prevent the blow. But a man can- 


(a) Vide Str. 933. 4j s. 24. 2 Rolle's Mr. 546. 1 Comen . 

(b) Qu. and vide 1 Hawk . ch. 60. 429. 


Justification. 


*or 

not justify an assault in dnfrnco nf his house or close , but 
must plead molliUr manu% imposuit. Judgment for the 
ilaintiff. 


8. * SWINSTEAD *. LYDDAL. [ 408 ] 

[Mich. 8 Will. 3. B. R. Intr. Trio. 8 Will. 3. Rot 229.] 

IN an action of trespass and false imprisonment for such 5 Mod. sos. 
a time, fy quousque he paid 1 Is. The defendant pleade'd *3 In 

the state-3 Jac . 1. c. 15. for erecting a Court of Conscience imprironment, 
ip Londoi , add that tali die the plaintiff was summoned to 
appear, and the process continued till such a day, and then CourtofCon- 
the Court made an order that he should be carried to the science to cany 
Compter and imprisoned quousque he paid 7s. debt, and compter jh* 
2s. 6 d. for costly virtute cujus ordinis , he being an officer, because impria- 
took him and detained him, fyc. Plaintiff demurred. Et “d^fnd not****" 
per Cur. shewn to be In 

1st, The Court of Conscience erected by 3 Jac. 1. c. i!5. 
have, by the very erection, incidentally and consequen- 2 Vent. 94. ’ 
tially, a power to continue their process. 2dly, Though 
he does not answer the detaining quousque he paid 1 Is., yet 
the plea is well enough, for the quousque is not the cause j 
of action, but the imprisonment: the quousque is but mat¬ 
ter of aggravation. If the defendant had said nothing to 
the money, it had been a good justification; as if one bring 
an action of trespass for taking his horse and riding him 
immoderately, it is sufficient to justify the taking, for that 
is the trespass; and if the case was, that the plaintiff paid Ith, 3d edition,’ 
the officer 9s. 6 d., and nevertheless the officer detained P»ge 737 - 
Jiim for more, the plaintiff should reply it (a). Vide 
Moor 704, 705. 3dly, The Court held ihe plea naught, 
because the offler was to carry him to the Compter; and 
'hough he confesses he detained him six hours, he does 
p.wthew it was ifi the Compter, or in carrying him thither; 
amfHhis differs from the case of a common arrest; the offi¬ 
cer in that case may make any place his prison, because 
the’writ is jic^aupd habeas corpus ejus coram, fyc. apud Westm ., 
which is a general authority; but here it is a special au- 
thorrty to take and carry him the Compter. b. ’ 


.(«) B. ac. Gates v. Bayley, 2 Wils. Taylor v. Cole, 3 T. 12.292. JET. Bl. 
313. Dye v. Leatherdale, 3 Wils. 20. 555. 3 
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4. BRITTON r. COLE. 


[Hill. 9 Will. 3. B. R. 1 Ld. Rayrn. 305. S. C. Comyns 5t« 
S. C. Pleadings, 3 Ld. Raym. 145.] 


8. C. 5 Mod. 
109. Ante 395. 
Comb. 434. 
Carth. 441. 

12 Mod. 175. 
Skin. 617. 


[409] 

If H. requests 
another to take 
goods, he is a 
trespasser. 


Cro. Car. 446. 
pi. 17,447. 

Vide 2 LiU. 135. 
Post. 410. 

2 Vent. 94. 

In trespass for 
takinggnods, 
the officer need 
only shew a writ 
of execution; 
otherwise of a 
common person, 
nnless in aid of 


IN trespass against J. Cole , for taking forty-three eheep, 
the defendant pleaded, that a levari issued ex Cam. Scacc ., 
which recited a judgment in debt, obtained by J. Cole in 
C. £., and an outlawry and seizure, and an inquisition re¬ 
turned, which found the land and the value to be 55/. per 
annum; and by this levari the sheriff was commanded to le¬ 
vy the said 55/. de exitibus proficuis terra , and that on a 
warrant of the sheriff to A. and B. bailiffs, the now deienu. 
ant requested them to take these cattle. On demurrer 
it was held that the Court could not take notice that John 
Cole the defendant was the John Cole menj/oned and reci¬ 
ted to be the plaintiff in C. B., but that ought to have been 
averred; yet that, however, his requesting the bailiffs not 
to execute their writ, but to take these particular cattle, 
was a sufficient confession of a trespass: But then they 
held, that whether the defendant was concerned as the ori¬ 
ginal plaintiff, or concerned himself of his own head as a 
stranger, he had not justified; and these diversities were 
taken and agreed: r 

That in trespass against the sheriff, it is enough for his 
justification to shew a writ: So it is in the case of his bai¬ 
liff or officer; with this difference, that the sheriff must 
shew the writ was returned, if returnable; the bailiff need 
not, because it is not in his power: But in trespass against 
the plaintiff himself or a mere stranger, they cannot jGstify^ 
themselves unless they shew there was a judgment as well 
as an execution^ for the judgement may,,be reversed, and 
it ought to be at their peril, if they take out execution af¬ 


the officer by hit 
command. The 
command is tra¬ 
versable. Ante 
#07. Ltttw. 
1866. Cro. Car. 
394. 3 Ur. 20. 

1 Uon. 50. 

3 Uon. 196, 
218,-116. Cro. 
El. 14. pi. 3. 

Str. 1184. 

Cowp. 18. 1 
Wils. ,17. Cora. 


terwards; but they seemed to hold, that if one comds'ip 
aid of the^officer, at his request, he may.#]stify as tha/»-£j 
cer may do; but such request, or command of the offio& is 
traversable: As in trespass, if the defendant justifies dam¬ 
age-feasant, or by distress for rent, he must make him¬ 
self bailiff to the person having right, or fonOff thftt he did 
it by his command, but the command is traversable; other¬ 
wise in replevin, where H. makes conuzance on the right. 
1 Leon. 150. 2 Leor.. 115. 1 Ro. Rep. 4C. 

0%. Pleader, 3 M. 24 Bull. N. P, 83, r 



Justification. 


409 


5. FREEMAN v. BLEWITT. 

{.Hill. 12 Will. 3. B. R. 1 Ld. Raym. 632. S. C.] 

TRESPASS for taking the plaintiff’s goods; the de¬ 
fendant pleaded) that a plaint in replevin was entered in 
the sheriffs court in London: that the defendant was Ser¬ 
jeant *at mace, and a precept came to him to replevy these 
goods, which he did accordingly. Upon demurrer it was 
objected, that the defendant was principal officer, and hi! 
precept was returnable, and yet he does not shew it was 
returned. Bit Broderick contra , urged, that the replevin 
differs, for it is not returnable, and never is so pleaded, Dy. 
189. and several other cases. After two arguments, it was 
ruled by Ho//, C. J. to which the rest agreed, that wher¬ 
ever a princip?^ officer is to justify under a .returnable 
process, he must shew that the writ was returned; for he 
is commanded to return the writ, and shall not be protect¬ 
ed by it, unless he shews that he paid a due and mil obe¬ 
dience in acting under it: So it is of a fieri facias or capias; 
tlje sheriff cannot justify under them without shewing a 
return; for these writs are, ila quod habeas corpus , or denar 
rios illos apud Westum ., but any subordinate officer, as a 
bailiff, may. Vide 20 H. 7. 13421 H. 7. 22. 3 Lev. 204. 
5 Co. 90. a. Br. Trespass , 48, 76, 104, 154. Filz. Trespass , 
198. Now a replevin, or an alias replevin, afe not return¬ 
able process; they are only in nature of a justicies to em¬ 
power the sheriff to a plea in his county court, where a day 
is given them; but there is no return to be made to the 
first (fc second writ, and therefore whoever justifies under 
the first writ of replevin, or the alias , need shew no return; 
Uut the plurics replevin is ^always with thi| clause, vel cau- 
sumnobis signifies, and therefore it is a returnable process; 
rfliflf tiny principal officer that has the return of it, pre- 
* to justify. under it, he must shew it was retur¬ 
ned™ otherwise of a subordinate officer. In the case at 
bar the defendant is a principal officer: If the prisoner es¬ 
cape;" the action must be brought against him; and this 
process ulhdbf'which he justifies, was a returnable process. 
And judgment was entered for the plaintiff. 


END OF THE FIRST VOLUME 


Serjeant at mace 
justifies under 
precept, on a 
plaint in repler- 
iti outofthe she¬ 
riff’s court { fit 
for want of shew¬ 
ing it was retur¬ 
ned. Where a 
principal officer 
justifies under a 
returnable writ, 
he must shew it 
was returned. 
Seeus of subordi¬ 
nate officers. 

S. C. Cases B. 
R. 394. Holt 
408. 
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Lane 52. Moor 
57. Owen 48, 
Latch. 223. 

4 Co. 67. a. 
Cro. El. 17. 
pi. 8. 


Post. 58. 


Cro. Car. 447. 
Ante, pi. 4 


Vide Str. 1184 
Cowp. 18. 

2 Wfis. 5. Fort 
379. Cotayns, 
Pleader 3*159. 
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ADVERTISEMENT 


TO 

THIS EDITION. 


THE Authority of the Determinations herein reported, be- 
in^ chiefly those of that eminent Lawyer Lord Chief Justice 
Holt, has occasioned a very frequent republication of this 
Work, the reputation of which has no doubt been promoted 
by the opinion generally received, that the two first Volumes 
were originally made public under the care of Lord Hard- 
"WICke ; having also been approved and recommended to the 
press by all the Judges of that period. The subsequent 
Editions were much improved by the addition of numerous 
References to later Authorities, by Mr. D’ Anvers, and of 
some others by Mr. Serjeant Wilson, which are for the most 
part preserved in the margin of the present Edition ; to which 
are added a considerable number of Notes, containing an ar¬ 
rangement of the principal modern Authorities on the Cases 
.and Points of Law occurring in these Reports. In the selec¬ 
tion of these Authorities, the Editor has availed himself of 
the assistance of many recent publications, but in particular 
of the valuable Notes added to Mr. Cox’s Edition of Peere 
Williams’s Reports, which, in some few instances, he has, 
for more complete information, literally transposed among his 
own Collection of Authorities. 



VI 


ADVERTISEMENT. 


The Tliird Volume of these Reports, consisting chiefly of 
the Author’s detached Notes and Authorities of Cases, prin¬ 
cipally collected from other Books of Reports, under the same 
titles as in the two former Volumes, admitting of a "less ex¬ 
tended mode of annotation,* the Editor has accordingly, in 
most installers, referred to the Authorities collected on each 
respective point in the former Volumes ; and to such other 
later Authorities as have occurred to his notice on a careful 
examination of all the modern Determinations. 

The Notes added in the present Edition are distinguished, 
being printed in double columns. 


Liverpool. ? 
Api'il 16 , 1795 . 5 



